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Names  and  Addresses  of  Solicitors. 
MAURICE    W.    SEITZ,    Esquire,  #1033    North- 
western Building,  Portland,  Oregon, 
Solicitor  for  the  Appellant. 
RANDOLPH  W.  CHILDS,  Esquire,  #617  Tacoma 

Bldg.,  Tacoma,  Washington; 
MAURICE  A.  LANGHORNE,  Esquire,  #617  Ta- 
coma Bldg.,  Tacoma,  Washington;  and 
FREDERIC  D.  METZGER,  Esquire,  #617  Tacoma 
Bldg.,  Tacoma,  ^Washington, 

Solicitors  for  Appellees.     [1*] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Divi- 
sion. 

No.  15— E. 

FIDELITY  TRUST  COMPANY,  Trustee,  a  Cor- 
poration, 

Claimant, 

vs. 

WASHINGTON-OREGON  CORPORATION,  IN- 
DEPENDENT ELECTRIC  COMPANY,  a 
Corporation,  and  WILLIS  D.  HO  AG, 

Respondents, 
and 
CRANE  CO.,  a  Corporation, 

Intervenor. 

*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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Stipulation  (as  to  Record  on  Appeal). 
IT  IS  HEREBY  STIPULATED  by  and  between 
the  parties  hereto,  by  their  respective  attorneys  of 
record,  that  the  clerk  of  the  above-entitled  court  may 
prepare  a  certificate  to  constitute  the  record  on  ap- 
peal in  the  above  case,  the  following  papers  and  docu- 
ments, omitting  all  captions,  endorsements,  verifica- 
tions, acceptances  of  service,  etc.,  the  record  to  be 
printed  in  San  Francisco,  California: 

1.  Amended  and  supplemental  bill  of  complaint, 

omitting  exhibits. 

2.  Answer  of  Washington-Oregon  Corporation. 

3.  Order  permitting  Crane  Co.  to  file  its  interven- 

ing petition  herein. 

4.  Order  permitting  Crane  Co.  to  file  its  amended 

petition  of  intervention,  herein. 

5.  Amended  petition  of  intervention  of  Crane  Co. 
6.  Answer  of  complainant  and  respondent  to  orig- 
inal petition  of  intervention. 

7.  Stipulation  to  the  effect  that  the  answer  to  the 

original  petition  of  intervention  should 
stand  as  the  answer  to  the  amended  petition 
of  intervention.     [2] 

8.  Original  stipulation  filed  November  8th,  1915. 

9.  Supplemental  stipulation  of  facts  filed  herein 

on  the  8th  day  of  November,  1915. 

10.  Judge's  decision. 

11.  Judgment  and  decree. 

12.  Petition  for  appeal. 

13.  Order  allowing  appeal. 
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14.  Bond  on  appeal. 

15.  Assignments  of  error. 

16.  Stipulation  as  to  original  exhibits,  etc. 

IT  IS,  HOWEVER,  AGREED,  that  neither  party 
is  precluded  by  this  stipulation  from  causing  the 
certification  as  part  of  the  record  on  appeal  of  any 
additional  matter  now  on  the  record. 
Dated  this  13th  day  of  March,  1916. 
RANDOLPH  L.  CHILDS, 
HAYDEN,  LANGHORNE  &  METZGER, 
Attorneys  for  Complainant. 
MAURICE  W.  SEITZ, 
Attorneys  for  Crane  Co. 
(Filed  Mar.  14, 1916.)     [3] 


Amended  and  Supplemental  Bill  of  Complaint. 

To  the  Honorable,  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Western  District  of 
Washington,  Sitting  in  Equity : 
Fidelity  Trust  Company,  Trustee  under  the  mort- 
gage hereinafter  referred  to,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
iState  of  Pennsylvania,  brings  this,  its  Amended  and 
Supplemental  Bill  of  Complaint,  against  Washing- 
ton-Oregon Corporation,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Washington,  C.  E.  Cook,  a  resident  and  citizen  of 
the  State  of  Washington,  Joseph  Smith,  a  resident 
and  citizen  of  the  State  of  Washington,  John  Kesser, 
a  resident  and  citizen  of  the  State  of  Washington, 
Robert  Jeffrey,  a  resident  and  citizen  of  the  State  of 
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Washington,  and  Willis  D.  Hoag,  a  resident  and  cit- 
izen of  the  [4]  State  of  Oregon,  and  thereupon 
your  orator  complains  and  says : 

First.  That  on  and  prior  to  the  first  day  of  April, 
1911,  the  defendant,  Washington- Oregon  Corpora- 
tion, was  and  still  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  Washington, 
and  a  resident  and  citizen  of  the  iState  of  Washing- 
ton, and  that  Washington-Oregon  Corporation  then 
was  and  still  is  duly  authorized  under  the  laws  of  the 
States  of  Oregon  and  Washington  to  construct,  own, 
maintain  and  operate  the  property  and  premises 
hereinafter  mentioned,  and  to  make,  execute  and  de- 
liver the  mortgage  hereinafter  sought  to  be  fore- 
closed, and  to  make,  deliver  and  issue  the  bonds 
therein  referred  to. 

Second.  That  your  orator,  Fidelity  Trust  Com- 
pany, at  all  times  hereinafter  mentioned  was,  and 
still  is,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Penn- 
sylvania, and  that  it  is  a  resident  and  citizen  of  the 
iState  of  Pennsylvania,  and  an  inhabitant  of  the 
Eastern  District  thereof  within  the  meaning  of  the 
laws  determining  the  jurisdiction  of  this  Honorable 
Court,  and  that  at  all  times  hereinafter  mentioned, 
it  was,  and  now  is  duly  authorized  and  empowered 
under  the  terms  of  its  charter,  to  take  and  hold  in 
trust  the  property  transferred  and  conveyed  to  it  in 
trust  as  hereinafter  stated,  and  to  execute  and  per- 
form the  trust  upon  it  imposed  under  and  by  virtue 
of  the  mortgage  or  deed  of  trust  hereinafter  de- 
scribed. 
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Third.  That  C.  E.  Cook  at  all  times  hereinafter 
mentioned  was,  and  still  is,  a  resident  and  citizen  of 
the  State  of  Washington. 

Fourth.  That  Joseph  Smith  at  all  times  herein- 
after mentioned  was,  and  still  is,  a  resident  and  cit- 
izen of  the  State  of  Washington. 

Fifth.  That  John  Kesser  at  all  times  hereinafter 
mentioned  was,  and  still  is,  a  resident  and  citizen  of 
the  State  of  Washington. 

Sixth.  That  Robert  Jeffrey  at  all  times  herein- 
after mentioned  was,  and  still  is,  a  resident  and  cit- 
izen of  the  State  of  Washington.     [5] 

Seventh.  That  Willis  D.  Hoag  at  all  times  here- 
after mentioned  was,  and  still  is,  a  resident  and  cit- 
izen of  the  State  of  Oregon. 

Eighth.     That  heretofore  and  prior  to  the  nine- 
teenth of  May,  1911,  the  defendant,  Washington- 
Oregon  Corporation,  in  the  exercise  of  its  powders 
under  the  laws  of  the  States  of  Washington  and 
Oregon,   and  in  accordance   with  resolutions   duly 
passed  by  its  board  of  trustees  and  by  its  stock- 
holders at  respective  meetings  thereof  duly  called 
and  held,  which  said  resolutions  of  its  stockholders 
were  duly  concurred  in  by  the  vote  in  person  or  by 
proxy  of  holders  of  more  than  two-thirds  of  the  par 
value  of  the  issued  capital  stock  of  Washington- 
Oregon  Corporation,  duly  authorized  the  execution 
and  delivery  by  the  proper  officers  of  Washington- 
Oregon    Corporation   of    negotiable    bonds    in    the 
amount  of  $5,000,000  par  value,  dated  the  first  day 
of  April,  1911,  and  payable  at  the  office  of  your 
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orator,  as  trustee,  in  the  city  of  Philadelphia,  State 
of  Pennsylvania,  on  the  first  day  of  April,  1936,  in 
gold  coin  of  the  United  States  of  America,  of  or 
equivalent  to  the  present  standard  of  weight  and  fine- 
ness, or  at  the  option  of  the  company  on  any  semi- 
annual interest  day  before  maturity  by  payment  of 
the  principal  sum  due  thereon,  with  five  per  centum 
thereof  additional  and  accrued  interest;  said  bonds 
to  bear  interest  at  the  rate  of  six  per  centum  per 
annum;  payable  in  like  gold  coin  or  its  equivalent 
semi-annually  on  the  first  days  of  April  and  October 
of  each  year  at  the  office  of  your  orator,  and  without 
deducting  from  either  principal  or  interest  of  any 
tax  which  might  by  any  future  or  then  existing  laws 
of  the  United  States,  or  of  the  State  of  Washington, 
be  imposed  thereon;  said  bonds  to  be  for  such  de- 
nomination or  par  value,  and  in  such  form  consistent 
with  the  terms  of  the  mortgage  or  deed  of  trust  here- 
inafter referred  to,  as  at  the  time  of  the  issue  thereof 
the  board  of  trustees  of  the  Washington-Oregon  Cor- 
poration should  prescribe;  the  $1,500,000  of  said 
bonds  which,  as  therein  provided,  should  be  issued 
forthwith,  to  be  coupon  bonds  of  the  denomination  of 
$1,000,  numbered  consecutively  from  one  [6]  up- 
wards, and  coupon  bonds  of  the  denomination  of 
$500,  numbered  from  A-1  upwards ;  said  bonds  aggre- 
gating $1,500,000  to  be  certified  by  your  orator,  as 
trustee,  and  by  it  delivered  to  or  upon  the  order  in 
writing  of  the  president,  vice-president  or  treasurer 
of  Washington-Oregon  Corporation,  or  such  other 
persons  as  the  board  of  trustees  might  direct,  upon 
the  execution,  delivery  and  recording  of  the  mort- 


Fidelity  Trust  Compmiy  et  dl.  7 

gage  or  deed  of  trust  hereinafter  referred  to;  the 
balance  of  said  bonds  aggregating  $3,500,000  par 
value,  to  be  retained  by  Washington-Oregon  Cor- 
poration, and  when,  from  time  to  time,  and  in  such 
amounts  as  should  be  required  for  the  purpose  of 
redeeming  the  outstanding  bonded  indebtedness  on 
the  property  of  Washington-Oregon  Corporation  and 
in  order  to  provide  for  construction,  equipment,  bet- 
terments, improvements,  additions  to  the  plant  and 
property  of  the  Washington-Oregon  Corporation 
then  owned  or  thereafter  to  be  acquired,  when  made 
and  to  be  made,  and  for  the  acquisition  of  any  prop- 
erty, real  or  personal,  or  franchises,  which  Washing- 
ton-Oregon Corporation  was  legally  authorized  and 
empowered  to  own,  lease  and  operate  for  any  of  said 
purposes,  and  for  other  corporate  purposes,  the  said 
$3,500,000  par  value  of  bonds  were  to  be  delivered 
to  your  orator  and  by  your  orator  certified  and  de- 
livered to  Washington-Oregon  Corporation,  upon 
resolution  of  the  Board  of  Trustees  of  said  Washing- 
ton-Oregon Corporation,  subject  to  the  limitations  in 
said  mortgage  contained. 

Ninth.  That  on  or  about  the  nineteenth  day  of 
May,  1911,  being  thereunto  duly  authorized  by  the 
laws  of  the  States  of  Washington  and  Oregon,  and  by 
resolutions  duly  passed  by  the  board  of  trustees  and 
by  the  stockholders  of  Washington-Oregon  corpora- 
tion at  respective  meetings  thereof  duly  called  and 
held,  which  said  resolutions  of  its  stockholders  were 
duly  concurred  in  by  the  vote  in  person  or  by  proxy 
of  holders  of  more  than  two-thirds  of  the  par  value 
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of  the  issued  capital  stock  of  Washington-Oregon 
Corporation,    the    defendant,    Washington-Oregon 
Corporation,  duly  made,  executed  and  delivered  to 
your  orator  as  trustee  its  said  mortgage  or  deed  of 
trust  dated  the  first  day  of  April,  1911,  wherein  and 
whereby,  in  order  to  secure  the  payment  of  the     [7] 
principal  and  interest  of  all  such  bonds  at  any  time 
issued  and  outstanding  and  to  secure  the  perform- 
ance and  observance  of  all  the  covenants  and  condi- 
tions in  said  mortgage  contained,  it  granted,  bar- 
gained,  sold,   released,   conveyed,   assigned,   trans- 
ferred, and  set  over  unto  your  orator  as  trustee,  its 
successors  and  assigns  forever,  all  the  property  de- 
scribed in  paragraphs  of  said  mortgage  numbered 
'^ First"  to  "One  Hundred  and  Twenty-fourth,"  in- 
clusive, together  with  all  its  property,  real  or  per- 
sonal, rights,  privileges  and  franchises  of  every  kind 
and  nature  whatsoever,  and  the  rents,  issues  and 
profits  thereof,  then  owned  or  thereafter  to  be  ac- 
quired by  it;  to  have  and  to  hold  all  of  the  property 
described  in  said  mortgage  unto  your  orator,  as  trus- 
tee, and  its  successors  and  assigns  forever,  in  trust, 
to  secure  the  payment  equitably  and  ratably,  with- 
out preference  or  priority  of  one  kind  over  another  of 
said  bonds.    A  true  copy  of  said  mortgage  is  annexed 
to  this  Bill  of  Complaint  as  a  part  hereof,  marked 
exhibit  "A,"  which  your  orator  prays  may  be  taken 
in  all  respects  as  if  fully  set  forth  in  the  body  of 
this  Amended  and  Supplemental  Bill. 

Tenth.     That  said  mortgage  was  duly  authorized, 
made,  executed  and  delivered  in  all  respects  in  con- 


Fidelity  Trust  Company  et  al.  9 

formity  with  law,  and  your  orator  duly  accepted  the 
trust  created  by  and  in  said  mortgage  which  was  duly 
filed  for  record  as  a  real  and  chattel  mortgage  in 
all  the  counties  of  said  States  of  Washington  and 
Oregon  in  which  the  property  pledged  by  said  mort- 
gage was  situated,  to  wit:  In  the  office  of  the  Re- 
corder of  Conveyances  in  and  for  the  county  of 
Columbia,  State  of  Oregon,  on  the  twenty-sixth  day 
of  May,  1911,  at  9:30'  o'clock  in  the  forenoon  thereof, 
and  recorded  in  the  Records  of  Mortgages  of  Real 
Property  in  Book  R  thereof,  at  page  547,  and  indexed 
in  the  general  index  of  mortgages  of  personal  prop- 
erty or  chattel  mortgages,  as  well  as  in  the  general 
index  of  mortgages  of  real  property;  in  the  office  of 
the  Recorder  of  Conveyances  in  and  for  the  county 
of  Washington,  State  of  Oregon,  on  the  twenty-sixth 
day  of  May,  1911,  at  [8]  3:15  o'clock  in  the  after- 
noon of  said  day,  and  recorded  in  the  Records  of 
Mortgages  of  Real  Property  in  said  office  in  Book 
61  thereof,  at  page  500,  and  indexed  m  the  general 
index  of  mortgages  of  personal  property  or  chattel 
mortgages,  as  well  as  in  the  general  index  of  mort- 
gages of  real  property;  in  the  office  of  the  county 
auditor  of  the  county  of  Clark  in  and  for  the  State 
of  Washington,  on  the  twenty-sixth  day  of  May, 
1911,  at  4.20  o'clock  in  the  afternoon  of  said  day,  and 
recorded  in  said  office  in  the  Records  of  Mortgages 
of  Real  Property,  in  Book  89  thereof,  at  page  302, 
and  in  the  Records  of  Mortgages  of  Personal  Prop- 
erty in  Book  G  thereof,  at  page  217,  a  duplicate  orig- 
inal of  said  mortgage  being  filed  in  a  file  kept  in  said 
office  in  accordance  with  the  provisions  of  Section 
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8782  of  Remington  &  Ballinger's  Annotated  Codes 
and  Statutes  of  Washington;  in  the  office  of  the 
county  auditor  in  and  for  the  county  of  Cowlitz  in 
the  State  of  Washington  on  the  twenty-sixth  day  of 
May,  1911,  at  nine  o'clock  in  the  forenoon  of  said  day 
and  recorded  in  the  Records  of  Mortgages  of  Real 
Property  in  Book  53  thereof,  at  page  120,  and  in  the 
Records  of  Mortgages  of  Personal  Property,  in  Book 
16  thereof,  at  page  410,  a  duplicate  original  of  said 
instrument  heing  filed  in  a  file  kept  in  said  office  in 
accordance  with  the  provisions  of  Section  8782  of 
Remington  &  Ballinger's  Annotated  Codes  and  Stat- 
utes of  Washington;  in  the  office  of  the  county  au- 
ditor of  the  county  of  Lewis,  in  the  State  of  Wash- 
ington, on  the  twenty-sixth  day  of  May,  1911,  at  3:15 
o'clock  in  the  afternoon  of  said  day  and  recorded  in 
said  office  in  the  Records  of  Mortgages  of  Real  Prop- 
erty, in  Book  70  thereof,  at  page  1,  and  in  the  Records 
of  Mortgages  of  Personal  Property  in  Book  9  thereof , 
at  page  161,  a  duplicate  of  original  of  said  instru- 
ment being  filed  in  a  file  kept  in  said  office  in  accord- 
ance with  the  provisions  of  Section  8782  of  Reming- 
ton &  Ballinger's  Annotated  Codes  and  Statutes  of 
Washington;  and  in  the  office  of  the  county  auditor 
of  the  county  of  Thurston,  in  and  for  the  State  of 
Washington,  on  the  twenty-first  day  of  August,  1911, 
at  4:25  o'clock  in  the  afternoon  of  said  day,  in  the 
Records  of  Mortgages  of  Real  Property  in  Book  6 
thereof,  at  page  321.     [9] 

Eleventh.  Upon  information  and  belief  that 
forthwith  upon  the  execution,  delivery  and  recording 
said  mortgage  Washington-Oregon  Corporation  duly 
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executed  bonds  of  the  issue  described  in  said  mort- 
gage of  the  aggregate  par  value  of  principal  of 
$1,500,000,  all  of  which  bonds  were  duly  certified  by 
your  orator  in  all  respects  as  provided  in  said  mort- 
gage, and  as  so  authenticated  were  duly  issued  and 
delivered  by  your  orator  in  the  manner  provided  in 
and  by  said  mortgage.  Upon  information  and  beUef 
that  in  or  about  the  month  of  October,  1911,  pursuant 
to  the  provisions  of  Article  I  of  said  mortgage,  and 
pursuant  to  a  duly  executed  order  in  writing  of  the 
treasurer  of  Washington-Oregon  Corporation,  stat- 
ing the  amount  of  bonds  required,  to  wit,  bonds  of  the 
par  value  of  principal  of  $200,000,  and  the  purpose 
for  which  the  same  were  required,  to  wit,  in  order 
to  provide  funds  for  the  acquisition  of  certain  prop- 
erty, for  the  construction  of  certain  machinery  and 
lines,  and  for  future  extensions,  improvements  and 
betterments  to  the  property  of  Washington-Oregon 
Corporation  then  owned  or  thereafter  to  be  acquired, 
and  upon  the  delivery  to  your  orator  of  a  certified 
copy  of  a  resolution  of  the  board  of  trustees  of  Wash- 
ington-Oregon Corporation  duly  passed  at  a  meeting 
of  its  board  of  trustees  at  a  meeting  thereof  duly 
called  and  held,  authorizing  the  execution  and  de- 
livery of  such  certificate,  together  with  a  sworn  state- 
ment of  the  president  or  vice-president  of  Washing- 
ton-Oregon Corporation  that  said  bonds  or  the  pro- 
ceeds thereof  were  to  be  used  for  the  purposes 
therein  set  forth,  your  orator  duly  certified  and  de- 
livered to  Washington-Oregon  Corporation  bonds  of 
the  par  value  of  principal  of  $200,000.     All  of  which 
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said  bonds,  aggregating  in  par  value  one  million 
seven  hundred  thousand  dollars  ($1,700,000),  with 
the  exception  of  bonds  of  the  par  value  of  $5,500, 
which  are  retained  by  Washington-Oregon  Corpora- 
tion, and  bonds  of  the  par  value  of  $131,000,  which 
were  duly  retired  by  Washington-Oregon  Corpora- 
tion, in  accordance  with  the  provisions  of  said  mort- 
gage, are  now  outstanding,  and  your  orator  is  in- 
formed and  believes,  and  therefore  avers,  that  said 
[10]  bonds  so  issued  and  delivered,  and  all  of  them, 
to  wit,  bonds  of  the  par  value  of  principal  of  $1,563,- 
500,  have  been  duly  issued,  negotiated  and  sold  to 
divers  persons  who  have  thereby  become  bona  fide 
holders  thereof  as  purchasers  of  the  same  for  value, 
and  that  all  of  said  bonds  are  now,  and  since  and 
prior  to  April  1st,  1914,  have  been  outstanding,  valid, 
binding  and  subsisting  obligations  of  Washington- 
Oregon  Corporation. 

Twelfth.  Your  orator  further  alleges  upon  in- 
formation and  belief  that  subsequent  to  the  execu- 
tion, delivery  and  recording  of  said  mortgage  as 
aforesaid  and  prior  to  the  commencement  of  this 
suit  Washington-Oregon  Corporation  acquired  in  ad- 
dition to  the  property  owned  by  said  corporation  at 
the  time  of  the  execution  of  said  mortgage,  by  several 
deeds  under  seal  within  such  times  duly  executed  and 
delivered  to  Washington-Oregon  Corporation  and, 
except  as  in  "Schedule  B"  otherwise  stated,  within 
such  times  duly  recorded  in  the  proper  offices  in  the 
several  counties  wherein  the  property  conveyed  by 
said  respective  deeds  was  situated,  certain  property, 
a  description  whereof,  so  far  as  known  to  your  orator, 
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is  contained  in  a  certain  schedule,  marked  exhibit 
*'B,"  which  is  annexed  to  this  Amended  and  Supple- 
mental Bill  of  Complaint  and  made  a  part  hereof, 
and  during  said  times  Washington-Oregon  Corpora- 
tion may  have  acquired  other  additional  property, 
the  description  whereof  is  unknown  to  your  orator. 

Thirteenth.  Your  orator  further  alleges  upon  in- 
formation and  belief  that  subsequent  to  the  execu- 
tion, delivery  and  recording  of  said  mortgage,  and 
subsequent  to  the  commencement  of  this  suit,  Wash- 
ington-Oregon Corporation  acquired  in  addition  to 
the  property  owned  by  said  corporation  at  the  time 
of  the  execution  of  said  mortgage  and  in  addition  to 
the  property  described  in  said  exhibit  '*B,"  by  a  deed 
under  seal  heretofore  duly  executed  and  delivered  to 
Washington-Oregon  Corporation  and  heretofore  duly 
recorded  in  the  proper  offices  in  the  several  counties 
wherein  the  property  conveyed  by  said  deed  was  sit- 
uated, certain  property,  a  description  whereof  [11] 
is  contained  in  a  certain  Schedule,  marked  exhibit 
'*C,"  which  is  annexed  to  this  Amended  and  Supple- 
mental Bill  of  Complaint  and  made  a  part  hereof. 

Fourteenth.  Your  orator  further  alleges  upon  in- 
formation and  belief  that  subsequent  to  the  execu- 
tion, delivery  and  recording  of  said  mortgage  and 
prior  to  the  commencement  of  this  suit  and  pursuant 
to  the  provisions  contained  in  Article  II  of  said 
mortgage,  your  orator,  by  an  instrument  in  writing 
under  seal  duly  made  and  delivered,  duly  released 
from  the  operation  and  effect  of  said  mortgage  or 
there  was  disposed  of  by  Washington-Oregon  Cor- 
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poration,  the  property  described  in  a  certain 
schedule  marked  exhibit  "D,"  which  is  annexed  to 
this  Amended  and  Supplemental  Bill  of  Complaint 
and  made  a  part  hereof. 

Fifteenth.  That  subsequent  to  the  execution  and 
recording  of  said  mortgage  and  prior  to  the  com- 
mencement of  this  suit  the  city  of  Centralia  duly 
acquired,  free  from  all  incumbrances,  the  property 
described  in  a  certain  schedule,  marked  exhibit  "E," 
which  is  annexed  to  this  Amended  and  Supplemental 
Bill  of  Complaint  and  made  a  part  hereof,  which  said 
last-mentioned  property  was  thereupon  duly  released 
from  the  operation  and  effect  of  said  mortgage. 

Sixteenth.  That  on  the  first  day  of  April,  1914, 
Washington-Oregon  Corporation  made  default,  in 
the  payment  of  the  installment  of  interest  due  on 
that  day  on  all  of  said  bonds  issued  and  outstanding 
and  secured  by  said  mortgage  as  aforesaid;  that 
Washington-Oregon  Corporation  has  not  provided 
any  fund  with  which  to  pay  the  said  installment  of 
interest  or  any  part  thereof,  and  that  the  whole  of 
said  installment  of  interest  remains  due  and  unpaid. 

Seventeenth.  That  pursuant  to  the  provisions  of 
Article  VII  of  said  mortgage  the  holders  of  a  major- 
ity in  value  of  the  outstanding  bonds  secured  by  said 
mortgage  on  or  about  the  twentieth  day  of  July, 
1914,  duly  elected  and  duly  notified  in  writing  Wash- 
ington-Oregon Corporation  and  your  orator  that 
they  elected  that  the  whole  principal  of  all  bonds 
secured  by  said  mortgage  should  forthwith  be  de- 
clared in  writing  by  your  orator  to  he  and  should 
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immediately  become  due  and  payable,  and  thereupon 
and  on  or  about  the  twentieth  day  of  July,  1914, 
your  orator  duly  declared  in  writing  and  notified 
Washington-Oregon  Corporation  that  the  whole 
principal  of  all  the  bonds  secured  by  said  mortgage 
was  forthwith  due  and  payable. 

Eighteenth.  That  on  or  about  the  twentieth  day 
of  July,  [12]  1914,  in  accordance  with  the  pro- 
visions of  Article  VII  of  said  mortgage  the  holders 
of  a  majority  in  value  of  the  outstanding  bonds 
secured  by  said  mortgage  duly  requested  your  orator, 
by  an  instrument  in  writing  signed  by  them,  to  en- 
force their  rights  under  said  mortgage  and  to  in- 
stitute proceedings  for  the  foreclosure  of  the  prop- 
erty mortgaged  and  pledged  to  your  orator  by  said 
mortgage. 

Nineteenth.  That  each  of  the  defendants,  Wash- 
ington-Oregon Corporation,  C.  F.  Cook,  Joseph 
Smith,  John  Kesser,  Robert  Jeffrey  and  Willis  D. 
Hoag  and  the  intervenor,  Philadelphia  Trust  Safe 
Deposit  &  Insurance  Company  has  or  claims  to  have 
some  interest  or  lien  in  the  property  or  a  part  there- 
of, pledged  by  said  mortgage,  which  interest,  if  any, 
is  subsequent  and  subordinate  to  the  lien  of  said 
mortgage. 

Twentieth.  That  is  is  provided  in  Article  X  of 
said  mortgage  that  upon  the  filing  of  the  bill  in  equity 
or  commencement  of  other  judicial  proceedings  to 
enforce  the  rights  of  your  orator  as  trustee  and  of 
the  bondholders  under  said  mortgage,  your  orator 
shall  be  entitled  to  the  appointment  of  a  receiver 
or  receivers  of  the  property  pledged  by  said  mort- 
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gage  and  of  the  tolls,  earnings,  income,  rents,  issues 
and  profits  thereof  pending  such  proceedings  with 
such  powers  as  the  Court  making  such  appointment 
shall  confer. 

Twenty-first.  Your  orator  alleges  that  on  or  about 
the  31st  day  of  July,  1914,  your  orator  duly  filed  in 
this  court  its  bill  of  complaint  herein. 

Twenty-second.     Your  orator  alleges  that  on  or 
about  the  31st  day  of  July,  1914,  the  Honorable  Ed- 
ward E.  Cushman,  one  of  the  judges  of  the  District 
Court  of  the  United  States  in  and  for  the  Western 
District  of  Washington,  duly  signed  an  order,  which 
was  on  said  last-mentioned  day  duly  filed  and  entered 
in  this  Court,  appointing  Elmer  M.  Hayden  tem- 
porary receiver  of  all  of  the  property  of  Washington- 
Oregon  Corporation  covered  by  said  mortgage     [13] 
situated  in  the  iStates  of  Washington  and  Oregon,  a 
copy  of  which  last-mentioned  order  marked  exhibit 
^'F"  is  annexed  to  this  Amended  and  Supplemental 
Bill  of  Complaint;  that  a  certified  copy  of  said  last- 
mentioned   order    was   duly    served   on    defendant 
Washington-Oregon  Corporation  on  or  about  the  1st 
day  of  August,  1914;  that  on  or  about  the  31st  day  of 
July,  1914,  said  Elmer  M.  Hayden  duly  executed  a 
bond,  with  good  and  sufficient  surety  duly  approved 
by  said  Honorable  Edward  E.  Cushman,  in  the  sum 
of  $25,000  in  accordance  with  the  terms  of  said  last- 
mentioned    order.     That    said    Elmer    M.    Hayden 
forthwith  took  possession  of  said  property  as  tem- 
porary receiver  and  ever  since  has  held  possession 
thereof  as  temporary  receiver  pursuant  to  said  order 
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and  pursuant  to  the  order  referred  to  in  paragraph 
Twenty-fifth  hereof. 

Twenty-third.    Your  orator  alleges  upon  informa- 
tion and  belief  that  at  the  time  of  the  filing  of  said 
Bill  of  Complaint  Washington-Oregon  Corporation 
was  insolvent ;  that  Washington-Oregon  Corporation 
defaulted  in  the  payment  of  taxes  upon  its  property 
for  the  year  1913,  in  an  amount  exceeding  $25,000, 
and  that  it  was  necessarj^  for  your  orator,  under  the 
provisions  of  said  mortgage,  to  pay  said  taxes  to- 
gether with  the  accrued  interest  and  penalties  there- 
on, said  payments  aggregating  the  sum  of  $25,902.68, 
whereof  $5,319.50  was  paid  on  June  10th,  1914,  and 
whereof  $20,583.18  was  paid  on  July  13, 1914,  in  order 
to  prevent  sales  of  property  of  Washington-Oregon 
Corporation  by  the  sheriffs  of  the  respective  coun- 
ties, in  which  such  taxes  were  assessed  and  imposed, 
and  in  which  said  property  was  situated;  that  Wash- 
ington-Oregon Corporation  made  default  in  the  pay- 
ment of  the  installment  of  interest  due  on  July  1st, 
1914,   upon   the   principal   amounting   to   $350,000, 
secured  by  a  certain  mortgage  made  by  Twin  City 
Light  and  Traction  Company  to  Standard  Trust 
Company,  of  New  York,  as  trustee,  which  last-men- 
tioned  mortgage    is    more    particularly     [14]     de- 
scribed in  said  mortgage  to  your  orator,  said  install- 
ment of  interest  amounting  to  the  sum  of  $10,500; 
that  Washington-Oregon  Corporation  defaulted  in 
the  payment  of  the  installment  of  interest  due  April 
1st,  1914,  upon  the  principal  amounting  to  $400,000, 
secured  by  a  certain  mortgage  made  by  Washington- 
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Oregon  Corporation  to  the  Philadelphia  Trust,  Safe 
Deposit  &  Insurance  Company,  as  trustee,  dated  the 
first  day  of  April,  1913,  and  duly  recorded  in  the 
proper  offices  in  the  counties  of  Washington  and 
Oregon  where  the  property  described  in  said  last- 
mentioned  mortgage  was  situated,  said  installment 
of  interest  amounting  to  the  sum  of  $12,000;  that 
Washington-Oregon  Corporation  defaulted  in  the 
pajnnent  of  accounts  due  and  payable  exceeding  the 
sum  of  $50,000. 

Twenty-fourth.  Your  orator  alleges  that  on  or 
about  the  8th  day  of  August,  1914,  a  duly  certified 
copy  of  said  Bill  of  Complaint  and  of  said  last-men- 
tioned order  was  duly  filed  and  entered  in  the  United 
States  District  Court  for  the  District  of  Oregon. 

Twenty-fifth.  Your  orator  alleges  that  on  or 
about  the  17th  day  of  August,  1914,  the  Honorable 
Edward  E.  Cushman,  one  of  the  judges  of  the  United 
States  District  Court  in  and  for  the  Western  District 
of  Washington,  duly  signed  an  order,  which  was  on 
or  about  said  last-mentioned  day  duly  filed  and 
entered  in  this  court  continuing  said  Elmer  M.  Hay- 
den  as  temporary  receiver  of  all  of  the  property  of 
Washington-Oregon  Corporation  covered  by  said 
mortgage  situated  in  the  States  of  Washington  and 
Oregon,  until  the  further  order  of  said  last-men- 
tioned court,  with  the  same  powers  and  authority 
conferred  by  said  order  of  July  31st,  1914. 

Twenty-sixth.  Your  orator  further  alleges  that 
heretofore  and  on  or  subsequent  to  the  17th  day  of 
August,  1914,  the  following  persons  and  corpora- 
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tions  have  by  several  orders  filed  in  this  court  iater- 
vened  in  this  suit :  John  Kiernan,  C.  E.  Moulton,  E. 
W.  [15]  Haines,  A.  Welch,  W.  J.  Patterson,  F.  W. 
Effinger,  William  Pollman,  J.  H.  Elwell,  The  Van- 
couver Townsite  Company,  John  H.  Norris,  John  W. 
Sifton,  H.  A.  Moore,  Pacific  States  Fire  Insurance 
Company,  Hannah  N.  Price,  L.  M.  Hidden,  E.  M. 
Rands,  M.  M.  Connor,  A.  B.  Eastham,  Ashley  & 
Rumelin,  a  corporation.  Jack  Veness.  Philadelphia 
Trust,  Safe  Deposit  &  Insurance  Company,  Portland 
Wood  Pipe  Company,  B.  K.  Knapp,  Portland  Iron 
Works,  Western  Electric  Company,  John  A.  Roebl- 
ings  Sons  Company,  Crane  Company,  Monarch  Coal 
Company. 

Twenty-seventh.  Your  orator  further  shows  that 
except  as  stated  in  paragraphs  "twenty-first"  to 
"twenty-sixth"  hereof  inclusive,  no  proceedings  at 
law  or  in  equity  have  been  begun  or  commenced  by 
your  orator,  or,  as  your  orator  is  informed  and  be- 
heves,  by  any  holder  of  any  of  the  bonds  secured  by 
said  mortgage,  or  of  any  coupon  thereto  annexed,  to 
enforce  the  payment  of  the  sums  so  covenanted  to 
be  paid  by  Washington-Oregon  Corporation  under 
the  terms  of  said  mortgage,  and  that  the  amount  of 
the  controversy  in  this  suit  exceeds  $3,000  exclusive 
of  interest  and  costs. 

WHEREFORE  and  forasmuch  as  your  orator  is 
remediless  in  the  premises  according  to  the  strict 
rules  of  common  law  and  can  have  relief  only  in  a 
court  of  equity  where  matters  of  this  kind  are 
properly  cognizable  your  orator  prays  equitable  re- 
lief, as  follows : 
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1.  That  said  defendants,  Washington-Oregon 
Corporation,  Willis  D.  Hoag,  C.  E.  Cook,  Joseph 
Smith,  John  Kesser  and  Robert  Jeffrey,  may  be  re- 
quired to  make  answer  respectively  unto  all  and 
singular  the  matters  hereinbefore  stated  and  charged 
as  fully  and  as  particularly  as  if  they  were  herein 
expressly  and  particularly  interrogated  concerning 
the  same,  but  not  under  oath,  answer  under  oath  be- 
ing hereby  expressly  waived.     [16] 

2.  That  a  decree  be  made  directing  that  all  prop- 
erties real  and  personal,  acquired  by  or  on  behalf  of 
Washington-Oregon  Corporation  since  the  recording 
of  said  mortgage  shall  be  taken  to  be  subject  to  the 
lien  and  remedies  provided  for  by  such  mortgage  as 
fully  and  completely  as  though  particularly  described 
therein. 

3.  That  a  decree  be  made  that  the  lien  of  said 
mortgage  be  established  as  a  lien  upon  all  the  prem- 
ises, franchises  and  other  property,  real  and  personal 
in  said  mortgage  described;  that  said  mortgage  is  a 
lien  upon  all  property,  real  and  personal,  acquired 
by  Washington-Oregon  Corporation  since  the  record- 
ing of  said  mortgage,  whether  hereinbefore  described 
or  otherwise,  superior  to  the  claim,  if  any,  of  each 
and  all  of  the  defendants  and  of  the  intervenor 
Philadelphia  Trust,  Safe  Deposit  &  Insurance  Com- 
pany and  of  all  other  claims,  liens  and  encumbrances 
created  subsequent  to  the  recording  of  said  mortgage 
and  that  the  rights  of  all  holders  of  bonds  issued 
under  said  mortgage,  in  any  and  all  the  property, 
real  and  personal,  of  Washington-Oregon  Corpora- 
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tion,  mortgaged  to  secure  the  same,  may  be  ascer- 
tained. 

4.  That  a  decree  be  made  fixing  the  amount  due 
upon  said  mortgage  bonds  outstanding,  principal 
and  interest  secured  by  said  mortgage,  and  of  the 
expenses,  compensation  and  fees  of  the  trustee  and  its 
solicitors  and  counsel. 

5.  That  a  decree  be  made  that  the  defendant 
Washington- Oregon  Corporation,  do  pay  what  shall 
appear  to  be  due  upon  the  ascertainment  of  all  prin- 
cipal and  interest  unpaid  upon  said  bonds  and  all 
expenses,  compensation  and  fees  of  your  orator  as 
trustee  and  of  its  solicitors  and  counsel  before  the 
actual  sale  of  the  mortgaged  premises  under  such  de- 
cree, together  with  said  sums  aggregating  $25,902.68 
expended  by  your  orator  for  the  payment  of  taxes  as 
aforesaid,  and  interest  thereon  at  five  per  cent  per 
annum.     [17] 

6.  That  a  decree  be  made  that  in  case  the  amount 
thus  ascertained  to  be  due  as  principal  and  interest 
upon  the  bonds  outstanding  and  secured  by  said  mort- 
gage and  for  expenses,  compensation  and  fees  and 
for  the  payment  of  taxes  and  interest  as  aforesaid 
shall  not  be  paid  to  your  orator  within  the  time  to  be 
limited  by  decree  of  your  Honorable  Court,  the  de- 
fendants, Washington-Oregon  Corporation,  C.  E. 
Cook,  Joseph  Smith,  John  Kesser,  Robert  Jeffrey 
and  Willis  D.  Hoag,  and  the  intervenor  Philadelphia 
Trust,  Safe  Deposit  &  Insurance  Company,  and  all 
persons  claiming  under  them  or  any  of  them  any  in- 
terest m  said  mortgaged  property,  and  that  all  per- 
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sons  making  claims  as  supply  creditors  or  otherwise, 
to  priority  over  said  mortgage  and  all  persons  claim- 
ing under  them  or  any  of  them,  be  absolutely  barred 
and  foreclosed  of  every  right  or  equity  of  redemp- 
tion of,  in  and  to  the  property  conveyed  by  said  mort- 
gage or  since  acquired  by  or  on  behalf  of  Washing- 
ton-Oregon Corporation  and  now  held  under  said 
mortgage,  and  that  a  sale  of  the  whole  of  the  mort- 
gaged property  in  one  lot  or  parcel  and  without 
any  right  of  redemption  be  ordered  in  accordance 
with  the  law  and  practice  of  this  Honorable  Court, 
and  that  the  proceeds  of  such  sale  may  be  applied; 
first,  to  the  expenses  of  this  suit  and  the  compensa- 
tion and  disbursements  of  your  orator  as  trustee  in 
the  execution  of  its  trusts,  the  compensation  of  its 
solicitors  and  counsel;  next  to  the  payment  to  your 
orator  of  said  amounts  expended  by  your  orator  for 
the  pajrment  of  taxes  as  aforesaid  with  interest 
thereon  from  the  time  of  such  payments;  next,  to 
the  pa3nnent  of  the  amounts  found  to  be  due  and  un- 
paid upon  the  bonds  outstanding  and  secured  by  said 
mortgage,  and  the  balance,  if  any,  as  the  court  may 
direct. 

7.  That  a  decree  be  made  that  if  the  proceeds  of 
sale  shall  be  insufficient  for  the  payment  of  such 
expenses,  compensation  and  fees  and  costs  of  sale, 
said  amounts  expended  for  the  payment  of  [18] 
taxes  and  all  of  the  principal  and  interest  of  said 
outstanding  bonds  issued  under  said  mortgage  as 
aforesaid,  the  defendant,  Washington-Oregon  Cor- 
poration may  be  adjudged  to  pay  any  deficiency 
thereof.  ..; 
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8.  That  a  decree  be  made  that  at  said  sale  the 
purchase  money  may  be  paid  either  in  cash  or  by 
owners  of  bonds  secured  by  said  mortgage  in  bonds 
to  such  extent  as  said  bonds  shall  be  entitled  to  pay- 
ment in  cash  out  of  the  proceeds  of  sale. 

9.  That  pending  this  suit  a  writ  of  injunction 
may  be  issued  out  of  and  under  the  seal  of  this  Hon- 
orable Court  directing,  enjoining  and  restraining  the 
said  defendant,  Washington-Oregon  Corporation, 
its  officers,  agents  and  all  other  persons  whomsoever 
from  interfering  with,  transferring,  selling  or  dis- 
posing of  any  of  the  property  secured  by  said  mort- 
gage. 

10.  That  an  order  or  decree  be  made  appointing 
a  receiver  with  the  usual  powers  of  receivers  in  like 
cases  of  the  property  pledged  by  said  mortgage,  and 
of  the  tolls,  earnings,  income,  rents,  issues  and  profits 
thereof,  and  to  preserve  and  operate  said  property 
and  to  collect  such  tolls,  earnings,  income,  rents,  is- 
sues and  profits  pending  the  sale  thereof  pursuant  to 
the  decree  of  this  Honorable  Court,  and  to  hold  and 
dispose  of  such  tolls,  earnings,  income,  rents,  issues 
and  profits  as  this  Honorable  Court  may  direct. 

11.  That  your  orator  may  have  such  other  and 
further  relief  as  to  this  Honorable  Court  shall  seem 
just. 

May  it  please  your  Honors  to  grant  unto  your  ora- 
tor not  only  a  writ  of  injunction  conformable  to 
the  prayer  of  this  Amended  and  Supplemental  Bill 
of  Complaint  to  be  issued  to  said  Washington-Oregon 
Corporation,  but  also  a  writ  of  subpoena  directed  to 
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said  defendants,  Washington-Oregon  Corporation, 
C.  E.  Cook,  Joseph  Smith,  John  Kesser,  Robert  Jef- 
frey and  Willis  D.  Hoag,  commanding  them  and 
[19]  each  of  them  at  a  certain  time  and  under  a  cer- 
tain penalty  to  be  therein  specified,  to  be  and  appear 
before  this  Honorable  Court  then  and  there  to  answer 
the  premises  and  to  abide  by  the  order  and  decree  of 
the  Court  herein  and  that  they  may  appear  herein 
according  to  law. 

FIDELITY  TRUST  COMPANY. 
By  RANBOLPH  W.  CHILDS, 

Solicitor. 
RANDOLPH  W.  CHILDS, 
Solicitors  for  Complainant. 
(Verified.) 
Filed  Nov.  9, 1914.     [20] 


Answer  of  Defendant  Washington- Oregon  Corpora- 
tion, to  Amended  Bill. 

Comes  now  the  Washington-Oregon  Corporation, 
one  of  the  defendants  above  named,  and  makes  the 
following  answer  to  the  amended  and  supplemental 
bill  of  complaint  herein: 

I. 

This  defendant  admits  all  and  singular  the  allega- 
tions of  the  amended  and  supplemental  bill  of  com- 
plaint herein. 

WHEREFORE,  this  defendant,  Washington- 
Oregon  Corporation,  prays  that  this  court  will  grant 
such  relief  in  the  premises  as  may  be  just  and  equi- 
table. 
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Dated  this  1st  day  of  April,  1915. 
WASHINGTON-OREaON     CORPORATION. 

By  CHAS.  S.  LYONS, 
Solicitor  for  Defendant   Washington-Oregon   Cor- 
poration. 
(Filed  Apr.  2,  1915.)     [21] 


Order  (Permitting  Crane  Co.  to  File  its  Intervening 
Petition  Herein). 

Now  at  this  time  came  on  regularly  to  be  heard  the 
motion  of  Crane  Co.,  a  corporation,  to  file  its  petition 
of  intervention  in  the  above-entitled  suit,  the  said 
Crane  Co.,  a  corporation,  appearing  by  its  attorneys, 
Seitz  &  Clark  of  Portland,  Oregon,  and  the  Court 
being  fully  advised  in  the  premises, 

IT  IS  HEREBY  ORDERED,  That  the  said  Crane 
Co.,  a  corporation,  be  and  it  is  hereby  permitted  and 
allowed  to  file  its  petition  of  intervention  in  the 
above-entitled  suit  and  that  the  said  Crane  Co.,  a 
corporation,  forthwith  serve  a  copy  of  its  said  inter- 
vention upon  the  complainant  in  the  above-entitled 
suit  and  that  the  rights  of  the  said  complainant  to 
answer,  move  to  dismiss  or  further  plead  with  re- 
spect to  said  petition  be  and  they  hereby  are  re- 
served. 

Dated  at  Tacoma,  Washington,  this  14th  day  of 
September,  1914. 

EDWARD  E.  CUSHMAN, 

Judge. 

(Filed  Sept.  14, 1914.)     [22] 
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Order  (Permitting  Crane  Co.  to  File  Its  Amended 
Petition  of  Intervention  Herein). 

This  cause  coming  on  this  day  to  be  heard  on  mo- 
tion of  Crane  Co.,  intervenor  herein,  for  leave  to  file 
its  amended  petition;  and  it  appearing  to  the  Court 
that  the  parties  hereto  have  stipulated  and  agreed 
that  said  Crane  Co.  may  file  its  said  amended  peti- 
tion, 

NOW  THEREFORE  IT  IS  ORDERED  That  the 
said  Crane  Co.  be  and  it  is  hereby  given  leave  to  file 
its  amended  petition  herein. 

Dated  this  1st  day  of  March,  A.  D.,  1915. 

EDWARD  E.  CUSHMAN, 

Judge. 

(Filed  Mar.  1, 1915.)     [23] 


Amended  Intervening  Petition  of  Crane  Co. 

Comes  now  Crane  Co.  by  leave  of  court  first  had 
and  obtained  and  files  its  amended  intervening  peti- 
tion herein  and  respectfully  represents  unto  the 
court  as  follows : 

I. 

That  it  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Illi- 
nois, with  its  principal  office  and  place  of  business  in 
the  city  of  Chicago,  Illinois,  and  that  it  is  and  was 
during  all  the  time  herein  stated  duly  registered  and 
authorized  to  do  business  in  the  States  of  Washing- 
ton and  Oregon,  and  that  it  was  and  is  among  other 
things  engaged  in  the  manufacture  and  sale  of  the 
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merchandise  hereinafter  mentioned. 

II. 

That  the  defendant  Washington-Oregon  Corpora- 
tion is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Washington, 
and  is  engaged  in  the  business  occupations  and  pur- 
suits hereinafter  stated. 

III. 

That  the  Fidelity  Trust  Company,  the  plaintiff, 
is  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Pennsylvania. 

IV. 

That  at  all  of  the  times  herein  stated  the  said 
Washington-Oregon  Corporation  was  and  is  author- 
ized to  acquire,  lease,  construct,  own,  hold,  maintain, 
use  and  operate  in  the  public  streets  and  ways  and 
elsewhere  within  the  States  of  Washington  and 
Oregon,  electric  railways  and  railroads  and  to  gen- 
erally engage  in  the  business  of  a  conmion  carrier  of 
both  [24]  freight  and  passengers  within  said 
States;  that  said  corporation  was  and  is  further 
authorized  to  own,  hold,  maintain,  use,  and  operate 
power  plants  for  the  manufacture,  generation,  pro- 
duction and  sale  of  electricity  and  electrical  energy 
for  commercial  and  other  purposes  and  to  transmit 
the  same  through,  upon,  along  and  other  public 
highways,  private  ways  and  private  lands  through- 
out said  'States,  and  to  supply  cities,  towns  and  mu- 
nicipal corporations  in  the  States  of  Washington  and 
Oregon  with  water  power  water,  electric  lights,  power 
and  energy,  and  to   own  and  hold  the  necessary 
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equipment,  lines,  tracts  and  stations  to  conduct  and 
operate  said  businesses,  and  to  acquire,  secure,  own, 
and  hold  franchises  and  other  public  rights  from 
various  towns,  cities,  and  municipal  corporations 
throughout  said  States;  that  the  said  Washington- 
Oregon  Corporation  was  during  all  of  the  time  and 
times  herein  stated  and  now  is  engaged  in  the  busi- 
nesses, occupations  and  pursuits  hereinbefore  stated, 
owning,  holding  and  operating  under  franchises 
from  cities  and  towns  throughout  said  States  of 
Washington  and  Oregon. 

V. 
That  on  or  about  the  20th  day  of  May,  1911,  the 
said  Washington-Oregon  Corporation  made  and 
executed  a  mortgage  to  the  said  Fidelity  d  Trust 
Company;  that  said  mortgage  was  executed  to  the 
said  Fidelity  cfc  Trust  Company,  as  trustee,  to  secure 
a  bond  issue  of  the  said  Washington-Oregon  Cor- 
poration, a  corporation,  to  the  amount  of  Five 
Million  ($5,000,000)  Dollars;  that  said  bonds  issued 
and  to  be  issued  were  to  bear  and  bore  interest  at  the 
rate  of  six  per  cent  (6%)  per  annum,  payable  semi- 
annually, on  the  1st  day  of  April  and  the  1st  day  of 
November  of  each  year;  that  said  mortgage  covered 
and  constituted  a  lien  to  the  amount  of  any  and  all 
bonds  issued  and  [25]  outstanding,  on  all  of  the 
visible  and  tangible  rights,  franchises  and  property 
then  owned  by  the  said  Washington-Oregon  Cor- 
poration, a  corporation,  as  hereinbefore  described, 
and  that  thereafter  ^^ight  be  required  by  it;  that 
said  mortgage  was  duly  filed  and  recorded  in  the 
various  counties  of  the  States  of  Oregon  and  Wash- 
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ington  where  the  said  Washington-Oregon  Corpora- 
tion, a  corporation,  holds  or  owns  property  or  fran- 
chises. 

VI. 
That  on  the  31st  day  of  July,  1914,  the  said  Fidel- 
ity c&  Trust  Company,  acting  in  its  capacity  as 
Trustee  under  said  mortgage,  and  on  behalf  of  the 
holders  of  said  bonds  filed  its  complaint  in  this  court 
in  the  usual  form  setting  out  the  execution  and  re- 
cording of  said  mortgage  and  the  properties  covered 
thereby,  and  alleging  a  default  of  said  mortgage 
among  other  things  in  the  pajrment  of  interest  ac- 
crued thereon,  and  praying  that  said  mortgage  be 
decreed  a  first  and  valid  lien  on  all  of  said  rights 
and  properties  of  the  said  Washington-Oregon  Cor- 
poration, a  corporation,  and  that  the  same  be  fore- 
closed and  said  rights  and  properties  sold  under  a  de- 
cree of  said  court  to  satisfy  claims  of  said  bond  hold- 
ers ;  that  reference  is  hereby  made  to  the  original  com- 
plaint on  file  herein  for  the  specific  allegations 
thereof  describing  said  property  and  setting  out  the 
default  of  the  said  Washington-Oregon  Corpora- 
tion, a  corporation  therein,  which  said  allegations  of 
said  complaint  are  hereby  made  a  part  of  this  peti- 
tion; that  pending  said  foreclosure  proceedings  or 
a  satisfactory  adjustment  thereof  and  disposition  of 
said  properties  that  a  receiver  be  appointed  to  take 
charge  of  said  properties  of  the  said  Washington- 
Oregon  Corporation,  a  corporation,  and  to  operate 
the  same  under  the  instructions  and  orders  of  said 
Court.     [26] 
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VII. 

That  in  accordance  with  the  prayer  of  said  com- 
plaint on  the  31st  day  of  July,  1914,  one  Elmer  M. 
Hayden,  of  Tacoma,  Washington,  was  appointed  by 
said  Court  receiver  of  said  properties  of  the  said 
Washington- Oregon  Corporation,  a  corporation, 
with  the  usual  powers  of  a  receiver  in  such  cases  to 
operate  and  conduct  the  business  of  said  corporation 
under  the  orders  and  instuctions  of  said  Court ;  that 
said  receiver  is  now  and  has  since  his  appointment 
been,  in  charge  of  the  operation  and  management 
of  said  property  and  has  operated  and  is  now  opera- 
ting and  conducting  the  same. 

VIII. 

That  your  petitioner  Crane  Co.  at  divers  times  be- 
tween the  1st  day  of  January,  1911,  and  the  31st  day 
of  May,  1914,  both  inclusive,  sold  and  delivered  to 
the  said  Washington-Oregon  Corporation  a  corpora- 
tion, at  its  special  instance  and  request,  goods, 
wares  and  merchandise;  that  said  goods,  wares  and 
merchandise  were  sold  upon  orders  or  requisitions 
issued  by  the  said  Washington-Oregon  Corporation, 
a  corporation ;  that  the  dates  upon  which  said  goods, 
wares  and  merchandise  were  furnished  and  the 
agreed  and  reasonable  amount  thereof  is  in  accord- 
ance with  the  exhibit  hereto  attached,  marked  ex- 
hibit *'A'^  and  by  reference  made  a  part  hereof ;  that 
thereafter  beginning  with  the  5th  day  of  April,  1911, 
and  ending  with  the  31st  day  of  May,  1914,  the  said 
Washington-Oregon  Corporation  made  certain  pay- 
ments and  were  given  certain  credits  to  apply  on 
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said  account,  said  payments  and  credits  being  in 
accordance  with  exhibit  "B"  hereto  attached  and 
by  reference  made  a  part  of  this  petition;  that  on 
June  1,  1914,  a  balance  was  struck  between  your 
petitioner  and  the  Washington-Oregon  Corpora- 
tion, and  on  [27]  said  date  there  was  found  to  be 
due  from  the  said  Washington-Oregon  Corporation 
to  your  petitioner  the  sum  of  Thirteen  Thousand  Two 
Hundred  Twenty-three  and  25/100  ($13,228.25) 
Dollars,  and  that  to  evidence  said  indebtedness  on 
said  date  the  said  Washington-Oregon  Corporation 
executed  its  promissory  notes  six  (6)  in  number,  pay- 
able to  the  order  of  your  petitioner  at  future  dates, 
aggregating  said  amount,  one  of  which  said  notes 
was  thereafter,  to  wit,  on  July  7,  1914,  paid ;  that  the 
unpaid  notes  issued  by  the  said  Washington-Oregon 
Corporation,  as  aforesaid,  are  in  accordance  with  the 
exhibits  hereto  attached,  marked  exhibit  1  to  5  in- 
clusive and  by  reference  made  a  part  of  this  petition ; 
that  thereafter  and  between  the  1st  day  of  June, 
1914,  and  the  15th  day  of  July,  1914,  inclusive,  ad- 
ditional goods,  wares  and  merchandise  were  sold  and 
delivered  by  your  petitioner  to  the  Washington- 
Oregon  Corporation,  of  the  agreed  and  reasonable 
value  of  Fifty-eight  and  68/100  ($58.68)  Dollars  upon 
which  the  sum  of  Two  and  65/100'  ($2.65)  Dollars 
was  paid  on  June  1,  1914,  leaving  a  balance  due  and 
unpaid  of  Fifty-six  and  03/100'  ($56.03)  Dollars; 
that  said  goods,  wares  and  merchandise  were  fur- 
nished at  the  time  and  in  the  amounts  as  set  forth  in 
exhibit  "  C "  hereto  attached  and  by  reference  made 
a  part  hereof. 
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IX. 

That  said  goods,  wares,  and  merchandise  furnished 
by  your  petitioner  to  the  said  Washington-Oregon 
Corporation,  a  corporation,  as  aforesaid,  consisted 
of  repairs,  equipment  and  materials  necessary  to  be 
used,  and  which  were  accepted  and  used  by  the  said 
Washington-Oregon  Corporation,  a  corporation,  in 
the  repair  and  maintenance  and  conduct  of  its  power, 
gas  and  electric  plants,  railroads,  and  railways  and 
waterworks  throughout  said  States  of  Washington 
and  Oregon,  and  in  making  [28]  necessary  im- 
provements and  additions  thereon  and  thereto,  and 
were  necessary  to  the  business  of  said  corporation, 
and  the  preservation  of  its  property  and  to  maintain 
and  continue  it  as  a  going  concern ;  that  without  the 
use  of  said  goods,  wares  and  merchandise  furnished 
by  your  petitioner  as  aforesaid,  it  would  have  been 
impossible  and  impracticable  for  the  said  Washing- 
ton-Oregon Corporation,  a  corporation,  to  have  con- 
ducted or  operated  its  said  business. 

X. 

That  the  repairs,  equipment  and  materials  fur- 
nished by  your  petitioner  as  aforesaid  have  greatly 
and  permanently  enhanced  and  increased  the  value 
of  the  properties  and  assets  of  the  said  Washington- 
Oregon  Corporation,  and  which  are  included  in  said 
mortgage,  and  were  as  hereinbefore  stated,  necessary 
to  continue  said  corporation  as  a  going  concern,  and 
thus  conserve  and  protect  the  property,  franchises 
and  assets  of  said  corporation,  which  otherwise 
would  have  become  wasted  and  forfeited. 
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XI. 

That  the  said  Washington-Oregon  Corporation,  a 
corporation,  is  and  was  a  public  service  corporation, 
and  the  convenience,  interest  and  welfare  of  the  pub- 
lic demanded,  and  the  said  Fidelity  Trust  Company, 
and  the  holders  of  said  bonds  and  other  parties  in- 
terested therein,  contemplated  that  the  business  of 
said  corporation  be  continued  and  that  it  be  main- 
tained as  a  going  concern,  and  that  in  the  mainte- 
nance of  said  corporation  as  such  going  concern,  it 
was  imperative  and  necessary  that  repairs,  equip- 
ment and  materials  be  furnished  to  said  corporation 
from  time  to  time  as  its  business  and  necessities  de- 
manded.    [28] 

XII. 

That  said  goods,  wares  and  merchandise,  appli- 
ances and  repairs  furnished  by  your  petitioner  as 
aforesaid  were  furnished,  to  the  said  Washington- 
Oregon  Corporation,  a  corporation,  upon  the  under- 
standing that  the  same  would  be  paid  out  of  the  cur- 
rent income  of  said  corporation  and  to  that  end 
your  petitioner  permitted  said  account  to  continue 
as  a  running  account,  and  to  accept  thereon  such  pay- 
ments as  the  Washington-Oregon  Corporation  de- 
clared its  ability  to  make,  and  that  your  petitioner 
relied  upon  a  continuance  of  the  business  of  the  said 
Washington-Oregon  Corporation,  and  that  said  cur- 
rent income  would  be  applied  toward  the  payments 
of  the  amounts  due  your  petitioner  as  aforesaid. 

XIII. 

That  your  petitioner  is  informed  and  believes,  and 
therefore  states  the  facts  to  be  that  the  current  in- 
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come  of  the  said  Washington-Oregon  Corporation,  a 
corporation,  has  not  been  used  in  the  pajrment  of 
current  expenses,  including  your  petitioner's  claim, 
but  on  the  contrary  the  same  has  been  wrongfully 
and  improperly  diverted  for  the  payment  of  interest 
on  said  bonded  indebtedness  and  for  permanent  ex- 
tensions and  improvements  on  said  property,  which 
have  largely  and  greatly  increased  the  assets  of  the 
said  Washington-Oregon  Corporation,  and  likewise 
the  security  under  said  mortgage. 

XIV. 
That  the  said  Washington-Oregon  Corporation  at 
and  during  all  of  the  times  herein  stated  was  oper- 
ating and  conducting  its  said  electric  light  plains, 
power  plants,  water  works,  gas  plants  and  electric 
railroads  and  railways  [30]  throughout  said 
States  of  Washington  and  Oregon  as  a  single  unit,  and 
all  of  the  funds  derived  from  the  operation  of  its 
several  and  respective  properties  were  mixed  and 
mingled  as  a  common  fund,  out  of  which  it  was 
agreed  and  understood  that  the  claim  of  your  peti- 
tioner should  and  would  be  paid ;  that  said  fund  di- 
verted as  hereinbefore  stated  has  been  more  than 
sufficient  to  pay  your  petitioner's  claim. 

XV. 
That  by  reason  of  the  fact  that  said  goods,  wages 
and  merchandise  were  furnished  by  your  petitioner 
for  the  purpose  aforesaid,  and  because  of  the  fact 
that  the  furnishing  of  said  merchandise  enabled  the 
said  Washington- Oregon  Corporation  to  continue  as 
a  going  concern,  and  thus  enable  it  to  perform  its 
obligations  to  the  public  as  a  public  service  corpora- 
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tion  and  preserve  its  assets  and  franchises,  and  be- 
cause of  the  fact  that  the  said  goods,  wares  and  mer- 
chandise have  greatly  increased  the  value  of  said 
properties,  your  petitioner  has,  and  in  equity  and 
good  conscience  should  have,  a  first  and  prior  lien  to 
said  mortgage  on  the  said  property  of  the  said 
Washington-Oregon  Corporation,  and  on  the  income 
of  said  receivership,  and  upon  the  moneys  received 
by  said  Washington-Oregon  Corporation,  and  im- 
properly diverted  as  aforesaid  to  the  amount  of  your 
petitioner's  claim  as  hereinbefore  stated. 

XVI. 

That  the  said  Washington-Oregon  Corporation,  a 
corporation,  is  insolvent ;  that  the  only  property  and 
assets  out  of  which  or  upon  which  your  petitioner 
could  satisfy  its  claim  are  included  in  said  mortgage, 
and  unless  your  petitioner  may  be  decreed  to  have  a 
first  and  prior  lien  upon  said  [31]  income  and 
property  as  hereinbefore  stated,  your  petitioner  will 
lose  the  amount  of  its  said  claim;  that  because 
thereof  your  petitioner  has  no  adequate  or  speedy 
remedy  a  law. 

WHEREFORE,  your  petitioner  prays  that  it 
be  allowed  to  file  this  its  intervening  petition  in  this 
cause  and  that  its  claim  in  the  amount  of  Eleven 
Thousand  Two  Hundred  and  Two  and  70/100 
($11,202.70)  Dollars  be  decreed  to  be  superior  and 
prior  lien  to  said  mortgage,  and  the  claim  of  com- 
plainant to  this  suit;  that  the  said  complainant  and 
said  receiver  be  compelled  to  pay  out  of  the  earnings 
of  receivership  or  out  of  money  in  their  hands  or 
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from  the  moneys  wrongfully  diverted  as  hereinbe- 
fore stated  the  amount  of  your  petitioner's  claim, 
and  that  in  the  event  the  same  is  insufficient  to  pay 
your  petitioner's  claim  and  in  the  event  of  a  sale  of 
the  property  under  a  decree  in  this  suit  that  the  pro- 
ceeds of  any  such  sale  or  sales  shall  be  applied  first 
to  the  payment  of  the  claim  of  your  petitioner ;  and 
that  your  petitioner  may  have  such  other  and  fur- 
ther relief  as  may  be  agreeable  in  equity  and  as  to 
the  Court  may  seem  meet,  including  the  costs  and 
disbursements  incurred  by  your  petitioner  herein. 

SEITZ  &  CLARK, 
Attorneys  for  Ctane  Co.,  Petitioner. 
(Verified.)     [32] 
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$2,500.00  June  1,  1914. 

August  1,  1914.  After  date,  without  grace,  we 
promise  to  pay  to  the  order  of  Crane  Co.  at  Port- 
land, Oregon,  TWENTY-FIVE    HUNDRED    and 

no/100 Dollars  in  Gold  Coin  of  the  United 

States  of  America,  with  interest,  thereon  in  like 
Gold  Coin  at  the  rate  of  8'  per  cent  per  annum  from 
date  until  paid  for  value  received.  Interest  payable 
at  maturity  and  in  case  suit  or  action  is  instituted 
to  collect  this  Note,  or  any  portion  thereof,  we  prom- 
ise to  pay  such  additional  sum  as  the  Court  may  ad- 
judge reasonable  as  Attorney's  fees  in  said  suit  or 
action. 

Due 

WASHINGTON-OREGON     CORPORA- 
TION.    [40] 

$2,500.00  June  1,  1914. 

September  1,  1914,  after  date,  without  grace,  we 
promise  to  pay  to  the  order  of  Crane  Co.  at  Port- 
land, Oregon,  Twenty-five  Hundred  and  no/100  Dol- 
lars in  Gold  Coin  of  the  United  States  of  America, 
with  interest,  thereon  in  like  Gold  Coin  at  the  rate 
of  8  per  cent  per  annum  from  date  until  paid  for 
value  received.  Interest  payable  at  maturity  and 
in  case  suit  or  action  is  instituted  to  collect  this 
Note,  or  any  portion  thereof,  we  promise  to  pay 
such  additional  sum  as  the  Court  may  adjudge  rea- 
sonable as  Attorney's  fees  in  said  suit  or  action. 

Due 

WASHINGTON-OREGON    CORPORA- 
TION.    [41] 
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$2,000,001  June  1,  1914. 

October  1,  1914,  after  date,  without  grace,  we 
promise  to  pay  to  the  order  of  Crane  Co.  at  Port- 
land, Oregon,  Two  Thousand  and  no/100 Dol- 
lars in  Gold  Coin  of  the  United  States  of  America, 
with  interest,  thereon  in  like  Gold  Coin  at  the  rate 
8  per  cent  per  annum  from  date  until  paid  for  value 
received.  Interest  payable  at  maturity  and  in  case 
suit  or  action  is  instituted  to  collect  this  Note,  or 
any  portion  thereof,  we  promise  to  pay  such  addi- 
tional sum  as  the  Court  may  adjudge  reasonable  as 
Attorney's  fees  in  said  suit  or  action. 

Due 

WASHINGTON-OREGON     CORPORA- 
TION.    [42] 

$2,000.00  June  1,  1914. 

November  1,  1914,  after  date,  without  grace,  we 
promise  to  pay  to  the  order  of  Crane  Co.  at  Port- 
land, Oregon,  Two  Thousand  and  no/100 Dol- 
lars in  Gold  Coin  of  the  United  States  of  America, 
with  interest  thereon  in  like  Gold  Coin  at  the  rate  of 
8  per  cent  per  annum  from  date  until  paid  for  value 
received.  Interest  payable  at  maturity  and  in  case 
suit  or  action  is  instituted  to  collect  this  Note,  or 
any  portion  thereof,  we  promise  to  pay  such  addi- 
tional sum  as  the  Court  may  adjudge  reasonable  as 
Attorney's  fees  in  said  suit  or  action. 

Due 

WASHINGTON-OREGON     CORPORA- 
TION.    [43] 
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$2,000.00  June  1,  1914. 

December  1,  1914,  after  date,  without  grace,  we 
promise  to  pay  to  the  order  of  Crane  Co.  at  Port- 
land, Oregon,  Two  Thousand  and  no/100 • — Dol- 
lars in  Gold  Coin  of  the  United  States  of  America, 
with  interest  thereon  in  like  Gold  Coin  at  the  rate  of 
8  per  cent  per  annum  from  date  until  paid  for  value 
received.  Interest  payable  at  maturity  and  in  case 
suit  or  action  is  instituted  to  collect  this  Note,  or 
Hny  portion  thereof,  we  promise  to  pay  such  addi- 
tional sum  as  the  Court  may  adjudge  reasonable  as 
4.ttorney's  fees  in  said  suit  or  action. 

Due 

WASHINGTON-OREGON     CORPORA- 
TION. 

(Filed  March  1,  1915.)     [44] 


Answer. 

Comes  now  the  Fidelity  Trust  Company,  a  corpo- 
ration, by  its  solicitors,  Randolph  W.  Childs,  Mau- 
rice A.  Langhorne  and  P.  D.  Metzger,  and  for  an- 
swer to  the  complaint  in  intervention  filed  herein 
says: 

I. 

The  complainant.  Fidelity  Trust  Company,  avers 
and  alleges  that  the  facts  stated  in  said  bill  of  in- 
tervention are  insufficient  in  law  or  equity  to  entitle 
the  intervenor  to  the  relief  prayed  for  in  said  bill  of 
intervention,  and  complainant  moves  the  Court  to 
dismiss  said  bill  for  want  of  equity  therein. 
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n. 

Further  answering  said  bill  of  intervention,  this 
complainant  specifically  admits  the  allegations  set 
forth  in  the  paragraphs  of  said  bill  of  intervention 
numbered  I,  II,  HI,  IV,  V,  VI,  and  VII. 

in. 

For  answer  to  the  allegations  set  forth  in  the  para- 
graph of  said  bill  of  intervention  numbered  VIII 
complainant  denies  that  it  has  any  knowledge  or  in- 
formation of  any  of  the  allegations  of  said  para- 
graph sufficient  to  form  a  belief  thereof,  and  there- 
for denies  the  same. 

IV. 
For  answer  to  the  allegations  set  forth  in  the 
paragraph  of  said  bill  of  intervention  numbered  IX 
complainant  denies  that  it  has  any  knowledge  or  in- 
formation of  any  of  the  allegations  of  said  para- 
graph sufficient  to  form  a  belief  thereof,  and  there- 
fore denies  the  same. 

V. 
For  answer  to  the  allegations  set  forth  in  the  para- 
graph [45]  of  said  bill  of  intervention  numbered 
X  complainant  denies  that  it  has  any  knowledge  or 
information  of  any  of  the  allegations  of  said  para- 
graph sufficient  to  form  a  belief  thereof,  and  there- 
fore denies  the  same. 

VI. 
For  answer  to  the  allegations  set  forth  in  the 
paragraph  of  said  bill  of  intervention  numbered  XI 
complainant  denies  that  it  has  any  knowledge  or  in- 
formation of  any  of  the  allegations  of  said  para- 
graph sufficient  to  form  a  belief  thereof,  and  therefore 
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denies  the  same,  except  that  it  admits  that  a  part 
of  the  business  of  said  Washington-Oregon  Corpo- 
ration was  that  of  a  public  service  corporation  and 
that  the  convenience,  interest  and  welfare  of  the 
public  would  be  furthered  if  the  business  of  said 
corporation  were  continued  and  if  the  said  corpora- 
tion were  maintained  as  a  going  concern  and  that 
if  it  continued  its  business  it  was  necessary  that 
repairs,  equipment  and  materials  should  be  fur- 
nished to  said  corporation  from  time  to  time  as  its 
business  and  necessities  demanded. 

VII. 

For  answer  to  the  allegations  set  forth  in  the 
paragraph  of  said  bill  of  intervention  numbered  XII 
complainant  denies  that  it  has  any  knowledge  or  in- 
formation of  any  of  the  allegations  of  said  para- 
graph sufficient  to  form  a  belief  thereof,  and  there- 
fore denies  the  same. 

VIII. 

For  answer  to  the  allegations  set  forth  in  the 
paragraph  of  said  bill  of  intervention  numbered 
XIII  complainant  denies  that  it  has  any  knowledge 
or  information  of  any  of  the  allegations  of  said 
paragraph  sufficient  to  form  a  belief  thereof,  and 
therefore  denies  the  same,  except  that  it  denies  that 
current  income  of  said  Washington-Oregon  Corpo- 
ration has  [46]  been  wrongfully  or  improperly 
diverted  for  the  payment  of  interest  on  said  bonded 
indebtedness  or  for  permanent  extensions  and  im- 
provements on  said  property. 

IX 

For  answer  to  the  allegations  set  forth  in  the 
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paragraph  of  said  bill  of  intervention  numbered 
XIV  complainant  denies  that  it  has  any  knowledge 
or  information  of  any  of  the  allegations  of  said 
paragraph  sufficient  to  form  a  belief  thereof,  and 
therefore  denies  the  same,  except  that  it  admits  that 
said  Washington-Oregon  Corporation  at  and  during 
all  of  the  times  herein  stated  was  operating  and  con- 
ducting such  of  its  said  electric  light  plants,  power 
plants,  water  works,  gas  plants  and  electric  railroads 
and  railways  as  it  owned  at  any  of  said  times 
throughout  said  States  of  Washington  and  Oregon 
as  a  single  unit  and  that  all  of  the  funds  derived 
from  the  operation  of  its  several  and  respective 
properties  were  mixed  and  mingled  as  a  common 
fund. 

X. 

For  answer  to  the  allegations  set  forth  in  the 
paragraph  of  said  bill  of  intervention  numbered  XV 
complainant  denies  that  it  has  any  knowledge  or  in- 
formation of  any  of  the  allegations  of  said  para- 
graph spfficient  to  form  a  belief  thereof,  and  there- 
fore denies  the  same. 

XI. 

For  answer  to  the  allegations  set  forth  in  the 
paragraph  of  said  bill  of  intervention  numbered 
XVI  complainant  denies  that  it  has  any  knowledge 
or  information  of  any  of  the  allegations  of  said  para- 
graph sufficient  to  form  a  belief  thereof,  and  there- 
fore denies  the  same,  except  that  it  admits  that  the 
said  Washington-Oregon  Corporation  is  insolvent. 
[47] 
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XII. 

This  complamant  denies  that  said  intervenor  is 
entitled  to  any  relief  whatsoever  or  any  part  of  the 
relief  in  said  complaint  in  intervention  demanded 
and  alleges  that  said  intervenor  has  no  standing  in 
this  court  nor  any  court  of  equity. 

XIII. 
And  this  complainant  prays  in  all  things  the  same 
benefit  and  advantages  of  this  answer  as  if  it  had 
moved  to  dismiss  the  said  bill  of  intervention  and 
every  part  thereof. 

FIDELITY  TRUST  COMPANY. 
RANDOLPH  W.  CHILDS. 
By  MAURICE  A.  LANGHORNE, 
F.  D.  METZGER, 
Its  Solicitors. 
(Verification.) 
(Filed  Oct.  3,  1914.)     [48] 


Stipulation  (Re  Answer). 

IT  IS  HEREBY  STIPULATED  by  and  between 
the  parties  by  their  respective  attorneys  that  the 
answer  filed  to  the  original  bill  of  intervention  by 
Crane  Co.  filed  herein,  may  stand  as  the  answer  to 
the  amended  Bill  of  Intervention  filed  by  Crane  Co. 

It  is  further  stipulated  that  any  and  all  affirma- 
tive matter  set  up  in  said  answer  is  to  be  deemed 
denied  by  the  intervenor,  Crane  Co. 
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Dated  tMs day  of  November,  1915. 

EANDOLPH  W.  CHILDS, 
Solicitor  for  Receiver  and  Fidelity  Trust  Co. 

MAURICE  W.  SEITZ, 
Solicitor  for  Crane  Co. 
(Filed  Nov.  8, 1915.)     [49] 


Stipulation  (of  Facts). 

The  plaintiff,  Fidelity  Trust  Company,  Elmer  M. 
Hayden,  as  temporary  receiver  in  this  suit,  and  the 
intervenor.  Crane  Co.,  for  the  purpose  of  this  suit, 
hereby  waive  the  right  to  prove  any  facts  other  than 
the  following  stipulated  facts  relative  to  the  claim 
of  Crane  Co.: 

I. 

So  many  of  the  facts  set  forth  in  the  amended 
petition  of  Crane  Co.  herein  as  are  admitted  in  the 
answer  of  the  Fidelity  Trust  Company  or  Elmer  M. 
Hayden,  receiver  thereto,  are  hereby  incorporated 
in  this  stipulation  and  made  a  part  hereof. 

II. 

That  Crane  Co.  at  divers  times  between  the  1st 
day  of  January,  1911,  and  the  31st  day  of  May,  1913, 
inclusive,  sold  and  delivered  to  the  Washington- 
Oregon  Corporation,  a  corporation,  at  its  special  in- 
stance and  request,  goods,  wares,  and  merchandise; 
that  said  goods,  wares  and  merchandise  were  sold 
upon  orders  or  requisitions  issued  by  said  Washing- 
ton-Oregon Corporation,  and  that  the  date  upon 
which  said  goods,  wares  and  merchandise  were  fur- 
nished and  the  reasonable  value  thereof  is  in  accord- 
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ance  with  exhibit  "A"  annexed  to  the  amended  bill 
of  intervention;  that  thereafter  beginning  with  the 
5th  day  of  April,  1911,  and  ending  with  the  31st 
day  of  May,  1914,  the  said  Washington-Oregon  Cor- 
poration made  certain  payments  and  was  given  cer- 
tain credits  to  apply  on  said  account ;  said  payments 
having  been  made  on  the  dates  and  in  the  amounts 
as  evidenced  by  exhibit  "B"  annexed  to  the 
amended  bill  of  intervention;  that  on  June  1st,  1914, 
a  balance  was  struck  [50]  between  Crane  Co.  and 
Washington-Oregon  Corporation,  and  on  said  date 
there  was  found  to  be  due  from  the  said  Washing- 
ton-Oregon Corporation  to  Crane  Co.  the  sum  of 
$13,225.25,  and  that  to  evidence  said  indebtedness, 
on  said  date  the  Washington-Oregon  Corporation 
executed  its  promissory  notes,  six  in  number,  pay- 
able to  the  order  of  Crane  Co.  at  future  dates,  ag- 
gregating said  amount;  that  one  of  said  notes  was 
thereafter  on  June  7th,  1914,  paid;  that  the  unpaid 
notes  issued  by  the  said  Washington-Oregon  Cor- 
poration as  aforesaid,  are  in  accordance  with  the 
copies  hereto  attached,  marked  exhibit  "1"  to  "5," 
inclusive,  and  made  a  part  hereof;  that  on  June  24th, 
1914,  goods,  wares  and  merchandise  were  sold  to  the 
Washington-Oregon  Corporation  amounting  to  the 
sum  of  $26.80;  that  on  July  15th,  1914,  goods,  wares 
and  merchandise  were  sold  to  the  Washington- 
Oregon  Corporation  in  the  amount  of  $29.23,  which 
said  goods,  wares  and  merchandise  were  used  for 
the  purposes  indicated  by  exhibits  "6"  and  "7" 
hereto  attached. 


Fidelity  Trust  Company  et  al.  53 

III. 

That  a  portion  of  the  goods,  wares  and  merchan- 
dise furnished  by  the  Crane  Co.  as  aforesaid,  repre- 
sented by  the  unpaid  notes  as  aforesaid,  consisted 
of  materials  which  were  furnished  at  Vancouver, 
Washington,  on  the  dates  indicated  by  the  invoices 
hereto  attached,  marked  exhibits  "A-1"  to  ''A-22," 
inclusive;  and  were  used  for  the  purposes  as  ex- 
plained and  indicated  by  exhibit  "A." 

IV. 

That  a  portion  of  the  materials  furnished  by 
Crane  Co.  as  aforesaid,  represented  by  the  unpaid 
notes  as  aforesaid,  were  furnished  to  the  Washing- 
ton-Oregon Corporation  at  Hillsboro,  Oregon,  and 
consisted  of  the  materials  as  represented  and  [51] 
indicated  by  the  exhibits  hereto  attached,  marked 
exhibits  "B-1"  to  "B-18,"  inclusive,  and  were  used 
for  the  purposes  explained  and  indicated  in  ex- 
hibit "B"  hereto  attached. 

V. 

That  a  portion  of  the  materials  furnished  by 
Crane  Co.  as  aforesaid,  represented  by  the  unpaid 
notes  as  aforesaid,  were  furnished  to  the  Washing- 
ton-Oregon Corporation  at  Chehalis,  Washington, 
and  consisted  of  the  materials  as  represented  and 
indicated  by  the  exhibits  hereto  annexed,  marked 
exhibits  "C-1"  to  "C-8,"  inclusive,  and  were  used 
for  the  purposes  explained  and  indicated  in  exhibit 
'*C"  hereto  annexed. 

VI. 

That  a  portion  of  the  merchandise  furnished  by 
Crane  Co.  as  aforesaid,  and  represented  by  said  un- 
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paid  notes,  were  furnished  to  the  Washington-Ore- 
gon Corporation  at  CentraUa,  Washington,  and  con- 
sisted of  the  materials  as  represented  and  indicated 
by  the  exhibits  hereto  annexed,  marked  exhibits 
<'D_1"  to  ''D-5,"  and  were  used  for  the  purposes 
explained  and  indicated  in  exhibit  "D"  hereto  an- 
nexed. 

VII. 
That  a  portion  of  the  merchandise  furnished  by 
Crane  Co.  as  aforesaid,  and  represented  by  said  un- 
paid notes,  were  furnished  to  the  Washington-Ore- 
gon Corporation  at  Kelso,  Washington,  and  con- 
sisted of  the  materials  as  represented  and  indicated 
by  the  exhibits  hereto  annexed,  marked  exhibits 
"E-1"  to  "E-3,"  and  were  used  for  the  purposes 
explained  and  indicated  in  exhibit  "E"  hereto  an- 
nexed. 

VIII. 
That  the  reports  of  the  temporary  receiver  herein, 
with  the  exhibits  thereto  attached,  are  to  be  deemed 
as  in  evidence  [52}  to  the  extent  that  such  re- 
ports or  exhibits  purport  to  state  the  earnings  of 
said  receiver,  from  the  date  of  the  appointment  of 
said  receiver,  and  the  expenditures  and  nature 
thereof,  and  the  balance  of  cash  on  hand  at  the  time 
of  the  filing  of  said  reports;  and  that  testimony 
may  be  introduced  by  Crane  Co.  as  to  facts  in  those 
regards  occurring  subsequent  to  the  filing  of  said 
last  report,  also  any  party  hereto  may  introduce  evi- 
dence in  explanation  of  said  reports. 

IX 
That  Crane  Co.  is  prepared  to  offer  testimony  to 
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the  effect  that  the  materials  furnished  by  the  inter- 
venor  herein  were  furnished  and  credits  extended 
to  the  said  Washington-Oregon  Corporation  in  the 
reliance  on  the  part  of  Crane  Co.  that  the  same 
would  be  paid  out  of  the  current  earnings  of  said  cor- 
poration, and  that  the  current  income  would  be  ap- 
plied toward  the  payment  of  said  materials  and  that 
to  that  end  Crane  Co.  permitted  said  account  to  con- 
tinue as  a  running  account  and  to  accept  payments 
thereon  from  time  to  time  as  the  Washington-Oregon 
Corporation  declared  its  ability  to  make  such  pay- 
ments, and  that  Crane  Co.  relief  upon  a  continuance 
of  the  business  of  the  Washington-Oregon  Corpora- 
tion. For  the  purposes  of  this  suit  said  testimony 
is  to  be  deemed  to  have  been  introduced  in  evidence, 
subject  to  the  objections  of  the  temporary  receiver 
and  the  complainant  that  the  substance  of  such  tes- 
timony is  incompetent  and  irrelevant. 

X. 

That  any  party  may  introduce  testimony  showing 
the  property  acquired  by  said  receiver  since  the 
date  of  said  receivership,  the  money  expended  in 
acquiring  said  property,  and  the  [53]  source 
thereof,  and  the  fair  cash  value  of  said  property. 

XI. 

The  interest  was  paid  on  outstanding  bonds  cov- 
ered by  the  mortgage  sought  to  be  foreclosed  herein, 
for  the  two  years  immediately  prior  to  said  receiver- 
ship as  shown  in  exhibit  "Y"  hereto  annexed.  Ex- 
hibit "Y"  also  shows  the  taxes  paid,  gross  earnings, 
expenses  and  net  earnings. 


56  Crane  Company  vs. 

for  the  period  indicated  in  said  exhibit,  and  also 
shows  how  and  for  what  purpose  said  earnings  were 
disbursed,  but  any  party  may  introduce  testimony 
in  explanation  of  said  exhibit. 

XII 

That  Crane  Co.  is  prepared  to  offer  testimony  to 
the  effect  that  the  materials  furnished  by  the  inter- 
venor  herein  were  furnished  to  the  said  Washing- 
ton-Oregon Corporation  in  the  reliance  on  the  part 
of  Crane  Co.  that  the  same  were  to  be  paid  out  of 
the  current  earnings  of  said  corporation,  and  that 
the  said  current  income  would  be  applied  toward 
the  payment  of  said  materials,  and  that  for  the  pur- 
poses of  this  suit  such  testimony  is  to  be  deemed  to 
have  been  introduced  in  evidence  subject  to  the  ob- 
jection of  the  temporary  receiver  and  the  complain- 
ant that  such  testimony  is  incompetent  and  irrele- 
vant. 

XIII. 

That  the  materials  furnished  by  Crane  Co.  were 
incorporated  in  and  became  a  part  of  the  property 
covered  by  the  complainant's  mortgage. 

XIV. 

Any  party  hereto  may  introduce  testimony  as  to 
any  sales,  releases,  or  alienations  in  eminent  domain 
proceedings  effecting  the  property  mortgages.     [54] 

XV. 

None  of  the  parties  to  this  stipulation  admit  the 
relevancy  of  any  of  the  facts  hereto  stipulated. 
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Dated  at  Tacoma,  Washington,  November  8,  1915. 

MAURICE  W.  SEITZ, 
Attorneys  for  Crane  Co. 
RANDOLPH  W.  CHILDS, 
MAURICE  A.  LANGHORNE, 
FREDERIC  D.  METZGER, 
Attornej^s  for  Temporary  Receiver. 
RANDOLPH  W.  CHILDS, 
MAURICE  A.  LANGHORNE, 
FREDERIC  D.  METZGER, 

Attorneys  for  Complainant. 
(Hereto  are  attached  a  nmnber  of  exhibits.) 
(Filed  Nov.  8,  1915.)     [55] 


Stipulation  [That  Exhibit  *'Y"  be  Withdrawn  from 
Stipulation  Re  Facts,  etc.]. 
IT   IS   HEREBY   STIPULATED,   that   exhibit 
•'Y"  be  withdrawn  from  this  stipulation  as  to  the 

facts. 

IT  IS  FURTHER  STIPULATED  that  during  the 
period  within  which  Crane  Company's  claim  ac- 
crued and  thereafter,  there  were  actual  operating 
net  earnings  in  excess  of  the  interest  of  the  Wash- 
ington-Oregon Corporation  due  and  paid  by  the 
Washington-Oregon  Corporation  during  said  period 
on  the  First  and  Consolidated  Mortgage  bonds  cov- 
ered by  the  present  foreclosure  suit  and  in  excess 
of  Crane  Company's  claim;  and  that  if  the  inter- 
venor  Crane  Company  is  held  by  the  Court  to  be 
in  the  class  of  priority  claimants  and  otherwise  en- 
titled to  priority  in  enforcing  its  claim,  the  inter- 
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venor  shall  be  decreed  to  be  entitled  to  its  claim. 
November  8,  1915. 

RANDOLPH  W.  CHILDS, 
MAURICE  A.  LANGHORNE, 
FREDERIC  D.  METZGER, 
Attorneys  for  Complainant  and  Receiver. 
MAURICE  W.  SEITZ, 
Attorneys  for  Intervenor  Crane  Company. 
(Filed  Nov.  8,  1915.)     [56] 


Memorandum  Decision,  Filed   December  4,  1915. 
RANDOLPH  W.  CHILDS,  for  Complainant,  and 
HAYDEN,     LANGHORNE     &     METZGER, 
Temporary  Receiver. 

ROBERT  B.  WALKINSHAW. 
M.  W.  SEITZ,  for  Intervenor. 

CUSHMAN,  District  Judge. 

Intervenor  seeks  a  preference  over  the  bonds 
secured  by  the  mortgage  foreclosed  herein.  The 
preference  asserted  is  for  $11,146.67  on  account  of 
merchandise  furnished  the  mortgagor  between  May, 
1911  and  the  appointment  of  the  receiver  herein 
July  31,  1914. 

The  mortgage  foreclosed  was  given  May  20,  1911, 
upon  the  property  of  the  mortgagor,  including  its 
income.  After  default  in  one  semi-annual  payment 
of  interest,  foreclosure  proceedings  were  begun 
July  31,  1914.  The  mortgagor  operated  certain 
water  and  gas  plants  and  an  electric  railway  in 
Washington  and  Oregon.     The  case  has  been  sub- 
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mitted  upon  an  agreed  statement     [57]     of  facts. 

To  entitle  intervenor  to  the  preference  it  prays, 
the  material  sold  by  it  must  have  been  sold  upon  the 
credit  of  the  mortgagor's  current  income,  and  not 
upon  its  general  credit.  These  materials  must  have 
been  required  for  the  ordinary  repairs  or  operation 
of  the  mortgagor's  plants,  used  in  discharging  its 
service  to  the  public.  There  must  have  been  either 
current  income  remaining  in  the  hands  of  the  re- 
ceiver, or  such  income  must  be  shown  to  have  been 
diverted  to  the  payment  of  interest  due  under  the 
mortgage,  or  in  the  construction  of  extensions,  or 
for  some  purpose  to  the  advantage  of  the  bond- 
holders which  would  not  be  considered  either 
repairs  or  expenses  of  operation.  Further,  the 
preference  over  the  bondholders  can  only  be 
allowed  on  account  of  materials  so  furnished 
within  a  reasonable  time  before  the  appoinment 
of  a  received.  The  burden  is  upon  the  intervenor 
to  bring  itself  within  these  requirements  and, 
if  as  concerning  any  one  of  these,  it  has  not 
done  so,  it  will  not  be  necessary  to  determine 
whether  it  has  so  done  as  to  the  others.  No  citation 
of  authority  is  needed  to  support  the  foregoing. 

Before  passing  to  the  determination  of  this  ques- 
tion, is  it  not  out  of  place  to  observe  that  there  has 
been  no  clear  segregation  showing  w^hat,  if  any, 
materials  furnished  were  for  use  in  connection  with 
the  mortgagor's  electric  railway  line.  It  is  not 
altogether  clear  that  a  preference  will  be  given  over 
the  bonds  secured  by  the  mortgage  upon  the  prop- 
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erty  of  all  public  service  corporations.  No  decision 
by  the  Supreme  Court  has  been  called  to  my  atten- 
tion granting  such  a  preference,  except  in  cases  of 
railroads. 

While  the  terms  of  credit  and  convenience  of  the 
public  is  much  the  same  and  in  many  other  respects 
the  analogy  between  a  railroad  and  other  public 
service  corporations  is  close,  yet  in  one  important 
particular  there  is  a  difference:  The  danger  to  the 
[58]  traveling  public  upon  a  railroad  which  is 
suffered  to  remain  out  of  repair  is  different  in  char- 
acter and  higher  in  degree  than  that  incurred  by 
those  served  by  a  run-down  light,  water  or  gas 
property  and  a  different  measure  of  care  is  required 
of  the  carrier. 

34  CYC,  356  &  357,  Note  82. 
That  the  safety  of  the  public  is  one  of  the  reasons 
for  the  rule  allowing  a  preference  is  not  only  shown 
in  Fosdick  v.  Schall  (99  U.  S.,  255),  but  by  the  fol- 
lowing from  Southern  Railway  v.   Carnegie  Steel 
■Co.  (176U.  S.  277): 

"  *  *  *  that,  within  this  rule,  a  debt 
not  contracted  upon  the  personal  credit  of  the 
company  but  to  keep  the  railroad  itself  in  con- 
dition to  be  used  with  reasonable  safety  for  the 
transportation  of  persons  and  property,  and 
with  the  expectation  of  the  parties  that  it  was 
to  be  met  out  of  the  current  receipts  of  the  com- 
pany, may  be  treated  as  a  current  debt.  *  *  * 
''But  there  is  enough  in  the  record  to  show 
that   the   rails   purchased  from  the   Carnegie 
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Company  were  needed  in  order  that  the  roads 
in  question  might  be  kept  by  the  railroad  com- 
pany in  that  condition  of  safety  which  its  duty 
to  the  public  and  to  the  mortgage  bondholders 
required.  In  August,  1892,  immediately  after 
the  receivers  took  possession  of  the  railroads 
constituting  the  Danville  system,  they  reported 
to  the  court  that  the  financial  difficulties  of  the 
Danville  Company  during  the  previous  two 
years  had  'prevented  the  operating  officers 
from  being  able  to  expend  the  proper  amount 
for  new  rails,  and  upon  the  roadbed  and  struc- 
tures to  keep  the  railroad  in  the  condition  in 
which  it  should  be  maintained,  *  *  *  the 
foreclosure  receivers  represented  to  the  court, 
by  petition,  that  'for  the  proper  and  economical 
operation  of  the  lines  of  railroad  of  which  they 
are  receivers,  and  for  the  safety  of  passengers 
and  property  transported  over  such  roads,  as 
required  by  the  order  of  this  court  appointing 
such  receivers,  two  thousand  tons  of  new  steel 
rails  are  an  absolute  necessity^;  *  *  * 
Again  *  *  *  the  court  *  *  *  made 
an  order  authorizing  the  receivers  to  purchase 
2500  tons  of  new  steel  rails  in  order  Ho  properly 
operate  the  railroads'  in  their  charge,  ^and  for 
the  safety  of  persons  and  property  trans- 
ported' "  (at  pp.  285,  267  &  288.) 
(The  italics  are  those  of  the  Supreme  Court.) 

"Suppose  the  court  had  directed  the  receivers 
in  the  Clyde  suit,  before  turning  over  the  prop- 
erty to  the  receivers  in  the  foreclosure  suit,  to 
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pay  the  claims  of  the  Carnegie  Company,  is  it 
possible  that  the  mortgage  creditors  would  have 
been  heard  to  object  to  such  an  order?     Cer- 
tainly not,  if  it  appeared,  as  it  does  satisfactor- 
ily appear  in  the  present  case,  that  the  Carnegie 
debts  were  incurred  in  the  ordinary  course  of 
business  for  the  purpose  of  keeping  the  rail- 
road in  safe  condition  for  use  by  the  public." 
(at  p.  291.)      [59] 
All  but  an  insignificant  part  of  the  material  fur- 
nished, for  which  a  preference  is  asked,  was  fur- 
nished more  than  a  year  prior  to  the  appointment  of 
a  receiver. 

The  business  of  the  mortgagor  is  small  in  compari- 
son with  that  of  corporations  operating  railways  in 
general.  The  mortgage  trustee,  promptly  after  de- 
fault, brought  suit  to  foreclose,  asking  the  appoint- 
ment of  a  receiver. 

"Why  should  a  different  rule  be  applied  to  the 

contracts   made   with   the    Carnegie    Company 

shortly  before  the  appointments  of  receivers  in 

the  Clyde  suit,  the  original  contract  being  for 

only  2500  tons,  and  the  last  one  for  1656  tons  1 ' ' 

(S.  Ry.  V.  Carnegie 'Steel  Co.,  176  U.  S.,  supra,  at 

p.  289.) 

This  same  expression  is  used  a  number  of  times 

throughout  the  decision,  showing  that  it  was  not 

inadvertently  done. 

''If  the  parties  to  the  contract  contemplated 
that  the  notes  given  for  the  rails  should  be  paid 
for  out  of  the  current  earnings  of  the  railroad, 
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and  if  the  Carnegie  Company  lost  no  equity 
merely  by  renewing  the  notes,  it  follows,  mider 
the  settled  doctrine  of  this  court  that  the  mort- 
gagees could  not  have  objected  to  the  payment 
of  the  renewal  notes  out  of  any  net  earnings  in 
in  the  hands  of  receivers,  although  the  contract 
for  rails  was  a  few  months  back  of  the  six 
months  immediately  preceding  their  appoint- 
ment." 
The  Court  hastens  to  add : 

"Each  case,  as  already  observed,  must  depend 
largely  upon  its  special  facts."     (So.   Ry.  v. 
Carnegie  S.  Co.,  supra,  at  p.  292.) 
In  the  Carnegie  Steel  case,  the  supplies  held  to  be 
for  current  repairs  were  rails  sold  the  Richmond  & 
Danville  Railroad  Company.     This  company  owned 
and  controlled  more  than  twenty  other  railroads  of 
other   corporations,   with  the   total   of   over   three 
thousand  miles  of  tracks.      The  supplies  so   fur- 
nished were  used  in  part  by  the  Richmond  and  Dan- 
ville Railroad.     The  remainder  was  used  upon  three 
or  four  other  of  its  controlled  roads.    Other  com- 
plications also  appear  in  the  statement  of  the  case. 
The  Court  continues : 

"In  some  cases  the  courts,  in  their  adminis- 
tration of  [60]  railroad  property  by  re- 
ceivers, have  refused  to  give  priority  to  unse- 
cured claims  that  did  not  accrue  within  six 
months  immediately  preceding  the  appointment 
of  receivers.  Such  a  rule  will  do  full  justice  in 
.  .most  cases  to  creditors  who  are  entitled  to  look 
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to  current  receipts  for  the  payment  of  current 
debts.  But  no  absolute  rule  on  the  subject  has 
been  prescribed  by  statute  or  by  judicial  de- 
cisions. A  claim  accruing  back  of  the  six 
months  immediately  preceding  the  appointment 
of  a  receiver  may,  under  the  circumstances  of 
particular  cases,  be  accorded  the  same  priority 
in  the  distribution  of  earnings  that  belongs  to 
like  claims  arising  within  that  period.  Touch- 
ing this  question  of  time  and  the  principles 
upon  which  the  equitable  rights  of  creditors  in 
such  cases  as  this  rest,  Mr.  Justice  Brewer  said, 
in  Blair  v.  St.  Louis  etc.  Railway  Co., 
2'2  Fed.  Rep.,  471,  474:  'The  idea  which  under- 
lies them  I  take  to  be  this :  that  the  management 
of  a  large  busines,  like  that  of  a  railroad  com- 
pany, cannot  be  conducted  on  a  cash  basis. 
Temporary  credit,  in  the  nature  of  things,  is 
indispensable.  Its  employes  cannot  be  paid 
every  month.  It  cannot  settle  with  other  roads 
its  traffic  balances  at  the  close  of  every  day. 
Time  to  adjust  and  settle  these  various  matters 
is  indispensable.  Because,  in  the  nature  of 
things,  this  is  so,  such  temporary  credits  must 
be  taken  as  assented  to  by  the  mortgagees  .  .  . 
In  this  view,  such  temporary  credits  accruing 
prior  to  the  appointment  of  the  receiver  must 
be  recognized  by  the  mortgagees  and  such  claims 
preferred.  Now,  for  what  time  prior  to  the  ap- 
pointment of  a  receiver  may  these  credits  be 
sustained?  There  is  no  arbitrary  time  pre- 
scribed, and  it  should  be  only  such  reasonable 
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time  as,  in  the  nature  of  things  and  in  the  or- 
dinary course  of  business,  would  be  sufficient 
to    have    such    claims    settled    and   paid.     Six 
months  is  the  longest  time  I  have  noticed  as  yet 
given.     Ordinarily ,  I  think  that  is  ample.    Per- 
haps, in   some  large   concerns,   with  extensive 
lines   of  road  and   a  complicated   business,  a 
longer  time  might  he  necessary :^  "  (at  292) 
The  italics  are  those  of  this  Court. 
The  effect  of  the  Court's  reasoning  is  that  the 
largeness  of  the  concern,  its  extensive  lines  and  com- 
plicated business,  rendered  a  longer  time  than  six 
months  reasonable  for  the  adjustment  and  settle- 
ment of  its  current  account, — doubtless,  taking  into 
consideration  that  it  would  be  necessary,  in  the  or- 
dinary course,  for  the  Richmond  and  Danville  Rail- 
road to  have  a  settlement  with  its  controlled  lines 
and  receive  from  them  the  money  for  the  rails  used 
by    each    system    before    settling    with    claimant. 
Other  reasons  for  the  six  months  rule  are  stated  in 
Westinghouse  Air  Brake  Co.  v.  Kansas  City  So.  Ry. 
(173  Fed.,  26.) 

Intervenor  contends  that  the  six  months  rule  was 
not  considered  by  the  Court  in  Moore  v.  Donahoo 
(217  Fed.,  177.  In  [61]  this  case  the  receiver 
was  appointed  December  6,  1903. 

"The  master  found  (and  the  correctness  of 
the  finding  is  not  questioned)  that  the  claims 
which  accrued  during  the  period  of  six  months 
immediately  preceding  the  appointment  of  the 
receiver — ^that  is,  from  June  1,  1909,  to  Decern- 
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ber  6,  1909^ — on  account  of  labor  done  and  ma- 
terials furnished  in  the  ordinary  course  of  busi- 
ness, and  for  the  normal  maintenance  and 
operation  of  the  railroad,  and  which  it  was 
reasonable  to  expect  would  be  paid  out  of  the 
current  operating  income,  aggregated  $48,571.- 

A^         *        *        * 

"The  master  held  that  all  of  the  claims  were 
preferential  in  character."     (at  pp.  179  &  180) 
The  District  Court  confirmed  the  master's  report. 
In    answering    appellant's    contention    that    the 
mortgagee  was  only  bound,  if  at  all,  to  restore  in- 
come diverted  after  the  preferred  claims  became 
due,  and  was  not  obliged  to  restore  income  appro- 
priated  to   the   mortgagee's   benefit   prior   to    the 
maturity  of  the  preferred  claims,  and  in  distinguish- 
ing the  cases  cited  by  appellant  in  its  contention,  the 
Court  says : 

"But  here,  as  is  the  general  rule,  the  courts 
must  be  understood  as  having  spoken  with 
reference  to  and  in  the  light  of  the  facts  they 
had  under  consideration,  and  there  is  no  very 
close  analogy  between  some  of  the  cases  and 
the  one  at  bar.  In  the  first  one  cited,  it  may  be 
pointed  out  that  there  was  but  a  single  inter- 
vention, and  that  the  intervenor  sought  to  take 
advantage  of  diversions  antedating  the  prefer- 
ential period.  While,  as  a  matter  of  strict 
logic,  these  distinctions  may  not  be  controlling, 
still  it  is  apparent  that  the  court  had  no  reason 
to  consider,  and  probably  did  not  consider,  the 
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practicability  or  propriety  of  applying  the  rule 
relied  upon  to  a  case  like  the  present  one, 
where  the  task  of  marshaling  the  numerous 
claims  with  reference  to  diversions,  and  calcu- 
lating the  distributive  share  to  which  each  is 
entitled,  would  be  extremely  difficult  if  not 
impossible.  In  the  Central  Trust  Company 
Case  there  were  but  three  intervenors,  and  it  is 
not  clear  that  the  diversion  was  within  the  pref- 
erential period.  In  each  of  the  other  cases 
there  was  but  one  intervention,  and  in  at  least  one 
of  them  the  diversion  relied  upon  was  prior  to  the 
six  months  period.  *  *  *  Whatever  standard 
may  be  employed  in  the  case  of  an  isolated 
claim  in  relation  to  an  isolated  diversion,  it  is 
thought  that,  at  least  in  cases  where  the  claims 
are  numerous  and  the  accounts  current,  the 
rule  contended  for  would  not  only  be  difficult  of 
application,  but  inequitable  as  well,  and  that 
some  period  must  be  adopted  as  a  unit,  during 
which  all  claims  are  to  be  deemed  to  constitute 
a  single  group  and  have  the  same  footing.  We 
agree  with  the  court  below  in  adopting  the 
preferential  period  as  such  unit,  and  in  holding 
that  presumptively  the  current  revenues 
thereof  are  applicable  to  the  current  debts,  and 
that  in  case  of  a  diversion  restoration  may  be 
decreed  for  the  common  benefit  of  the  entire 
group."  (at  p.  1186)  [62] 
The  Court,  in  the  foregoing  case,  for  the  purpose 
of  fixing  a  diversion  period,  adopted  the  preference 
period,   treating   the   latter  as   a  well   recognized 
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period  of  six  months.  The  "standard"  the  Court 
was  striving  to  fix  was  one  for  the  period  during 
which  diversion  of  current  income  would  be  re- 
quired to  be  restored;  but  the  court  recognized,  ap- 
proved and  so  plainly  adopted  the  six  months 
preferential  period  as  to  leave  this  court  no  other 
course  than  to  so  hold. 

The  Court  could  not  in  that  case  adopt  it  for  one 
purpose,  without  adopting  it  for  the  other,  for,  if 
the  preferential  period  is  not  adopted,  then  the  di- 
version period  has  nothing  to  rest  upon.  It  is  un- 
doubtedly true  that  the  two  chief  questions  con- 
sidered by  the  Court  in  Moore  v.  Donahoo  (127  Fed., 
177)  were  whether  the  Court  would  adopt  the  net 
income  rule,  or  the  going  concern  rule,  concerning 
which  the  courts  have  been  divided,  and  the  further 
question  as  to  whether  there  had  been  a  diversion. 
But,  in  ruling  upon  the  latter  question  and  in  fixing 
the  time  in  which  money  expended  for  the  benefit 
of  the  mortgagee  would  be  considered  a  diversion, 
it  fixed  such  time,  in  that  case  and  in  all  cases,  in  the 
absence  of  unusual  circumstances  as  the  preferen- 
tial period;  to  wit,  six  months. 

While  the  question  was  not  squarely  before  the 
Court,  the  continued  recognition  by  the  Supreme 
Court  of  the  six  months  rule  is  shown  by  the  fol- 
lowing from  the  dissenting  opinion  in  Gregg  v. 
Metropolitan  Trust  Company  (197  U.  S.  183,  at 
196): 

"But  recognizing  that  there  must  be  some 
limitation  of  time,  the  courts  have  fixed  six 
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months  as  the  period  within  which  preferential 
claims  may  accrue." 
At  the  time  of  the  decision  in  New  York  Guar.  & 
Indem.  Co.  v.  Tacoma  Ry.  &  M.  Co.  (83  Fed.,  365), 
the  six  months'  rule  was  not  as  firmly  established 
as  at  the  present  time,  yet,  even  in  that  case  the 
preferential  period  was  not  enlarged  to  the  extent 
that  would  be  necessary  to  include  the  intervenor's 
claim  in  [G3]  the  present  case.  In  that  case  a 
cable  was  sold  to  the  mortgagor  October  24,  1892. 
Suit  was  brought  by  claimant  for  its  value  October 
5,  1893,  less  than  a  year  after  its  claim  accrued. 
True,  a  receiver  was  not  appointed  until  December 
24,  1894,  but  claimant  did  not  recover  judgment  in 
his  suit  until  1896,  and  the  Court  refused  to  consider 
the  time  as  running  against  claimant,  after  the  start- 
ing of  its  suit  for,  by  bringing  suit,  it  was  exercising 
all  requisite  diligence. 

Westinghouse  v.  Kansas  City,  So,  Ry.  Co.,  137 

Fed.,  26; 
34Cyc.,  363,  "D." 
In  Bellingham  Bay  Imp.  Co.  v.  Fairhaven  Ry.  Co. 
(17  Wash.,  371,  at  375)  the  Court  says: 

"  'There  is  no  fixed  rule  barring  preferential 
debts  contracted  more  than  six  months  before 
the  appointment  of  the  receiver.  There  is  no 
**six  months'  rule.'  "  (Quoting  from  Farmers' 
Loan  &  Trust  Co.  v.  Kansas  City,  W.  &  N.  W. 
R.  Co.,  53  Fed.,  132.) 

"Upon  principal,  it  would  seem  but  just  that 
a  party  should,  in  the  absence  of  special  circum- 
stances of  controlling  importance,  be  entitled 


70  Crane  Company  vs. 

to  equitable  relief  for  the  full  period  in  which, 
according  to  the  statute,  an  action  might  be 
maintained  at  law  to  enforce  the  demand.  If 
the  lapse  of  three  years  is  necessary  under  the 
statute  to  bar  the  debt,  there  appears  to  be  no 
sufficient  reason,  generally  speaking,  why  the 
equitable  right  should  be  barred  within  a 
shorter  period. ' ' 
The  Supreme  Court  in  Southern  Ey.  v.  Carnegie 
Steel  Company  (176  U.  S.,  257,  at  292)  said: 

'*In  some  cases  the  courts,  in  their  adminis- 
tration of  railroad  property  by  receivers,  have 
refused  to  give  priority  to  unsecured  claims  that 
did  not  accrue  within  six  months  immediately 
preceding  the  appointment  of  receivers.     Such 
a  rule  will  do  full  justice  in  most  cases  to  credi- 
tors who  are  entitled  to  look  to  current  receipts 
for  the  pa^iQent  of  current  debts.     But  no  abso- 
lute rule  on  the  subject  has  been  prescribed  by 
statute  or  by  judicial  decisions.     A  claim  accru- 
ing back  of  the  six  months  immediately  preced- 
ing the  appointment  of  a  receiver  may,  under 
the    circimastances    of   particular   cases,  be  ac- 
corded the  same  priority  in  the  distribution  of 
earnings  that    belongs    to    like  claims  arising 
within  that  period." 
It,  therefore,  appears    that   the  Supreme  Court, 
whose  decisions  bind  this  Court,  said  that  special  cir- 
cumstances are  necessary  to  take  a  case  out  of  the 
six  months'  rule,  whereas     [64]     the  Washington 
Supreme  Court  says  that  special  circumstances  are 
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necessary  to  take  a  case  out  of  the  general  Statute 
of  Limitations. 

Counsel  for  intervenor  urges  as  special  circum- 
stances justifying  the  enlarging  of  the  preferential 
period  beyond  six  months:  That  the  material  fur- 
nished by  intervenor  was  the  means  of  saving  to  the 
mortgagor  certain  of  its  franchises.  While  the 
mortgagor  was  required  by  the  municipal  authori- 
ties to  make  the  repairs  and  construction  into  which 
the  material  furnished  by  intei*venor  entered,  yet  it 
is  not  clearly  established  that,  but  for  that  work,  the 
franchises  would  have  been  forfeited  or  new  fran- 
chises would  not  have  been  granted. 

Further,  viewed  in  one  way,  the  greater  part  of 
that  which  is  done  by  a  public  service  corporation — 
its  ordinary  operation — is  necessary  to  preserve  its 
franchise,  yet  it  affords  no  particular  reason  to  re- 
lax the  mle  of  diligence  required  on  the  part  of 
materialmen. 

Counsel  further  contends  that  the  preferential 
period  should  be  enlarged  because  of  the  diversion  of 
current  income  to  the  payment  of  interest  on  the 
bonds.  While  such  division  has  been  considered 
sufficient  to  warrant  the  payment  of  materialmen 
out  of  the  proceeds  derived  from  the  payment  of  the 
corpus  of  the  property,  no  case  has  been  called  to 
my  attention  where  it  has  been  held  sufficient  to  war- 
rant an  enlargement  of  the  preferential  period. 

If  the  current  income  had  been  lost  or  wasted,  or 
had  been  paid  to  other  materialmen  or  workmen  for 
other  repairs,  the    effect    upon    intervenor    would 
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gage  bondholders  of  Washington-Oregon  Corpora- 
tion to  the  extent  of  $56.03,  and  that  the  whole  of 
the  remainder  of  said  claim  be  denied  such  prefer- 
ence, and  it  is  by  the  Court     [67] 

FURTHER  ORDERED,  ADJUDGED  AND  DE- 
CREED that  the  temporary  receiver  pay  said  sum 
of  $56.03  from  funds  now  in  his  hands  together  with 
all  costs  incurred  by  the  intervenor  in  this  action. 

Done  in  open  court  this  10th  day  of  February, 
1916. 

EDWARD  E.  CUSHMAN, 

Judge. 

(Filed  Feb.  10,  1916.)     [68] 


Petition  for  Appeal. 
To  the  Honorable  EDWARD  E.  CUSHMAN,  Judge 
of  Said  Court : 
The  above-named  intervenor.  Crane  Co.,  feeling 
aggrieved  by  the  decree  rendered  and  entered  in  the 
above-entitled  cause  on  the  10th  day  of  February, 
1916,  does  hereby  appeal  from  said  decree  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  for  the  reasons  set  forth  in  the  As- 
signments of  Error  filed  herewith,  and  prays  that 
this  appeal  be  allowed  and  that  citation  be  issued 
as  provided  by  law,  and  that  a  Transcript  of  the 
Record,  proceedings  and  documents  upon  which 
said  decree  was  based,  duly  authenticated  be  sent 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  under  the  rules  of  said  Court  in 
such  cases  made  and  provided. 
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And  your  petitioner  further  prays  that  a  proper 
order  relating  to  the  Bond  on  Appeal  be  made 
herein. 

MAURICE  W.  SEITZ, 
Solicitor  for  Intervener,  Crane  Co. 
(Filed  Feb.  28,  1916.)     [69] 


Order  (Allowing  Appeal). 

Upon  motion  of  Maurice  W.  Seitz,  solicitor  and 
counsel  for  Crane  Co.,  Intervenor,  herein, 

IT  IS  HEREBY  ORDERED  that  an  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  decree  heretofore  filed  and 
entered  herein  be  and  the  same  is  hereby  allowed, 
and  that  a  certified  Transcript  of  the  Record,  exhib- 
its, stipulations  and  proceedings  be  forthwith  trans- 
mitted to  said  United  States,  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

IT  IS  FURTHER  ORDERED  that  the  Bond  on 
Appeal  be  and  it  is  hereby  fixed  at  Five  Hundred 
Dollars. 

Dated  this  28  day  of  Feb.,  A.  D.  1916. 

JEREMIAH  NETERER, 
Judge  of  the  U.  S.  District  Court  for  the  Western 
District,  Southern  Division. 

(Filed  Feb.  28,  1916.)     [70] 


Bond  on  Appeal. 
KNOW   ALL   MEN   BY   THESE   PRESENTS, 
that  we.  Crane  Co.,  as  Principal  and  United  States 
Fidelity    and    Guaranty  Company,  as    Surety,  are 
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held  and  firmly  bound  unto  the  complainant  above- 
named  in  the  sum  of  Five  Hundred  ($500.00)  Dol- 
lars, lawful  money  of  the  United  States  to  be  paid 
to  them  and  their  respective  executors,  administra- 
tors, successors  and  assigns,  to  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  our  suc- 
cessors and  assigns  jointly  and  severally  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  2d  day  of 
March,  A.  D.  1916. 

WHEREAS,  a  decree  was  rendered  on  the  10th 
day  of  February,  1916,  in  the  above-entitled  cause 
against  the  intervenor.  Crane  Co.,  and  in  favor  of 
the  complainant  and  receiver  herein  disallowing  the 
prayer  of  the  petition  of  the  said  Crane  Co.  and 
[71] 

WHEREAS,  said  intervenor.  Crane  Co.,  is  prose- 
cuting an  appeal  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  reverse  said 
judgment  and  decree  of  said  United  States  District 
Court  for  the  Western  District  of  Washington, 
Southern  Division. 

NOW,  THEREFORE,  if  the  above-named  Crane 
Co.,  shall  prosecute  its  said  appeal  to  effect  and  an- 
swer all  costs  if  it  fail  to  make  good  its  plea,  then 
this  obligation  shall  be  void;  otherwise  to  remain 
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in  full  force  and  effect. 

CRANE  CO. 
By  E.  H.  HOBBS, 
Cashier, 
Principal. 
UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY.  [Seal] 
By  DOUGLAS  R.  TATE, 
Its  Attorney  in  Fact, 

Surety. 
Approved  3^7-16. 
JEREMIAH  NETERER, 
Judge. 
(FiledMar.  4,  1916.)     [72] 


Assignments  of  Error. 

Comes  now  Crane  Co.,  intervenor  herein  and  files 
the  following  Assignments  of  Error,  upon  which  it 
will  rely  in  its  prosecution  of  its  appeal  in  the  above- 
entitled  cause  from  the  decree  made  by  this  Honor- 
able Court  on  the  10th  day  of  February,  A.  D.  1916: 

L 

That  the  Court  erred  in  making  the  following 
Finding  in  said  decree:  ''That  there  is  no  equity  in 
the  claim  of  the  intervenor  for  preferential  payment 
over  the  claims  of  the  mortgage  bondholders,  except 
to  the  extent  of  Fifty-six  ($56.03)  and  3/100  Dollars, 
and  that  with  the  exception  aforesaid  the  claim  of 
the  intervenor  is  inferior  to  the  claims  of  the  mort- 
gage bondholders,  and  only  entitled  to  payment  sub- 
sequent thereto."     [73] 
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II. 

That  the  Court  erred  in  adjudging  and  decreeing 
that  the  intervener,  Crane  Co.,  be  allowed  preferen- 
tial payment  over  the  claims  of  the  mortgage  bond- 
holders only  to  the  extent  of  Fifty-six  and  3/100 
($56.03)  Dollars. 

III. 
That  the  Court  erred  in  denying  the  intervener, 
Crane  Co.,  preferential  payment  over  the  claims  of 
the  mortgage  bondholders  except  to  the  extent  of 
Fifty-six  and  3/100  ($56.63)  Dollars. 

IV. 
That  the  Court  erred  in  failing  and  refusing  to 
hold  that  the  intervener.  Crane  Co.,  was  and  is  en- 
titled to  preferential  payment  over  the  claims  of  the 
mortgage  bondholders  to  the  extent  prayed  for  in 
its  amended  petition  of  intervention. 

V. 
That  the  Court  erred  in  refusing  to  hold  and  de- 
cree that  the  intervener,  Crane  Co.,  was  and  is  en- 
titled to  preferential  payment  over  the  claims  of 
the  mortgage  bondholders  to  the  extent  of  the 
amount  prayed  for  in  its  amended  petition  of  in- 
tervention, to  wit.  Eleven  Thousand  One  Hundred 
Forty-six  and  67/100  ($11,146.67)  Dollars. 

VI. 
That  the  Court  erred  in  refusing  to  held  and  de- 
cree the  intervener  herein  entitled  to   the   relief 
prayed  for  in  its  amended  petition  of  intervention,     j 

MAURICE  W.  SEITZ, 
iSolicitor  for  Intervener,  Crane  Co. 
(Filed  Mar.  4,  1916.)     [74]  j 

' 
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Stipulation  (as  to  Original  Exhibits,  etc.). 
IT  IS  HEREBY  STIPULATED  by  and  between 
the  parties  to  the  above-entitled  cause  that  the  or- 
iginal exhibits  (inclusive  of  the  exhibits  attached 
to  the  stipulations)  shall  be  transmitted  with  the 
records  in  the  above-entitled  cause  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  that  the  original  exhibits  need  not  be 
printed. 

IT  IS  FURTHER  STIPULATED  AND 
AGrREED  in  addition  to  the  receiver's  reports  at- 
tached to  the  original  stipulation  as  exhibits,  that 
at  the  close  of  the  said  receivership,  and  at  the  time 
of  the  hearing  of  the  above  case  in  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, Southern  Division,  the  receiver  had  in  his 
possession  the  sum  of  $23,091.44,  representing  net 
earnings  from  said  receivership.  No  interest  was 
paid  during  the  receivership  upon  the  so-called  first 
and  consolidated  mortgage,  amounting  to  $1,569,000, 
or  the  second  mortgage,  amounting  to  $400,000. 

RANDOLPH  W.  CHILDS, 

HAYDEN  LANGHORNE  &  METZGER, 

MAURICE  W.  SEITZ, 

Attorney  for  Intervenor,  Crane  Co. 
(Filed  Mar.  11,  1916.)      [75] 
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[Certificate    of    Clerk,    U.    S.    District   Court    to 

Transcript  of  Record.] 

CLERK'S  CERTIFICATE. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  and  return  the  foregoing 
and  attached  to  be  a  full,  true  and  correct  transcript 
of  the  papers  and  proceedings  in  the  case  of  Fidelity 
Trust  Company,  Trustee,  vs.  Washington-Oregon 
Corporation,  et  al.,  Crane  Co.,  Intervenor,  No.  15-E. 
lately  pending  in  this  Court,  pursuant  to  the  stipula- 
tion of  counsel  filed  herein,  as  the  originals  thereof 
appear  on  file  in  this  Court  at  Tacoma,  in  the  District 
aforesaid. 

I  further  certify  that  I  have  attached  hereto  the 
original  Citation  issued  in  the  said  cause,  and  that 
pursuant  to  stipulation  herein  filed,  I  am  transmit- 
ting under  separate  cover  and  certificate  the  original 
exhibits  introduced  in  said  matter. 

I  further  certify  that  the  following  is  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees 
and  charges  incurred  and  paid  into  my  office  by  and 
on  behalf  of  the  appellant  herein,  for  making  the 
record,  certificate  and  return  to  the  United  States 
Circuit  Court  of  Appeals,  to  wit : 

Clerk's  fees  (Sec.  828  R.  S.  U.  S.)  for 
making,  record,  certificate  and 
return,  182  folios  Q)  15^  ea $27.30 
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Clerk's   certificate   to   transcript,   2 

folios  and  seal 50 

Clerk's    certificate    to    exhibits,    2 

folios  and  seal 50 

[76] 

ATTEST  MY  OFFICIAL  SIGNATURE  AND 
THE  SEAL  OF  THIS  COURT  this  25th  day  of 
March,  A.  D.,  1916. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  E.  W.  Ellington, 
Deputy  Clerk.     [77] 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit. 

CRANE  CO.,  a  Corporation, 

Appellant, 

vs. 

FIDELITY  TRUST  COMPANY,  Trustee,  a  Cor- 
poration, and  WASHINGTON-OREGON 
CORPORATION,  INDEPENDENT  ELEC- 
TRIC    COMPANY,     a     Corporation,     and 

WILLIS  D.  HOAG, 

Appellees. 

Citation  [on  Appeal]. 

The  United  States  of  America, 

Western  District  of  Washington, — ss. 

To  Fidelity  Trust  Company,  Trustee,  Washington- 
Oregon  Corporation,  Independent  Electric  Com- 
pany, a  Corporation,  and  Willis  D.  Hoag,  Ap- 
pellees, Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
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appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  holden 
at  the  city  of  San  Francisco,  California,  on  the  25th 
day  of  April,  1916,  next,  pursuant  to  an  appeal  al- 
lowed and  filed  in  the  clerk's  office  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Southern  Division,  wherein  Crane  Co., 
a  corporation,  is  appellant,  smd  you  are  the  ap- 
pellees, to  show  cause,  if  any  there  be,  why  the  de- 
cree rendered  against  said  appellant,  as  in  said 
appeal  mentioned,  should  not  be  corrected  and  why 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

Witness  the  Honorable  EDWARD  DOUGLASS 
WHITE,  Chief  Justice  of  the  United  States  of 
America,  this  25th  day  of  March,  A.  D.  1916,  and  of 
the  Independence  of  the  United  States  of  America, 
the  one  hundred  and  fortieth. 

[Seal]  JEREMIAH  NETERER, 

United  States  District  Judge  for  the  Western  Dis- 
trict of  Washington. 
Service  of  the  within  Citation  by  receipt  of  copy 
thereof  acknowledged  this  25th  day  of  March,  A.  D. 
1916. 

RANDOLPH  W.  CHILDS, 
MAURICE  A.  LANOHORNE, 
F.  D.  METZGER, 

Solicitors  for  Appellees. 

[Endorsed] :  No. .  In  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Judicial  Cir- 
cuit.    Crane  Co.,  a  Corporation,  Appellant,  vs.  Fidel- 
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ity  Trust  Company,  Trustee,  etc.  et  al.,  Appellees. 


Citation. 


[Endorsed]:  No.  2768.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Crane  Com- 
pany, a  Corporation,  Appellant,  vs.  Fidelity  Trust 
Company,  Trustee,  a  Corporation,  and  Washington- 
Oregon  Corporation,  Independent  Electric  Com- 
pany, a  Corporation,  and  Willis  D.  Hoag  Appellees. 
Transcript  of  Record.  Upon  Appeal  from  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Southern  Division. 
Filed  March  28,  1916. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certi&ed  record  are 
printed  literally  in  italic;  and,  likewise,  cancelled  matter  appearing  in 
the  original  certi&ed  record  is  printed  and  cancelled  herein  accord- 
ingly. When  possible,  an  omission  from  the  text  is  indicated  by 
priniang  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.  Title  heads  inserted  by  the  Clerk  are  enclosed  within 
brackets.] 
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Exhibit  ''D." 
EELEASED  PROPERTY  IN  COUNTY  OF  COW- 
LITZ, STATE  OF  WASHINGTON. 

That  certain  tract  of  land  situated  in  said  county 
of  Cowlitz  described  as  follows:  Beginning  at  a  point 
27.13  chains  west  and  10  chains  south  of  the  north- 
east comer  of  section  26,  township  8  north  of  range 
2  West  of  Willamette  Meridian  on  the  west  side  of 
that  county  road  known  as  the  Silver  Lake  Road 
running  thence  in  a  northeasterly  direction  with  the 
angling  line  of  said  road  a  distance  of  209.4  feet; 
thence  west  a  distance  of  209.4  feet;  thence  in  a 
southwesterly  direction  and  paralleling  the  angling 
lines  of  said  county  road  a  distance  of  209.4  feet; 
thence  east  a  distance  of  209.4  feet  to  the  place  of 
beginning,  said  tract  of  land  being  situated  in  said 
section  26;  also  that  certain  reservoir  situated  on 
the  tract  of  land  above  described. 

That  certain  tract  of  land  described  as  follows: 
Beginning  at  a  point  60.6  feet  w^est  of  the  intersec- 
tion of  the  north  line  of  the  Peter  W.  Crawford 
donation  land  claim  in  Township  8  North  of  Range 
2  West  of  the  Willamette  Meridian  with  the  west 
line  of  the  right  of  way  of  the  Northern  Pacific  Rail- 
way and  running  thence  south  15°  east  30  feet  to  a 
point  which  is  the  initial  point  of  the  land  now  being 
described;  thence  from  said  initial  point  south  15° 
east  150  feet;  thence  west  40  feet;  thence  north  15° 
west  150  feet ;  thence  east  40  feet  to  the  initial  point, 
together  with  any  and  all  buildings,  machinery  or 
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pumping  plant  on  September  25,  1913,  situated 
thereon,  or  connected  therewith,  or  a  part  thereof. 

Any  and  all  mains,  pipe-lines  of  every  character, 
nature  and  description  which  were  on  September  25, 
1913,  owned  or  in  the  use,  possession  and  enjoyment 
of  said  Washington-Oregon  Corporation  within  the 
corporate  limits  of  the  city  or  town  of  Kelso  for  the 
purpose  of  conveying  or  distributing  water,  includ- 
ing any  and  all  pumping  stations,  pumps,  machinery, 
connections,  supplies  and  material  used  in  connec- 
tion therewith,  for  what  was  then  known  as  the 
water  system  of  said  Washington-Oregon  Corpora- 
tion for  the  said  city  or  town  of  Kelso. 

It  being  the  purpose  and  intent  of  the  three  pre- 
ceding paragraphs  hereof  to  describe  any  and  all  of 
the  lands  and  any  and  all  of  the  pumping  stations, 
machinery,  pipes,  pipe-lines  and  the  entire  water 
distributing  system  of  said  Washington-Oregon  Cor- 
poration existing  on  September  25, 1913,  for  the  said 
city  or  town  of  Kelso,  or  then  used  in  connection 
therewith,  or  then  belonging  thereto,  or  then  a  part 
thereof. 

Any  and  all  of  those  certain  rights  and  privileges 
which  were  reserved  to  the  said  Washington-Oregon 
Corporation  for  a  period  of  thirty-five  years  from 
the  23d  day  of  October,  1911,  in  that  certain  war- 
ranty deed  executed  by  said  Washington-Oregon 
Corporation  to  John  L.  Harris,  F.  L.  Stewart,  H.  E. 
McKenney,  J.  H.  Swager,  J.  S.  Robb,  C.  A.  Taylor 
and  J.  M.  Ayres,  recorded  in  Volume  54  of  Deeds  of 
said  Cowlitz  County  at  page  135,  in  and  by  which 
said  Washington-Oregon  Corporation  reserved  the 
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right  to  lay,  repair,  replace  and  maintain  and  oper- 
ate a  pipe-line  and  pipe-lines,  intake  and  intakes, 
steam  and  electric  pumps  and  filters  for  the  trans- 
mission of  water  for  any  purpose  on,  over  and  across 
that  portion  of  the  tract  of  land  conveyed  by  said 
deed  which  was  then  in  use  for  said  purpose,  to- 
gether with  the  right  to  house  said  lines,  intakes, 
pumps,  and  filters,  also  the  right  of  ingress  and 
egress  for  the  purpose  of  maintenance  and  repair, 
and  any  and  all  reservations  in  such  deed  contained. 

All  those  rights,  privileges  and  franchises  granted 
by  and  described  in  that  certain  ordinance  of  the 
City  of  Kelso,  officially  known  as  Ordinance  Num- 
ber 122,  and  entitled  "An  Ordinance  granting  to 
Washington-Oregon  Corporation  its  successors  and 
assigns,  the  right,  privilege  and  franchise  of  supply- 
ing with  water  the  City  of  Kelso  and  the  people 
therein,  and  permission  to  lay,  maintain  and  use 
water  mains,  pipes  and  appurtenant,  fixtures,  in, 
under,  through  and  across  the  public  streets  and 
ways  of  the  City  of  Kelso;  fixing  restrictions  thereon, 
prescribing  the  duties  and  power  of  the  grantee; 
fixing  the  term  and  terms  and  conditions  thereof; 
providing  for  forfeiture  and  prescribing  the  method 
of  declaring  and  exercising  the  same."  Passed  by 
the  council  of  said  city  on  April  7,  1911,  and  ap- 
proved by  the  mayor  thereof. 

Also  all  rights  of  way  or  easements  possessed  by 
Washington-Oregon  Corporation  on  September  25, 
1913,  for  the  main  pipe-line  or  any  pipe-line  or  lines, 
or  any  distributing  lines  therefrom. 
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A  tract  of  land  beginning  at  a  point  fifteen  feet 
south  of  the  northwest  comer  of  the  Peter  W.  Craw- 
ford donation  land  claim,  so  called,  in  township  eight 
north,  range  two  west  of  the  Willamette  Meridian, 
running  thence  east  parallel  to  and  fifteen  feet  south 
of  the  north  boundary  of  said  donation  land  claim  a 
distance  of  two  hundred  nine  feet  to  the  westerly 
boundary  of  the  right  of  w^ay  of  Northern  Pacific 
Railway  Company;  thence  along  said  westerly 
boundary  of  said  right  of  way  in  a  southerly  direc- 
tion to  the  intersection  of  the  line  now^  being  de- 
scribed with  what  would  be  the  center  line  of  Cow- 
litz Avenue  in  the  City  of  Kelso  in  said  County  of 
Cowlitz  if  said  center  line  were  projected  or  extended 
thence  north  seventy-six  degrees  west  a  distance 
of  94  feet;  to  the  meander  line  of  the  Cowlitz  River; 
thence  along  said  meander  line  north  6°  east  a  dis- 
tance of  338  feet;  thence  north  24°  east  a  distance  of 
442  feet;  thence  north  a  distance  of  594  feet;  thence 
north  1°  west  300  feet  to  the  place  of  beginning  and 
containing  2.33  acres,  more  or  less. 

All  buildings  situated  on  the  tract  of  land  de- 
scribed in  the  next  preceding  paragraph  hereof  to- 
gether with  all  property  therein  contained  owned 
by  Washington-Oregon  Corporation  on  October  23, 
1911,  excepting,  however,  a  building  constructed  of 
galvanized  iron  erected  by  Washington-Oregon  Cor- 
poration, and  then  used  for  the  purpose  of  housing 
a  filter  and  machinery  therein  installed  by  Washing- 
ton-Oregon Corporation  and  excepting  also  the 
entire  contents  of  said  building. 
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The  two  preceding  paragraphs  being  subject  to 
the  reservations,  exceptions,  conditions  and  cove- 
nants set  forth  in  a  certain  deed  from  Washington- 
Oregon  Corporation  to  John  L.  Harris,  F.  L.  Stew- 
art, H.  E.  McKenney,  J.  H.  Swager,  J.  S.  Robb, 
C.  A.  Taylor  and  J.  M.  Ayres,  dated  October  23, 
1911,  and  recorded  in  the  Record  of  Conveyances  of 
said  County  of  Cowlitz  in  Volume  54  of  Deeds,  at 
page  135. 

RELEASED     PROPERTY     IN     COUNTY     OF 
LEWIS,  STATE  OF  WASHINGTON. 

All  that  property  which  was  conveyed  by  Lewis 
County  Water  Company  to  Twin  City  Light  and 
Traction  Company,  by  deed  dated  May  2,  1911,  and 
recorded  in  Book  112  of  Deeds  at  page  123 'of  the 
Records  of  Lewis  County,  Washington,  and  there- 
after conveyed  by  Twin  City  Light  and  Traction 
Company  by  deed  dated  May  5th,  1911,  and  recorded 
in  Book  110  of  Deeds  at  page  574,  of  the  Records  of 
Lewis  County,  Washington,  including  the  following 
described  property: 

Lot  1,  in  Block  23  of  Chehalis  Land  and  Timber 
Company's  Second  Addition  to  Chehalis,  as  shown 
by  the  plat  thereof  and  recorded  in  the  office  of  the 
County  Auditor  of  said  Coimty  of  Lewis : 

Lot  6  in  Block  24  of  Chehalis  Land  and  Timber 
Company's  Second  Addition  to  Chehalis,  as  shown 
by  the  recorded  plat  thereof  in  the  office  of  the 
County  Auditor  of  said  County  of  Lewis : 

The  east  fractional  part  of  Lot  7  in  Block  24  of 
Chehalis  Land  and  Timber  Company 's  Second  Addi- 
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tion  to  Ohehalis,  as  shown  by  the  recorded  plat 
thereof  in  the  office  of  the  County  Auditor  of  said 
County  of  Lewis,  which  part  of  particularly  de- 
scribed as  follows,  to  wit:  Beginning  at  a  point 
where  the  northeast  line  of  Lot  5  in  Block  24  of  said 
addition  intersects  the  southeast  line  of  said  lot  7, 
running  thence  northeast  across  said  lot  7,  continu- 
ing on  a  line  with  the  east  line  of  said  lot  5,  to  the 
northeast  line  of  said  Lot  7 ;  running  thence  easterly 
on  the  northeast  line  of  said  Lot  7  to  the  east  line  of 
said  Lot  7,  running  thence  southerly  to  the  place  of 
beginning. 

Lot  3  in  Block  17  of  Chehalis  Land  and  Timber 
Company's  Second  Addition  to  Chehalis,  according 
to  the  recorded  plat  thereof  in  the  office  of  the 
County  Auditor  of  said  County  of  Lewis. 

Lot  4  in  Block  17  of  Chehalis  Land  and  Timber 
Company's  Second  Addition  to  Chehalis,  according 
to  the  recorded  plat  thereof  in  the  office  of  the 
County  Auditor  of  said  County  of  Lewis . 

Lot  1  in  Block  20  of  Chehalis  Land  and  Timber 
Company's  Second  Addition  to  Chehalis,  according 
to  the  recorded  plat  thereof  in  the  office  of  the 
County  Auditor  of  said  County  of  Lewis. 

Lot  5  of  Block  25,  of  Chehalis  Land  and  Timber 
Company's  Second  Addition  to  Chehalis,  according 
to  the  recorded  plat  thereof  in  the  office  of  the 
County  Auditor  of  said  County  of  Lewis. 

That  portion  of  Lot  7  in  Block  24  of  Chehalis 
Land  and  Timber  Company's  Second  Addition  to 
Chehalis,  according  to  the  recorded  plat  thereof  in 
the  office  of  the  County  Auditor  of  said  County  of 


Fidelity  Trust  Company  et  al.  7 

Lewis,  which  part  is  particularly  described  as  fol- 
lows, to  wit : 

Commencing  at  the  northeast  corner  of  Lot  5  in 
said  Block  24  where  the  same  intersects  the  south 
line  of  said  Lot  7  running  thence  westerly  on  the 
south  line  of  lot  7  a  distance  of  50  feet,  running 
thence  northerly  along  a  line  which  would  be  a  pro- 
longation of  a  line  between  lots  4  and  5  in  said  block 
24,  a  distance  of  100  feet,  to  the  north  line  of  said 
lot  7;  running  thence  easterly  on  the  north  line  of 
said  lot  7  a  distance  of  50  feet,  running  thence  south- 
erly a  distance  of  100'  feet  to  the  point  of  beginning; 

A  part  of  Lot  8  in  Block  24  of  Chehalis  Land  and 
Timber  Company's  Second  Addition  to  Chehalis, 
according  to  the  recorded  plat  thereof  in  the  office  of 
the  County  Auditor  of  said  County  of  Lewis,  which 
part  is  particularly  described  as  follows,  to  wit:  Be- 
ginning at  a  point  on  the  northeast  line  of  Chehalis 
Land  and  Timber  Company's  Second  Addition  to 
Chehalis  w^iere  that  line  intersects  the  south  line  of 
said  lot  8,  running  thence  northwesterly  along  said 
boundary  line  of  said  addition  a  distance  of  123.6 
feet,  running  thence  at  right  angles  with  said  bound- 
ary line  a  distance  of  122.3  feet  to  a  point  on  the 
south  boundary  line  of  said  lot  8,  where  said  bound- 
ary line  is  intersected  by  a  prolongation  northerly 
of  the  west  line  of  lot  5,  in  said  block  24,  running 
thence  easterly  along  said  lot  8  to  the  point  of  begin- 
ning, containing  seventeen  hundredths  of  an  acre, 
more  or  less; 

That  part  of  the  northeast  quarter  of  the  south- 
west quarter  of  section  5  in  township  13  north  of 
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range  2  west  of  Willamette  Meridian,  which  part  is 
particularly  described  as  follows,  to  wit :  Beginning 
at  a  point  on  the  quarter  section  line  running  north 
and  south  in  section  5,  in  township  IS  north  of  range 
2  west  of  the  Willamette  Meridian,  which  point  is 
570  feet  south  of  the  center  of  said  section  5,  running 
thence  north  on  said  quarter  section  line  a  distance 
of  570  feet  to  the  center  of  said  section  5,  running 
thence  west  along  the  quarter  section  line  which  runs 
east  and  west,  a  distance  of  520  feet,  running  thence 
south  a  distance  of  526  feet  to  the  center  of  the 
Newaukum  River,  running  thence  following  along 
the  center  of  said  river  upstream  to  a  point  81.2  feet 
west  of  the  place  of  beginning,  running  thence  east  a 
distance  of  81.2  feet  to  the  place  of  beginning  con- 
taining 5  acres,  more  or  less. 

Certain  rights  of  way  for  the  maintenance  of  a. 
water  pipe-line  more  fully  described  in  the  following 
deeds:  A  certain  deed  from  S.  A.  Phillips  and  wife 
to  Chehalis  Water  Company,  dated  May  10,  1893, 
and  recorded  in  the  records  of  the  County  Auditor 
of  said  County  of  Lewis  in  Book  39,  of  deeds,  at  page  | 
262;  a  certain  deed  from  J.  B.  Rice  and  wife  to 
Chehalis  Water  Company,  dated  May  10,  1893,  and 
recorded  in  the  records  of  the  County  Auditor  of 
said  County  of  Lewis  in  Book  39  of  Deeds,  at  page 
258;  a  certain  deed  from  the  State  of  Washington, 
by  the  Trustees  of  the  Washington  State  Reform 
School,  dated  May  10,  1893,  and  recorded  in  the  rec- 
ords of  the  County  Auditor  of  said  County  of  Lewis 
in  Book  39  of  Deeds,  at  page  259;  a  certain  contract 
between  E.  A.  Frost  and  Chehalis  Water  Company, 
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dated  March  17,  1905,  and  recorded  in  the  records 
of  the  County  Auditor  of  said  County  of  Lewis  in 
Book  80  of  Deeds,  at  page  129. 

Exhibit  *'E." 

PROPERTY  ACQUIRED  BY  CITY  OF 

CENTRALIA. 

FIRST:  Lots  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13, 
14,  15,  16,  and  17,  in  block  forty-one  in  second  Rail- 
road Addition  to  the  City  of  Centralia. 

SECOND :  Lots  1,  2,  3,  and  4  in  Block  42  of  said 
second  Railroad  Addition  to  the  City  of  Centralia. 

THIRD :  (a)  Block  4  in  Pleasant  View  Addition 
to  the  City  of  Centralia;  (b)  Block  5  in  Pleasant 
View  Addition  to  the  City  of  Centralia;  (c)  A  tract 
of  land  sometimes  known  as  Tax  lot  number  18,  con- 
taining 114  acres  more  or  less,  and  particularly  de- 
scribed as  follows:  Beginning  at  a  point  four  hun- 
dred feet  east  of  the  southwest  corner  of  the  south- 
east quarter  of  the  northwest  quarter  of  Section  9, 
in  Township  14  north,  range  2  West  of  the 
.Willamette  Meridian ;  running  thence  east  150  feet ; 
thence  north  375  feet;  thence  west  150  feet;  thence 
south  375  feet  to  the  place  of  beginning. 

(d)  A  tract  of  land  formerly  a  portion  of  Locust 
Street,  so  called  in  said  Pleasant  View  Addition  to 
the  City  of  Centralia  bounded  on  the  north  by  the 
south  line  of  the  tract  of  land  described  in  the  last 
foregoing  subdivision  (b)  hereof,  on  the  east  by  the 
west  line  of  the  tract  of  land  described  in  the  last 
foregoing  subdivision  (c)  hereof,  on  the  south  by 
the  north  line  of  the  tract  of  land  described  in  the 
last  foregoing  subdivision   (2)   hereof,  and  on  the 
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west  by  a  line  formed  by  connecting  the  southwest 
corner  of  the  tract  of  land  described  in  said  sub- 
division (b)  with  the  northwest  corner  of  the  tract 
of  land  described  in  said  subdivision  (a). 

FOURTH:  Twelve  and  one-half  miles  more  or 
less,  of  pipes,  mains,  service  pipes  and  connections, 
constituting  a  system  for  the  distribution  and  trans- 
mission of  water  located  within  the  corporate  limits 
of  said  City  of  Centralia  as  the  same  were  on  June 
3,  1913,  established  whether  in  public  ways  or  else- 
where, together  with  such  ;rights  as  Washington- 
Oregon  Corporation  then  had  to  repair,  replace, 
maintain  and  operate  said  pipes,  mains  service  pipes 
and  connections  upon  or  in  the  ground  where  they 
then  were. 

FIFTH:  The  following  structures  and  buildings 
situated,  owned  or  used  by  Washington-Oregon  Cor- 
poration on  the  tract  of  land  described  in  paragraph 
second  hereof. 

(a)  A  wooden  building  used  for  and  known  as 
a  power-house  together  with  the  mechanical  water 
filter  boiler,  two  steam  pumps  and  all  other  property 
therein  contained. 

(b)  Two  certain  open  wells  of  water. 

(c)  Ten  certain  driven  wells  of  water,  more  or 
less. 

SIXTH:  Twenty  so-called  driven  wells  of  water 
more  or  less  located  on  the  tract  of  land  described 
in  paragraph  first  hereof, 

SEVENTH:  The  following  structures  then  sit- 
uated, owned  or  used  by  the  Washington-Oregon 
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Corporation  on  the  lands  described  in  paragraph 
third  hereof,  that  is  to  say : 

(a)  A  certain  cylindrical  reservoir  for  the  stor- 
age of  water  constructed  of  brick  and  lined  with 
concrete,  of  the  diameter  of  about  55  feet  situated  in 
part  on  the  tract  of  land  described  in  subdivision  (b) 
of  paragraph  third  hereof  in  part  on  the  tract  of 
land  described  in  subdivision  (c)  of  said  paragraph 
third  and  in  part  on  the  tract  of  land  described  in 
subdivision  (d)  of  said  paragraph  third. 

(b)  A  certain  other  cylindrical  reservoir  for  the 
storage  of  water  constructed  or  reinforced  concrete 
of  the  diameter  of  about  73  feet,  situated  in  part  on 
the  tract  of  land  described  in  subdivision  (a)  of 
paragraph  third  hereof,  in  part  on  the  tract  of  land 
described  in  subdivision  (c)  of  said  paragraph  third 
and  in  part  on  the  tract  of  land  described  in  sub- 
division (d)  of  said  paragraph  third. 

EIGHTH:  The  right  to  divert,  appropriate  and 
use  for  any  purpose  all  water  on  any  one  or  all  of 
the  tracts  of  land  described  in  paragraphs  first,  sec- 
ond and  third  hereof. 

NINTH :  Such  right  as  Washington-Oregon  Cor- 
poration had  on  June  3,  1913,  to  divert,  appropriate 
and  use  for  any  purpose  all  or  any  part  of  the  waters 
of  the  Skookumchuck  River  in  said  County  of 
Lewis. 

TENTH:  All  other  lands,  rights  of  way,  roads, 
water  rights,  and  water  locations  and  appropria- 
tions, water  ditches,  flumes,  reservoirs,  pipe-lines, 
water-mains,  service  pipes,  conduits  and  all  other 
rights,  and  the  means  for  appropriating,  conveying, 
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storing  or  distributing  water,  any  and  all  pumping 
-stations  and  any  and  all  other  structures,  buildings, 
and  erections,  all  machinery,  engines,  boilers,  cables, 
pipes,  joints,  connections,  taps,  valves,  tools,  imple- 
.ments  and  appliances  of  every  description  and  any 
:  ^nd  all  rights,  privileges,  franchises  and  immunities 
of  every  kind  and  description  owned  or  used  on  June 
3,  1913,  by  Washington-Oregon  Corporation  in  con- 
nection with  or  in  the  operation  of  what  is  known  as 
its  water  system  in  and  of  the  City  of  Centralia  in 
and  of  the  County  of  Lewis,  State  of  Washington. 

It  being  the  purpose  and  intent  to  describe  the 
entire  water  system  and  plant  of  Washington- 
Oregon  Corporation  in  and  of  the  City  of  Centralia 
as  the  same  was  on  June  3d,  1913,  operated  and  in 
use  and  as  the  same  was  purchased  by  Washington- 
Oregon  Corporation  from  Centralia  Water  Supply 
Company,  a  corporation,  and  conveyed  by  deed 
dated  June  1,  1911,  and  recorded  August  23,  1911,  in 
Volume  114  of  Deeds  in  the  office  of  the  Auditor  of 
Lewis  County,  Washington,  at  pages  93  et  seq.  there- 
of, together  with  any  and  all  betterments,  exten- 
sions and  improvements  thereafter  made  on  or  to 
such  system  up  to  June  3,  1913. 

All  of  those  rights,  privileges,  and  franchises 
granted  by  and  described  in  that  certain  ordinance 
of  the  City  of  Centralia  officially  known  as 
Ordinance  No.  136,  entitled  "An  Ordinance  Granting 
to  the  Centralia  Water  Supply  Company,  its  suc- 
cessors and  assigns,"  etc.,  passed  by  the  Council  of 
said  city  on  September  11,  1906,  approved  by  the 
Mayor  thereof  on  the  same  day  and  recorded  in  Book 
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3  of  Ordinances  at  page  1. 

Subject,  however,  to  the  covenatso  conditions, 
reservations  and  exceptions  set  forth  in  a  certain 
deed  from  Washington-Oregon  Corporation  to  the 
City  of  Centralia  dated  June  3,  1913,  and  recorded 
in  the  Records  of  Conveyances  of  said  County  of 
Lewis  on  Block  123  of  Deeds  at  page  104,  ' 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington. 

IN  EQiUITY.— No.  15-E. 

FIDELITY  TRUST  COMPANY,  Trustee,  Com- 
plainant, 

vs. 

WASHING  TON-OREGON  CORPORATION, 
INDEPENDENT  ELECTRIC  COMPANY 
and  WILLIS  D.  HO  AG,  Defendants. 

BILL  OF  COMPLAINT. 

To  the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Western  District  of 
Washington,  Sitting  in  Equity : 
Fidelity  Trust  Company,  Trustee  under  the  mort- 
gage hereinafter  referred  to,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Pennsylvania,  brings  this,  its  Bill  of 
Complaint,    against    Washington-Oregon    Corpora- 
tion, a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Washington, 
and  thereupon  your  orator  complains  and  says: — 
First. — That  on  and  prior  to  the  first  day  of  April, 
1911,  the  defendant,  Washington-Oregon  Corpora- 
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tion,  was  and  still  is  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Washing- 
ton, and  a  resident  and  citizen  of  the  State  of  Wash- 
ington, and  an  inhabitant  of  the  Western  District  of 
Washington,  within  the  meaning  of  the  laws  deter- 
mining the  jurisdiction  of  this  Honorable  Court, 
and  that  Washington-Oregon  Corporation  then  was 
and  still  is  authorized  to  construct,  own,  maintain 
and  operate  the  property  and  premises  hereinafter 
mentioned,  and  to  make,  execute  and  deliver  the 
mortgage  herein  sought  to  be  foreclosed,  and  to 
make,  deliver  and  issue  the  bonds  therein  referred  to. 

Second. — That  your  orator.  Fidelity  Trust  Com- 
pany, at  all  times  hereinafter  mentioned  was,  and 
still  is,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Penn- 
sylvania, and  that  it  is  a  resident  and  citizen  of  the 
State  of  Pennsylvania,  and  an  inhabitant  of  the 
Eastern  District  thereof  mthin  the  meaning  of  the 
laws  determining  the  jurisdiction  of  this  Honorable 
Court,  and  that  at  all  times  hereinafter  mentioned, 
it  was,  and  now  is,  duly  authorized  and  empowered 
under  the  teims  of  its  charter,  to  take  and  hold  in 
trust  the  property  transferred  and  conveyed  to  it  in 
trust  as  hereinafter  stated,  and  to  execute  and  per- 
form the  trust  upon  it  imposed  under  and  by  virtue 
of  the  mortgage  or  deed  of  trust  hereinafter  de- 
scribed. 

Third. — That  Independent  Electric  Company  at 
all  times  hereinafter  mentioned  was,  and  still  is,  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Washington, 
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and  at  all  such  times  was,  and  still  is,  a  resident  and 
citizen  of  the  State  of  Washington. 

Fourth. — That  Willis  D.  Hoag  at  all  times  herein- 
after mentioned  was,  and  still  is,  a  resident  and  citi- 
zen of  the  State  of  Washington. 

Fifth. — That  heretofore  and  prior  to  the  nine- 
teenth day  of  May,  1911,  the  defendant,  Washing- 
ton-Oregon Corporation,  in  the  exercise  of  its 
powers  under  the  laws  of  the  State  of  Washington 
and  Oregon,  and  in  accordance  with  resolutions  duly 
passed  by  its  board  of  trustees  and  by  its  stockhold- 
ers at  respective  meetings  thereof  duly  called  and 
held,  which  said  resolutions  of  its  stockholders  were 
duly  concurred  in  by  the  vote  in  person  or  by  proxy 
of  holders  of  more  than  two-thirds  of  the  par  value 
of  the  issued  capital  stock  of  Washington-Oregon 
Corporation,  duly  authorized  the  execution  and  de- 
livery by  the  proper  officers  of  Washington-Oregon 
Corporation  of  negotiable  bonds  in  the  amount  of 
$5,000,000  par  value,  dated  the  first  day  of  April, 
1911,  and  payable  at  the  office  of  your  orator,  as 
trustee,  in  the  city  of  Philadelphia,  State  of  Penn- 
sylvania, on  the  first  day  of  April,  1936,  in  gold  coin 
of  the  United  States  of  America,  of  or  equivalent  to 
the  present  standard  of  weight  and  fineness,  or  at  the 
option  of  the  Company  on  any  semi-annual  interest 
day  before  maturity  by  pajTuent  of  the  principal 
sum  due  thereon,  with  five  per  centum  thereof  addi- 
tional and  accrued  interest ;  said  bonds  to  bear  inter- 
est at  the  rate  of  six  per  centum  per  annum,  payable 
in  like  gold  coin  or  its  equivalent  semi-annually  on 
the  first  days  of  April  and  October  of  each  year  at 
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the  office  of  your  orator,  and  without  deduction  from 
either  principal  or  interest  of  any  tax  which  might 
by  any  future  or  then  existing  laws  of  the  United 
States,  or  of  the  State  of  Washington,  be  imposed 
thereon ;  said  bonds  to  be  for  such  denomination  or 
par  value,  and  in  such  form  consistent  with  the 
terms  of  the  mortgage  or  deed  of  trust  hereinafter 
referred  to,  as  at  the  time  of  the  issue  thereof  the 
board  of  trustees  of  the  Washington-Oregon  Corpo- 
ration should  prescribe ;  the  $1,500,000  of  said  bonds 
which,  as  therein  provided,  should  be  issued  forth- 
with, to  be  coupon  bonds  of  the  denomination  of 
$1000  numbered  consecutively  from  one  upwards, 
and  coupon  bonds  of  the  denomination  of  $500  num- 
bered from  A-1  upw^ards ;  said  bonds  aggregating 
$1,500,000  to  be  certified  by  your  orator,  as  trustee, 
and  by  it  delivered  to  or  upon  the  order  in  writing 
of  the  president,  vice-president  or  treasurer  of 
Washing-ton-Oregon  Corporation,  or  such  other  per- 
sons as  the  board  of  trustees  might  direct,  upon  the 
execution,  delivery  and  recording  of  the  mortgage 
or  deed  of  trust  hereinafter  referred  to;  the  bal- 
ance of  said  bonds,  aggregating  $3,500,00  par  value, 
to  be  retained  by  Washington-Oregon  Corporation 
and  when,  and  from  time  to  time,  and  in  such 
amounts  as  should  be  required  for  the  purpose  of 
redeeming  the  outstanding  bonded  indebtedness  on 
the  property  of  Washington-Oregon  Corporation 
and  in  order  to  provide  for  construction,  equipment, 
betterments,  improvements  and  additions  to  the  plant 
and  property  of  the  Washington-Oregon  Corpora- 
tion then  owned  or  thereafter  to  be  acquired,  when 
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made  and  to  be  made,  and  for  the  acquisition  of  any 
property  real  or  personal,  or  franchises,  which 
Washington-Oregon  Corporation  was  legally  au- 
thorized and  empowered  to  own,  lease  and  operate 
for  any  of  said  purposes,  and  for  other  corporate 
purposes,  the  said  $3,500,000  par  value  of  bonds  were 
to  be  delivered  to  your  orator  and  by  your  orator 
certified  and  delivered  to  Washington-Oregon  Cor- 
poration, upon  resolution  of  the  board  of  trustees  of 
said  Washington-Oregon  Corporation,  subject  to 
the  limitations  in  said  mortgage  contained. 

Sixth. — That  on  or  about  the  nineteenth  day  of 
May,  1911,  being  thereunto  duly  authorized  by  the 
laws  of  the  State  of  Washington  and  Oregon,  and 
by  resolutions  duly  passed  by  the  board  of  trustees 
and  by  the  stockholders  of  Washington-Oregon  Cor- 
poration at  respective  meetings  thereof  duly  called 
and  held,  which  said  resolutions  of  its  stockholders 
were  duly  concurred  in  by  the  vote  in  person  or  by 
proxy  of  holders  of  more  than  two-thirds  of  the  par 
value  of  the  issued  capital  stock  of  Washington- 
Oregon  Corporation,  the  defendant,  Washington- 
Oregon  Corporation,  duly  made,  executed  and  deliv- 
ered to  your  orator  as  trustee,  its  said  mortgage  or 
deed  of  trust  dated  the  first  day  of  April,  1914, 
wherein  and  whereby,  in  order  to  secure  the  payment 
of  the  principal  and  interest  of  all  such  bonds  at  any 
time  issued  and  outstanding  and  to  secure  the  per- 
formance and  observance  of  all  the  covenants  and 
conditions  in  said  mortgage  contained,  it  granted, 
bargained,  sold,  released,  conveyed,  assigned,  trans- 
ferred, and  set  over  unto  your  orator  as  trustee,  its 
successors  and  assigns  forever,  all  the  property  de- 
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scribed  in  the  paragraphs  of  said  mortgage  num- 
bered "First"  to  "One  hundred  and  twenty-fourth" 
inclusive,  together  with  all  its  property,  real  or  per- 
sonal, rights,  privileges  and  franchises  of  every  kind 
and  nature  whatsoever  and  the  rents,  issues  and  pro- 
fits thereof,  then  owned  or  thereafter  to  be  acquired 
by  it;  to  have  and  to  hold  all  of  the  property  de- 
scribed in  said  mortgage  unto  }■  our  orator,  as  trus- 
tee, and  its  successors  and  assigns  forever,  in  trust, 
to  secure  the  payment  equitably  and  ratabl}^,  with- 
out preference  or  priority  of  one  kind  over  another 
of  said  bonds.  A  true  copy  of  said  mortgage  is  an- 
nexed to  this  Bill  of  Complaint  as  a  part  hereof, 
marked  "Exhibit  A,"  which  your  orator  prays  may 
be  taken  in  all  respects  as  if  fully  set  forth  in  the 
body  of  this  Bill. 

Seventh. — That  said  mortgage  duly  authorized, 
made,  executed  and  delivered  in  all  respects  in  con- 
formity with  law,  and  your  orator  duly  accepted  the 
trust  created  by  and  in  said  mortgage  which  was 
duly  filed  for  record  as  a  real  and  chattel  mortgage 
in  all  the  counties  of  said  States  of  Washington  and 
Oregon  in  which  the  property  pledged  by  mortgage 
was  situated,  to  wit :  In  the  office  of  the  Recorder  of 
Conveyances  in  and  for  the  County  of  Columbia, 
State  of  Oregon  on  the  twenty-sixth  day  of  May, 
1911,  at  9:30  o'clock  in  the  forenoon  thereof,  and 
recorded  in  the  Records  of  Mortgages  of  Real  Prop- 
erty in  Book  R  thereof  at  page  547,  and  indexed  in 
the  general  index  of  mortgages  of  personal  property 
or  chattel  mortgages,  as  well  as  in  the  general  index 
of  mortgages  of  real  property;  in  the  office  of  the 
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Recorder  of  Conveyances  in  and  for  the  County  of 
Washington,  State  of  Oregon,  on  the  twenty-sixth 
day  of  May,  1911,  at  3 :15  o'clock  in  the  afternoon  of 
said  day,  and  recorded  in  the  Eecords  of  Mortgages 
of  Eeal  Property  in  said  office  in  Book  61  thereof  at 
page  500  and  indexed  in  the  general  index  of  mort- 
gages of  personal  property  or  chattel  mortgages  as 
well  as  in  the  general  index  of  mortgages  of  real 
property;  in  the  office  of  the  County  Auditor  of  the 
County  of  Clarke  in  and  for  the  State  of  Washing- 
ton on  the  twenty-sixth  day  of  May,  1911,  at  1:20 
o'clock  in  the  afternoon  of  said  day,  and  recorded  in 
said  office  in  the  Records  of  Mortgages  of  Real  Prop- 
erty in  Book  89  thereof  at  page  302,  and  in  the  Rec- 
ords of  Mortgages  of  Personal  Property  in  Book  Gr 
thereof  at  page  217,  a  duplicate  original  of  said 
mortgage  being  filed  in  a  file  kept  in  said  office  in  ac- 
cordance with  the  provisions  of  Section  8782  of 
Remington  &  Ballinger's  Annotated  Codes  and  Stat- 
utes of  Washington;  in  the  office  of  the  County 
Auditor  in  and  for  the  county  of  Cowlitz  in  the  State 
of  Washington  on  the  twenty-sixth  day  of  May, 
1911,  at  nine  o'clock  in  the  forenoon  of  said  day  and 
recorded  in  the  Records  of  Mortgages  of  Real  Prop- 
erty in  Book  53  thereof  at  page  120,  and  in  the 
Records  of  Mortgages  of  Personal  Property  in  Book 
16  thereof  at  page  410,  a  duplicate  original  of  said 
instrument  being  filed  in  a  file  kept  in  said  office  in 
accordance  with  the  provisions  of  Section  8782  of 
Remington  &  Ballinger's  Annotated  Codes  and  Stat- 
utes of  Washington ;  and  in  the  office  of  the  County 
Auditor  of  the  County  of  Lewis  in  the  State  of 
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Washington  on  the  twenty-sixth  day  of  May,  1911, 
at  3:15  o'clock  in  the  afternoon  of  said  day  and 
recorded  in  said  office  in  the  Records  of  Mortgages 
of  Real  Property  in  Book  70  thereof,  at  page  1,  and 
in  the  Records  of  Mortgages  of  Personal  Property 
in  Book  9  thereof  at  page  161,  a  duplicate  original  of 
said  instrument  being  filed  in  a  file  kept  in  said  office 
in  accordance  with  the  provisions  of  Section  8782  of 
Remington  &  Ballinger's  Annotated  Codes  and 
Statutes  of  Washington. 

Eighth. — That  forthwith  upon  the  execution,  de- 
livery and  recording  of  said  mortgage  Washington- 
Oregon  Corporation  duly  executed  bonds  of  the  issue 
described  in  said  moittgage  of  the  aggregate  par 
value  of  principal  of  $1,500,000,  all  of  which  bonds 
were  duly  certified  by  your  orator  in  all  respects  as 
provided  in  said  mortgage,  and  as  so  authenticated 
were  duly  issued  and  delivered  by  your  orator  in 
the  manner  provided  in  and  by  said  mortgage.  That 
in  or  about  the  month  of  October,  1911,  pursuant  to 
the  provisions  of  Article  I  of  said  mortgage  and 
pursuant  to  a  duly  executed  order  in  writing  of  the 
treasurer  of  Washington-Oregon  Corporation,  stat- 
ing the  amount  of  bonds  required,  to  wit,  bonds  of 
the  par  value  of  principal  of  $200,000,  and  the  pur- 
pose for  which  the  same  were  required,  to  wit,  in 
order  to  provide  funds  for  the  acquisition  of  certain 
property,  for  the  construction  of  certain  machinery 
and  lines,  and  for  future  extensions,  improvements 
and  betterments  to  the  property  of  Washington- 
Oregon  Corporation  then  owned  or  thereafter  to  be 
acquired,  and  upon  the  delivery  to  your  orator  of  a 
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certified  copy  of  a  resolution  of  the  board  of  trustees 
of  Washington-Oregon  Corporation  duly  passed  at 
a  meeting  of  its  board  of  trustees  at  a  meeting> 
thereof  duly  called  and  held,  authorizing  the  execu- 
tion and  delivery  of  such  certificate,  together  with  a 
sworn  statement  of  the  president  or  vice-president 
of  Washington-Oregon  Corporation  that  said  bonds 
or  the  proceeds  thereof  were  to  be  used  for  the  pur- 
poses therein  set  forth,  your  orator  duly  certified 
and  delivered  to  Washington-Oregon  Corporation 
bonds  of  the  par  value  of  principal  of  $200,000.  All 
of  said  bonds,  with  the  exception  of  bonds  of  the  par 
value  of  $5500,  which  are  retained  by  Washington- 
Oregon  Corporation,  and  bonds  of  the  par  value  of 
$131,000,  which  were  duly  retired  by  Washinglon- 
Oregon  Corporation,  in  accordance  with  the  provi- 
sions of  said  mortgage,  are  now  outstanding,  and 
your  orator  is  informed  and  believes,  and  therefore 
avers,  that  said  bonds  so  issued  and  delivered,  and 
all  of  them,  to  wit,  bonds  of  the  par  value  of  princi- 
pal of  $1,563,500,  have  been  duly  issued,  negotiated 
and  sold  to  divers  persons  w^ho  have  thereby  become 
bona  fide  holders  thereof  as  purchasers  of  the  same 
for  value,  and  that  all  of  said  bonds  are  now,  and 
since  and  prior  to  April  1st,  1914,  have  been,  out- 
standing, valid,  binding  and  subsisting  obligations 
of  Washington-Oregon  Corporation. 

Ninth. — That  subsequent  to  the  execution,  deliv- 
ery and  recording  of  said  mortgage  as  aforesaid  and 
prior  to  the  commencement  of  this  suit  Washington- 
Oregon  Corporation  acquired  by  several  deeds  under 
seal  within  such  times  duly  executed  and  delivered 
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to  Washington-Oregon  Corporation  and  within  such 
times  duly  recorded  in  the  proper  offices  in  the  sev- 
eral counties  wherein  the  property  conveyed  by  said, 
respective  deeds  was  situated,  certain  property,  a 
description  w^hereof  is  contained  in  a  certain  sched- 
ule, marked  "Exhibit  B,"  which  is  annexed  to  this 
Bill  of  complaint  and  made  a  part  hereof. 

Tenth. — That  subsequent  to  the  execution,  deliv- 
ery and  recording  of  said  mortgage  as  aforesaid  and 
prior  to  the  commencement  of  this  suit,  and  pursu- 
ant to  the  provisions  contained  in  Article  II  of  the 
said  mortgage  and  pursuant  to  the  several  certifi- 
cates of  the  president  or  of  the  vice-president  of 
Washingion-Oregon  Corporation,  under  the  seal  of 
said  corporaiton,  attested  by  its  secretary  certifying 
to  the  adoption  of  several  resolutions  by  its  board 
of  trustees  requesting  such  releases  and  stating  that 
the  prices  to  be  obtained  upon  the  proposed  sales 
thereof  to  the  proposed  purchasers  were  the  fair 
and  reasonable  value  thereof,  your  orator,  by  several 
instruments  in  writing  under  seal  then  duly  made 
and  delivered,  duly  released  from  the  operation  and 
effect  of  said  mortgage  the  property  described  in  a 
certain  schedule,  marked  "Exhibit  C,"  which  is  an- 
nexed to  this  Bill  of  Complaint  and  made  a  part 
hereof. 

Eleventh. — That  subsequent  to  the  execution  and 
recording  of  said  mortgage  and  prior  to  the  com- 
mencement of  this  suit,  the  City  of  Centralia  duly 
acquired,  free  from  all  incumbrances,  the  property 
described  in  a  certain  schedule  marked  "Exhibit  D," 
which  is  annexed  to  this  Bill  of  Complaint  and  made 
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a  part  hereof,  and  said  last-mentioned  property  was 
thereupon  duly  released  from  the  operation  and 
effect  of  said  mortgage. 

Twelfth.— Thsit  on  the  first  day  of  April,  1914, 
Washington-Oregon  Corporation  made  default  in 
the  payment  of  the  installment  of  interest  due  on 
that  day  on  all  of  said  bonds  issued  and  outstanding 
and  secured  by  said  mortgage  as  aforesaid;  that 
Washington-Oregon  Corporation  has  not  provided 
any  fund  with  which  to  pay  the  said  installment  of 
interest  or  any  part  thereof,  and  that  the  whole  of 
said  installment  of  interest  remains  due  and  unpaid. 

Thirteenth. — That  pursuant  to  the  provisions  of 
Article  VII  of  said  mortgage  the  holders  of  a  major- 
ity in  value  of  the  outstanding  bonds  secured  by  said 
mortgage  on  or  about  the  twentieth  day  of  July, 
1914,  duly  elected  and  duly  notified  in  writing  Wash- 
ington-Oregon Corporation  and  your  orator  that 
they  elected,  that  the  whole  principal  of  all  the 
bonds  secured  by  said  mortgage  should  forthwith  be 
declared  in  writing  by  your  orator  to  be  and  should 
immediately  become  due  and  payable,  and  there- 
upon and  on  or  about  the  twentieth  day  of  July, 
1914,  your  orator  duly  declared  in  wanting  and  noti- 
fied Washington-Oregon  Corporation  that  the  whole 
principal  of  all  the  bonds  secured  by  said  mortgage 
was  forthwith  due  and  payable. 

Fourteenth. — That  on  or  about  the  twentieth  day 
of  July,  1914,  in  accordance  with  the  provisions  of 
Article  VII  of  said  mortgage  the  holders  of  a  major- 
ity in  value  of  the  outstanding  bonds  secured  by  said 
mortgage  duly  requested  your  orator,  by  an  instru- 
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ment  iu  writing  signed  by  them,  to  enforce  their 
rights  under  said  mortgage  and  to  institute  proceed- 
ings for  the  foreclosure  of  the  property  mortgaged 
and  pledged  to  your  orator  by  said  mortgage. 

Fifteenth. — That  each  of  the  defendants,  Inde- 
pendent Electric  Company  and  Willis  D.  Hoag,  has 
or  claims  to  have  some  interest  or  lien  in  the  prop- 
erty or  a  part  thereof,  pledged  by  said  mortgage, 
which  interest,  if  any,  is  subsequent  and  subordinate 
to  the  lien  of  said  mortgage. 

Sixteenth. — That  it  is  provided  in  Article  X  of 
said  mortgage  that  upon  the  filing  of  a  Bill  in  Equity 
or  commencement  of  other  judicial  proceedings  to 
enforce  the  rights  of  your  orator  as  trustee  and  of 
the  bondholders  under  said  mortgage,  your  orator 
shall  be  entitled  to  the  appointment  of  a  Receiver 
or  Receivers  of  the  property  pledged  by  said  mort- 
gage and  of  the  tolls,  earnings,  income,  rents,  issues 
and  profits  thereof  pending  such  proceedings,  with 
such  powers  as  the  Court  making  such  appointment 
shall  confer. 

Seventeenth. — Your  orator  alleges  upon  informa- 
tion and  belief  that  Washington-Oregon  Corpora- 
tion is  insolvent;  that  Washington-Oregon  Corpora- 
tion defaulted  in  the  payment  of  taxes  upon  its  prop- 
erty for  the  year  1913  in  an  amount  exceeding 
$25,000,  and  that  it  was  necessary  for  your  orator, 
under  the  provisions  of  said  mortgage,  to  pay  said 
taxes  together  with  the  accrued  interest  and  pen- 
alties thereon,  said  payments  aggregating  the  sum 
of  $25,902.68,  w^hereof  $5319.50  was  paid  on  June 
10th,  1914,  and  whereof  $20,583.18  was  paid  on  July 
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13th,  1914,  in  order  to  prevent  sales  of  property  of 
Washington-Oregon  Corporation  by  the  sheriffs  of 
the  respective  counties,  in  which  such  taxes  were 
assessed  and  imposed,  and  in  which  said  property 
was  situated;  that  Washington-Oregon  Corporation 
has  made  default  in  the  payment  of  the  installment 
of  interest  due  on  July  1st,  1914,  upon  the  principal 
amounting  to  $350,000,  secured  by  a  certain  mort- 
gage made  by  Twin  City  Light  and  Traction  Com- 
pany to  Standard  Trust  Company  of  New  York,  as 
trustee,  which  last-mentioned  mortgage  is  more  par- 
ticularly described  in  said  mortgage  to  your  orator, 
said  installment  of  interest  amounting  to  the  sum  of 
$10,500;  that  Washington-Oregon  Corporation  de- 
faulted in  the  payment  of  the  installment  of  inter- 
est due  on  April  1st,  1914,  upon  the  principal 
amounting  to  $400,000  secured  by  a  certain  mort- 
gage made  by  Washington-Oregon  Corporation  to 
The  Philadelphia  Trust,  Safe  Deposit  and  Insurance 
Company,  as  trustee,  dated  the  first  day  of  April, 
1913,  and  duly  recorded  in  the  proper  offices  in  the 
counties  of  Washington  and  Oregon  where  the  prop- 
erty described  in  said  last-mentioned  mortgage  was 
situated,  said  installment  of  interest  amounting  to 
the  sum  of  $12,000;  that  Washington-Oregon  Cor- 
poration has  defaulted  in  the  payment  of  principal 
and  interest  of  due  and  outstanding  bills,  payable 
exceeding  the  sum  of  $250,000;  that  said  Washing- 
ton-Oregon Corporation  has  defaulted  in  the  pay- 
ment of  accounts  due  and  payable  exceeding  the 
sum  of  $100,000;  that  the  creditors  of  Washington- 
Oregon    Corporation    are  numerous  and  that  they 
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have  threatened  to  institute  suits  to  enforce  their 
claims  and  that  such  suits  may  at  any  time  be  com- 
menced and  judgments  entered  therein,  upon  which 
executions  will  issue  under  which  portions  of  the 
property  of  Washington-Oregon  Corporation  will  be 
sold,  thus  resulting  in  the  dismemberment  of  the 
plants,  systems,  rolling  stock  and  other  property  of 
Washington-Oregon  Corporation,  the  dissipation  of 
its  assets,  and  the  interruption  and  disorganization 
of  its  business,  to  the  great  injury  of  your  orator 
and  of  the  holders  of  the  bonds  secured  by  said  mort- 
gage, and  of  the  communities  served  by  Washington- 
Oregon  Corporation;  that  in  certain  of  the  communi- 
ties, which  until  recently  were  satisfactorily  served 
by  Washington-Oregon  Corporation,  the  municipal 
authorities  have  themselves  supplied,  or  have  nego- 
tiated   with  other  firms  and    corporations  for    the 
supply  of,  water  and  electric  power,  whereby  Wash- 
ington-Oregon Corporation  has  sustained  a  serious 
loss  of  business  and  profits,  and  there  is  grave  dan- 
ger that  other  business  will  be  lost  to  Washington- 
Oregon  Corporation  unless  the  relief  herein  prayed 
for  be  granted;  that  during  the  past  six  months  the 
operating  expenses  of  Washington-Oregon  Corpora- 
tion have  substantially  increased  and  the  gross  earn- 
ings have  substantially  decreased;  that  the  property 
subject  to  the  lien  of  said  mortgage  is  inadequate 
security   for  the   protection  of  the   holders  of   the 
bonds  issued  thereunder  and  that  unless  a  Receiver 
of  such  mortgaged  property  be  appointed  the  inter- 
est of  }^our  orator  and  of  the  bondholders  secured  by 
said  mortgage  will  be  greatly  injured  and  the  value 


f 


Fidelity  Trust  Company  et  al.  27 

of  the  security  which  your  orator  has  for  their  pro- 
tection will  be  further  greatly  impaired  and  dim- 
inished; and  that  it  is  necessary  for  the  protection 
of  your  orator  and  of  the  holders  of  all  of  the  bonds 
issued  and  outstanding  under  said  mortgage,  that  a 
Receiver  be  appointed  in  this  cause  of  the  property 
mortgaged  and  pledged  to  your  orator  as  trustee  as 
aforesaid  and  of  the  tolls,  earnings,  income,  rents, 
issues  and  profits  thereof. 

Eighteenth. — Your  orator  further  shows  that  no 
proceedings  at  law  or  in  eciuity  have  been  begun  or 
commenced  by  your  orator,  or,  as  your  orator  is  in- 
formed and  believes,  by  any  holder  of  any  of  the 
bonds  secured  by  said  mortgage,  or  of  any  coupon 
thereto  annexed,  to  enforce  the  payment  of  the  sums 
so  covenanted  to  be  paid  by  Washington-Oregon 
Corporation  undci-  the  terms  of  said  mortgage,  and 
that  the  amount  of  the  controversy  in  this  suit  ex- 
ceeds $3000  exclusive  of  interest  and  costs. 

Wherefore  and  forasnmch  as  your  orator  is  re- 
mediless in  the  premises  according  to  the  strict  rules 
of  common  law  and  can  have  relief  only  in  a  court 
of  equity  where  matters  of  this  kind  are  properly 
cognizable  your  orator  prays  equitable  rehef,  as  fol- 
lows:— 

1.  That  said  defendants  may  be  required  to  make 
answer  respectively  unto  all  and  singular  the  mat- 
ters hereinbefore  stated  and  charged  as  fully  and  as 
particularly  as  if  they  were  herein  expressly  and 
particularly  interrogated  concerning  the  same,  but 
not  under  oath,  answer  under  oath  being  hereby  ex- 
pressly waived. 
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2.  That  a  decree  be  made  directing  that  all  prop- 
erties real  and  personal  acquired  by  or  on  behalf  of 
Washington-Oregon  Corporation  since  the  record- 
ing of  said  mortgage  as  hereinbefore  stated  shall  be 
taken  to  be  subject  to  the  lien  and  remedies  provided 
for  by  such  mortgage  as  fully  and  completely  as 
though  particularly  described  therein. 

3.  That  a  decree  be  made  that  the  lien  of  said 
mortgage  be  established  as  a  lien  upon  all  the  prem- 
ises, franchises  and  other  property,  real  and  per- 
sonal in  said  mortgage  described,  except  such  as 
have  heretofore  been  conveyed  by  Washington-Ore- 
gon Corporation  in  accordance  with  Article  II  of 
said  mortgage ;  that  said  mortgage  is  a  lien  upon  all 
property,  real  and  personal,  acquired  by  Washing- 
ton-Oregon Corporation  since  the  recording  of  said 
mortgage,  superior  to  the  lien,  if  any,  of  each  and  all 
of  the  defendants  and  of  all  other  claims,  liens  and 
encumbrances  created  subsequent  to  the  recording 
of  said  mortgage  and  that  the  rights  of  all  holders  of 
bonds  issued  under  said  mortgage,  in  any  and  all  the 
property,  real  and  personal,  of  Washington-Oregon 
Corporation,  mortgaged  to  secure  the  same,  may  be 
ascertained. 

4.  That  a  decree  be  made  fixing  the  amount  due 
upon  said  mortgage  bonds  outstanding,  principal 
and  interest,  secured  by  said  mortgage. 

5.  That  a  decree  be  made  that  the  defendant, 
Washington-Oregon  Corporation,  do  pay  what  shall 
appear  to  be  due  upon  the  ascertainment  of  all  prin- 
cipal and  interest  unpaid  upon  said  bonds  and  all 
expenses  incurred  by  your  orator  as  trustee  before 
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the  actual  sale  of  the  mortgaged  premises  under  such 
decree,  together  with  said  sums  aggregating  $25,902.- 
08  expended  by  your  orator  for  the  payment  of  taxes 
as  aforesaid. 

6.  That  a  decree  be  made  that  in  case  the  amount 
thus  ascertained  to  be  due  as  principal  and  interest 
upon  the  bonds  outstanding  and  secured  by  said 
mortgage  and  for  expenses  and  for  the  payment  of 
taxes  as  aforesaid  shall  not  be  paid  to  your  orator 
within  the  time  to  be  limited  by  decree  of  your  Hon- 
orable Court,  the  defendants,  Washington-Oregon 
Corporation,  Independent  Electric  Company  and 
Willis  D.  Hoag,  and  all  persons  claiming  under  them 
or  any  of  them  any  interest  in  said  mortgaged  prop- 
erty, and  that  all  persons  making  claims  as  supply 
creditors  or  otherwise,  to  priority  over  said  mort- 
gage and  all  persons  claiming  under  them  or  any  of 
them,  be  absolutely  barred  and  foreclosed  of  every 
right  or  equity  of  redemption  of,  in,  and  to  the  prop- 
erty conveyed  by  said  mortgage  or  since  acquired  by 
or  on  behalf  of  Washington-Oregon  Corporation 
and  now  held  under  such  mortgage,  and  that  a  sale 
of  the  whole  of  the  mortgaged  property  in  one  lot  or 
parcel  be  ordered  in  accordance  with  the  law  and 
practice  of  this  Honorable  Court,  and  that  the  pro- 
ceeds may  be  applied  to  the  expenses  of  this  suit  and 
the  compensation  and  disbursements  of  your  orator 
as  trustee  in  the  execution  of  its  trusts,  to  the  pay- 
ment of  the  amounts  found  to  be  due  and  unpaid 
upon  the  bonds  outstanding  and  secured  by  said 
mortgage  to  the  payment  of  your  orator  of  said 
amounts  expended  by  your  orator  for  the  payment 
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of  taxes  as  aforesaid  with  interest  thereon  from  the 
time  of  such  payments,  and  the  balance,  if  any,  as 
the  Court  may  direct. 

7.  That  a  decree  be  made  that  if  the  proceeds  of 
sale  shall  be  insufficient  for  the  payment  of  the  ex- 
penses of  said  trusts  and  costs  of  sale,  said  amounts 
expended  for  the  payment  of  taxes,  and  all  of  the 
principal  and  interest  of  said  outstanding  bonds  is- 
sued under  said  mortgage  as  aforesaid,  the  defend- 
ant, Washington-Oregon  Corporation,  may  be 
adjudged  to  pay  any  deficiency  thereof. 

8.  That  a  decree  be  made  making  proper  allow- 
ances to  your  orator  as  trustee  and  its  counsel  for 
their  respective  expenses,  compensation  and  fees. 

9.  That  a  decree  be  made  that  at  said  sale  the 
purchase  money  may  be  paid  either  in  cash  or  by 
owners  of  bonds  secured  by  said  mortgage  in  said 
bonds  to  such  extent  as  said  bonds  shall  be  entitled  to 
pajrment  in  cash  out  of  the  proceeds  of  sale. 

10.  That  a  decree  be  made  appointing  a  receiver 
with  the  usual  powers  of  receivers  in  like  cases  of  the 
property  pledged  by  said  mortgage  and  of  all  other 
properties  of  Washington-Oregon  Corporation,  and 
of  the  tolls,  earnings,  income,  rents,  issues  and  profits 
thereof,  and  to  preserve,  manage  and  operate  said 
property  and  to  collect  such  tolls  earnings,  income, 
rents,  issues  and  profits  pending  the  sale  thereof 
pursuant  to  the  decree  of  this  Honorable  Court  and 
to  hold  and  dispose  of  such  tolls,  earnings,  income, 
rents,  issues  and  profits  as  this  Honorable  Court  may 
direct,  and  that  pending  this  suit  a  writ  of  injunction 
may  be  issued  out  of  and  under  the  seal  of  this  Hon- 
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orable  Court,  directing,  enjoining  and  restraining 
the  said  defendant,  Washington-Oregon  Corpora- 
tion, its  officers,  agents  and  all  other  persons  whom- 
soever from  interfering  with,  transferring,  selling  or 
disposing  of  any  of  the  property  secured  by  said 
mortgage  and  any  other  property  of  Washington- 
Oregon  Corporation. 

11.  That  your  orator  may  have  such  other  and 
further  relief  as  to  this  Honorable  Court  shall  seem 
just. 

May  it  please  your  Honors  to  grant  unto  your 
orator  nor  only  a  writ  of  injunction  conformable 
to  the  prayer  of  this  Bill  of  Complaint  to  be  issued  to 
said  Washington-Oregon  Corporation,  but  also  a  writ 
of  subpoena  directed  to  said  defendants,  Washing- 
ton-Oregon Corporation,  Independent  Electric  Com- 
pany and  Willis  D.  Hoag,  commanding  them  and 
each  of  them  at  a  certain  time  and  under  a  certain 
penalty  to  be  therein  specified,  to  be  and  appear  be- 
fore this  Honorable  Court  then  and  there  to  answer 
the  premises  and  to  abide  by  the  order  and  decree 
of  the  Court  herein  and  that  they  may  appear  herein 
according  to  law. 

FIDELITY  TRUST  COMPANY, 

By  WM.  P.  GEST, 

Vice-President. 
[Corporate  Seal] 

Attest:     T.  H.  ATHERTON, 

Asst.  Secretary. 
GEO.  W.  PEPPER, 
RANDOLPH  W.  CHILDS, 

Solicitors  for  Complainant. 


30  Crane  Company  vs. 

of  taxes  as  aforesaid  with  interest  thereon  from  the 
time  of  such  payments,  and  the  balance,  if  any,  as 
the  Court  may  direct. 

7.  That  a  decree  be  made  that  if  the  proceeds  of 
sale  shall  be  insufficient  for  the  payment  of  the  ex- 
penses of  said  trusts  and  costs  of  sale,  said  amounts 
expended  for  the  payment  of  taxes,  and  all  of  the 
principal  and  interest  of  said  outstanding  bonds  is- 
sued under  said  mortgage  as  aforesaid,  the  defend- 
ant, Washington-Oregon  Corporation,  may  be 
adjudged  to  pay  any  deficiency  thereof. 

8.  That  a  decree  be  made  making  proper  allow- 
ances to  your  orator  as  trustee  and  its  counsel  for 
their  respective  expenses,  compensation  and  fees. 

9.  That  a  decree  be  made  that  at  said  sale  the 
purchase  money  may  be  paid  either  in  cash  or  by 
owners  of  bonds  secured  by  said  mortgage  in  said 
bonds  to  such  extent  as  said  bonds  shall  be  entitled  to 
payment  in  cash  out  of  the  proceeds  of  sale. 

10.  That  a  decree  be  made  appointing  a  receiver 
with  the  usual  powers  of  receivers  in  like  cases  of  the 
property  pledged  by  said  mortgage  and  of  all  other 
properties  of  Washington-Oregon  Corporation,  and 
of  the  tolls,  earnings,  income,  rents,  issues  and  profits 
thereof,  and  to  preserve,  manage  and  operate  said 
property  and  to  collect  such  tolls  earnings,  income, 
rents,  issues  and  profits  pending  the  sale  thereof 
pursuant  to  the  decree  of  this  Honorable  Court  and 
to  hold  and  dispose  of  such  tolls,  earnings,  income^ 
rents,  issues  and  profits  as  this  Honorable  Court  may 
direct,  and  that  pending  this  suit  a  writ  of  injunction 
may  be  issued  out  of  and  under  the  seal  of  this  Hon- 
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orable  Court,  directing,  enjoining  and  restraining 
the  said  defendant,  Washington-Oregon  Corpora- 
tion, its  officers,  agents  and  all  other  persons  whom- 
soever from  interfering  with,  transferring,  selling  or 
disposing  of  any  of  the  property  secured  by  said 
mortgage  and  any  other  property  of  Washington- 
Oregon  Corporation. 

11.  That  your  orator  may  have  such  other  and 
further  relief  as  to  this  Honorable  Court  shall  seem 
just. 

May  it  please  your  Honors  to  grant  unto  your 
orator  nor  only  a  writ  of  injunction  conformable 
to  the  prayer  of  this  Bill  of  Complaint  to  be  issued  to 
said  Washington-Oregon  Corporation,  but  also  a  writ 
of  subpoena  directed  to  said  defendants,  Washing- 
ton-Oregon Corporation,  Independent  Electric  Com- 
pany and  Willis  D.  Hoag,  commanding  them  and 
each  of  them  at  a  certain  time  and  under  a  certain 
penalty  to  be  therein  specified,  to  be  and  appear  be- 
fore this  Honorable  Court  then  and  there  to  answer 
the  premises  and  to  abide  by  the  order  and  decree 
of  the  Court  herein  and  that  they  may  appear  herein 
according  to  law. 

FIDELITY  TRUST  COMPANY, 

By  WM.  P.  GEST, 

Vice-President. 
[Corporate  Seal] 

Attest:     T.  H.  ATHERTON, 

Asst.  Secretary. 
GEO.  W.  PEPPER, 
RANDOLPH  W.  CHILDS, 

Solicitors  for  Complainant. 
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State  of  Pennsylvania, 
County  of  Philadelphia, — ss. 

William  P.  Gest,  being  duly  sworn,  says  that 
he  is  an  officer,  to  wit,  Vice-President  of  the  Fidelity 
Trust  Company,  the  complainant  in  this  suit ;  that  he 
has  read  the  foregoing  bill  of  complaint  and  knows 
the  contents  thereof ;  that  the  allegations  therein  con- 
tained are  true  to  his  own  knowledge  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information 
and  belief  and  as  to  those  matters  he  is  informed  and 
believes  the  same  to  be  true;  that  the  seal  affixed  to 
said  bill  of  complaint  is  the  corporate  seal  of  said 
complainant  and  was  so  affixed  by  its  authority. 

WM.  P.  GEST. 

Subscribed  and  sworn  to  before  me  this  23d  day  of 
July,  1914. 

[Seal]  ANDREW  B.  McGINNIS, 

Notary  Public. 
My  commission  expires  March  10,  1917. 

I  am  not  a  stockholder,  director,  officer  or  clerk  in 
said  corporation. 

ACKNOWLEDGMENT  (Notary). 
16285. 

State  of  Pennsylvania, 
County  of  Philadelphia,— ss. 

I,  Henry  P.  Walton,  Prothonotary  of  the  County 
of  Philadelphia,  and  Clerk  of  the  Court  of  Common 
Pleas  of  said  County,  which  are  Courts  of  Record 
having  a  common  seal  being  the  officer  authorized  by 
the  laws  of  the  State  of  Pennsylvania  to  make  the 
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following  Certificate,  do  Certify,  That  Andrew  B. 
McGinnis,  Esquire,  whose  name  is  subscribed  to  the 
certificate  of  the  acknow^ledgment  of  the  annexed  In- 
strument and  thereon  written,  was  at  the  time  of 
such  acknowledgment  a  Notary  Public  for  the  Com- 
monwealth of  Pennsylvania,  residing  in  the  County 
aforesaid,  duly  commissioned  and  qualified  to  ad- 
minister oaths  and  affirmations  and  to  take  acknowl- 
edgments and  proofs  of  Deeds  or  Conveyances  for 
lands,  tenements  and  hereditaments  to  be  recorded 
in  said  State  of  Pennsylvania,  and  to  all  whose  acts, 
as  such,  full  faith  and  credit  are  and  ought  to  be 
given,  as  well  in  Courts  of  Judicature,  as  elsewhere; 
and  that  I  am  well  acquainted  with  the  handwriting 
of  the  said  Notary  Public  and  verily  believe  his  sig- 
nature thereto  is  genuine,  and  I  further  certify  that 
the  said  instrument  is  executed  and  acknowledged  in 
conformity  with  the  laws  of  the  State  of  Pennsyl- 
vania. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  Court,  this 
23  day  of  July,  in  the  year  of  our  Lord,  One  Thou- 
sand Nine  Hundred  and  Fourteen  (1914). 

(Seal)  HENRY  F.  WALTON, 

Prothonotary. 

(Exhibits  are  attached  to  this  bill  of  Complaint.) 

(Filed  July  31,  1914.) 

[Endorsed] :  No.  15— Equity.  United  States  Dis- 
trict Court,  Western  District  of  Washington.  In 
Equity.  Fidelity  Trust  Company,  Trustee,  Com- 
plainant, vs.  Washington-Oregon  Corporation,  In- 
dependent Electric  Company  and  Willis  D.  Hoag, 
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Defendants.  Bill  of  Complaint.  G.  W.  Pepper, 
R.  W.  Childs,  Solicitors  for  Complainant.  Land 
Title  Building,  Philadelphia,  Pa. 


:[Certificate  of  Clerk,  U.  S.  District  Court  to 
Supplemental  Transcript  of  Record.] 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  and  return  that  the  foregoing 
and  attached  is  the  transcript  of  the  Bill  of  Com- 
plaint (without  the  attached  exhibits) ;  the  Exhibit 
"D,"  being  only  the  first  eight  pages  of  said  exhibit; 
and  Exhibit  "E,"  these  two  last  exhibits  being  at- 
tached to  the  Supplemental  Bill  of  Complaint,  as  the 
originals  thereof  appear  on  file  in  the  case  of  Fidel- 
ity Trust  Company,  Trustee,  vs.  Washington,  Ore- 
gon Corporation,  Independent  Electric  Company, 
and  Willis  D.  Hoag,  No.  15 — Equity,  in  this  court,  at 
Tacoma;  the  foregoing  being  a  Supplemental  Tran- 
script requested  by  counsel  for  the  plaintiff  herein. 

I  further  certify  that  the  following  is  a  full,  true 
and  correct  statement  of  the  expenses  costs,  fees, 
and  charges  incurred  and  paid  in  my  office,  by  and 
on  behalf  of  the  petitioner  herein  (Fidelity  Trust 
Company,  Trustee)  for  making  this  supplemental 
transcript  herein  for  filing  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  in  the 
above  cause,  to  wit: 
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Clerk's  fees  (Sec.  828,  R.  S.  U.  8.) 
for  record,  certificate  and  return, 

81  fo.  Q)  15^ $12.15 

Certificate  of  Clerk  to  transcript,  2 

folios  (a)  15^ 30 

Seal  to  said  Certificate 20 

ATTEST  my  hand  and  the  seal  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  at  Tacoma,  this  10th  day  of  May,  A.  D. 
1916. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  E.  C.  ELLINGTON, 

Deputy  Clerk. 


[Endorsed]:  No.  2768.  United  States  Circuit 
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STATEMENT. 

The  defendant,  Washington-Oregon  Corporation, 
at  the  time  of  the  furnishing  of  the  merchandise  by 
the  intervenor  as  hereinafter  stated,  was  a  corpora- 
tion engaged  throughout  the  states  of  Washington 
and  Oregon  in  the  operation  of  electric  railways, 
lighting  and  water  systems;  that  between  the  1st 
of  January,  1911,  and  the  15th  of  July,  1914,  the 
intervenor.  Crane  Company,  sold  to  the  said  Wash- 
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ington-Oregon  Corporation  water  pipes,  gas  and 
water  mains  and  other  necessary  equipment,  upon 
which  at  the  time  of  the  appointment  of  the  Ke- 
ceiver  hereinafter  referred  to,  there  was  owing  a 
balance  to  Crane  Company  in  the  amount  of  $11,- 
146.67.  It  appears  from  the  record  that  in  May, 
1911,  the  Washington-Oregon  Corporation  executed 
a  mortgage  or  deed  of  trust  to  the  plaintiff  appellee, 
Fidelity  Trust  Company,  as  Trustee  to  secure  an 
authorized  bond  issue  to  the  amount  of  $5,000,- 
000.00,  said  bonds  bearing  6%  interest,  maturing 
on  the  1st  day  of  April  and  the  1st  day  of  Novem- 
ber of  each  year.  Interest  was  paid  upon  the  bonds 
issued  under  said  mortgage  up  to  November  1st, 
1913,  the  defendant  corporation  defaulting  in  the 
payment  of  interest  falling  due  on  April  1st,  1914. 
Suit  was  instituted  to  foreclose  the  mortgage  be- 
cause of  the  default  in  the  payment  of  this  inter- 
est, and  a  Eeceiver  was  appointed  who  took  charge 
of  the  properties  on  July  31st,  1914.  Thereafter 
Crane  Company  filed  its  intervening  petition  in 
said  foreclosure  proceedings  asking  that  its  claim 
to  the  amount  hereinbefore  stated  be  declared  prior 
to  the  mortgage  indebtedness  and  that  out  of  the 
proceeds  of  said  mortgaged  property,  or  out  of  the 
income  of  said  receivership,  that  its  claim  be  paid. 
The  Keceiver  and  complainant  filed  their  answer 
to  the  intervening  petition  and  the  cause  was  sub- 
mitted upon  a  stipulated  statement  of  facts,  result- 
ing in  a  finding  by  the  district  court  that  the  inter- 
venor's  claim  was  not  preferred  except  to  the  ex- 
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tent  of  $56.03,  representing  materials  whicli  were 
furnished  during  June  and  July,  1914,  within  the 
sixty  days  prior  to  the  appointment  of  the  Eeceiver. 
This  stipulation,  which  is  incorporated  in  the 
record  herein,  admits  the  furnishing  of  the  mate- 
rials during  the  time,  in  the  amount  and  of  the 
nature  stated,  and  admits  the  diversion  of  current 
income  of  the  Washington-Oregon  Corporation  dur- 
ing the  time  the  account  accrued  to  the  Fidelity 
Trust  Company  for  the  payment  of  interest  on  the 
bonds.  It  also  admits  the  insolvency  of  the  Wash- 
ington-Oregon Corporation  and  the  necessity  of  the 
intervenor  establishing  a  preference  over  the  mort- 
gage security  if  it  is  to  be  paid  at  all.  The  several 
contentions  raised  by  the  complainant  in  opposition 
to  the  allowance  of  the  claim  are  as  follows : 

1.  That  the  materials  furnished  were  not  of  a 
character  or  for  a  purpose  that  would  bring  them 
within  the  doctrine  of  preference. 

2.  That  the  claim  of  the  intervenor  was  stale, 
having  accrued  more  than  six  months  prior  to  the 
aappointment  of  receiver. 

3.  That  the  doctrine  of  preferential  claims  is 
not  applicable  to  corporations  of  the  character  of 
the  mortgagor,  being  applicable  only  to  railroads. 

The  above  propositions  practically  present  the 
questions  to  be  determined  on  this  appeal. 

While  the  appellant  has  assigned  specific  errors, 
all  may  be  grouped  under  the  one  proposition  that 
the  trial  court  erred  in  refusing  to  decree  the  inter- 
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venor  entitled  to  a  preference  over  tlie  mortgage 
bondholders  to  the  amount  of  $11,146.67.  Detailed 
facts  will  appear  during  tlie  course  of  the  argu- 
ment, therefore  for  the  sake  of  brevity  a  further  pre- 
liminary statement  will  be  omitted. 

POINTS  AND  AUTHORITIES. 
I. 

The  basis  of  the  doctrine  of  preferential  claims 
is,  that  at  the  time  of  the  execution  of  the  mortgage 
the  mortgagee  impliedly  agrees  that  the  current 
earnings  of  the  mortgagor  will  be  devoted  first, 
toward  the  payment  of  the  creditors  furnishing  sup- 
plies and  materials  necessary  in  the  operation  and 
conduct  of  the  business, 

Moore  v.  DonaJioo,  217  Fed.  Rep.  184. 

XL 

Materials  furnished  for  necessary  operating  and 
managing  expense  or  for  proper  equipment  and  use- 
ful improvements,  or  materials  furnished  that  have 
aided  to  conserve  the  mortgaged  property  and  keep 
the  same  in  a  proper  state  of  repair,  are  generally 
given  priority  over  the  mortgage  security  upon  a 
foreclosure  in  equity. 

Fosdick  V.  Schall,  99  U.  S.  250. 

Farmers  Loan  &  Trust  Co.  v.  K.  C.  d  W.  N, 
Ry.  Co.,  53  Fed.  Rep.  184. 

Va.  d  Ala.  Coal  Co.  v.  Ry.  Co.,  170  U.  S.  355. 

Union  Trust  Co.  v.  Illinois  Midland  Ry.  Co., 
117  U.  S.  462. 
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Miltenherger  v.  Logansport,  etc.,  Ry.,  106  U. 

S.  286. 

iV.  P.  Ry.  Co.  V.  Lamont,  69  Fed.  Kep.  24. 

Union  Trust  Co.  v.  Morrison,  125  U.  S.  609. 

Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176 
U.  S.  257. 

Loveland,  et  al.  v.  Blair,  222  Fed.  Kep.  210. 

Union  Trust  Co.  v.  Souther,  107  U.  S.  594. 

III. 

In  determining  whether  or  not  the  intervenor 
furnishing  materials  in  the  reliance  and  under- 
standing that  they  would  be  paid  out  of  the  cur- 
rent earnings  of  the  corporation,  the  court  should 
take  into  consideration  the  manner  and  amount 
in  which  the  goods  were  furnished,  the  period  over 
Avhich  they  were  furnished  and  the  manner  in  which 
they  were  to  be  paid  for. 

So.  Ry.  Co.  V.  Carnegie  Steel  Co.,  176  U.  S. 
257. 

IV. 

After  a  diversion  of  the  current  income  to  the 
mortgage  creditors  has  been  established  the  mort- 
gage creditors  become  obligated  upon  a  foreclosure 
of  the  mortgage  to  make  restoration.  This  is  true 
regardless  of  the  time  within  which  the  claim  of 
the  intervenor  accrued,  provided  always  that  the 
claim  is  not  barred  by  the  statute  of  limitations. 
Moore  v.  Donahoo,  217  Fed.  Rep.  184. 

Bellingham  Bay  Imp.  Co.  v.  Fairhaven  &  N. 
W.  Ry.  Co.,  17  Wash.  371;  49  Pac.  Rep.  514. 
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V. 

The  payment  of  interest  on  the  bonded  debt  out 
of  the  current  income  is  a  diversion  within  the 
authorities. 

Burnliam  v.  Bowen,  111  U.  S.  776. 

Va.  d  Ala.  Coal  Co.  v.  Central  Ry.  Co.,  170 
U.  S.  355. 

Clark  V.  Central  Ry.  d  Banking  Co.,  QQ  Fed. 
Kep.  806. 

VI. 

The  income  of  a  receivership  should  be  used  in 

the  same  manner  as  the  mortgagor  would  have  been 

bound  to  use  it,  if  a  receiver  had  not  been  appointed. 

Therefore  the  income  of  the  receivership  should  be 

applied  toward  the  payment  of  current  creditors. 

Burnham  v.  Bowen,  111  IT.  S.  776. 

Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S„ 

182. 

International  Trust  Co.  v.  Townsend  Brick 
Co.,  95  Fed.  Eep.  850. 

Hale  V.  Frost,  99  U.  S.  389. 

VII. 

There  is  no  so-called  "six  months'  rule." 
The  only  time  restriction  seems  to  be,  that  the 
claim  must  have  accrued  within  some  reasonable 
time,  depending  upon  the  circumstances  of  the  par- 
ticular case. 

Farmers^  Loan  d  Trust  Co.  v.  Ry.,  53  Fed. 
Kep.  187. 


— Page  Seven 

Trust  Co.  V.  Morrison,  125  U.  S.  591. 

Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176 
U.  S.  285. 

Burnham  v.  Bowen,  111  U.  S.  776. 

N.  Y.  Guaranty  d  Indemnity  Co.  v.  Tacoma 
Ry.  d  Motor  Co.,  83  Fed.  Kep.  367. 

VIII. 

The  equities  of  Crane  Company  entitle  it  to  the 
preference  prayed  for. 

IX. 

The  doctrine  of  preferential  claims  applies  to  all 
character  of  public  service  corporations. 

III.  Trust  d  Savings  Bk.  v.  0.  d  E.  Ry.  Co., 
89  Fed.  Kep.  236. 

Reyhurn  v.  Consumers^  Gas,  Fuel  d  Lighting 
Co.,  29  Fed.  Kep.  563. 

U.  S.  Investment  Corp.  v.  Portland  Hospital, 
40  Ore.  523;  67  Pac.  Kep.  195;  56  L.  K.  A. 
627. 

Homer  v.  Baltimore  Refrig.  d  Heating  Co., 
117  Md.  411 ;  84  Atl.  Kep.  176. 

Ellis  V.  Vernon  Lighting  d  Water  Co.,  86 
Tex.  109. 

Atlantic  Trust  Co.  v.  Woodhridge  Canal  d 
Irrigation  Co.,  79  Fed.  Kep.  39. 

Reinhart  v.  Augusta  M.  d  I.  Co.,  94  Fed.  Kep. 
901. 
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AEGUMENT. 


With  a  view  of  comprehending  all  of  the  legal 
questions  involved  and  for  convenience  of  argument, 
I  will  divide  the  discussion  into  the  several  propo- 
sitions which  seem  essential  under  the  authorities 
to  the  establishment  of  the  intervenor's  claim. 

I. 

Basis  of  Doctrine, 

This  court  is  familiar  with  the  doctrine  of  prefer- 
ential claims  in  foreclosure  proceedings  of  this  char- 
acter, and  to  indulge  in  a  lengthy  explanation  of 
the  theory  upon  which  the  doctrine  is  based  would  be 
superfluous.  This  court,  in  the  case  of  Moore  v. 
DonahoOy  217  Fed.  Eep.  184,  after  reviewing  the 
foundation  of  the  doctrine,  stated  it  thus : 

"The  real  basis  upon  which  the  preference 
rests  is  thought  to  be  the  implied  understand- 
ing on  the  part  of  all  parties  that  such  debts 
are  to  be  paid  out  of  the  current  income  before 
the  mortgagee  has  any  claim  thereto." 

It  would  seem,  therefore,  that  we  can  approach 
this  question  on  the  assumption  that  at  the  time 
of  the  execution  of  the  mortgage  the  mortgagee  im- 
pliedly agreed  that  the  creditors  furnishing  mate- 
rials and  supplies  coming  within  the  requisite  qual- 
ification have  the  first  claim  to  the  income. 
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II. 

The  Nature  and  Character  of  Preferential  Claims, 

It  would  be  impossible  from  a  review  of  the  au- 
thorities to  state  a  definition  of  preferential  claims 
that  would  apply  in  all  cases.  As  near  as  we  can 
come  to  accuracy  will  be  to  review  the  principal 
and  leading  authorities  on  the  subject,  and  then 
apply  the  facts  under  discussion.  With  this  idea 
in  mind,  I  will  review  the  decisions  and  endeavor 
to  present  to  the  court  the  various  elements  that 
appear  to  have  been  adjudged  necessary  in  determin- 
ing the  class  and  character  of  claims  that  should 
be  preferred  above  the  mortgage  creditors.  The  his- 
tory of  this  doctrine  began  in  the  case  of  Fosdick  v, 
Schall,  99  U.  S.  250.  Here  the  court,  in  defining  the 
character  and  class  of  claims  allowable,  said :  "For 
necessary  operating  and  managing  expense,  proper 
equipment  and  useful  improvements." 

We  find  the  same  expression  in  a  case  decided 
in  this  circuit,  the  case  of  Moore  v.  Donahoo,  217 
Fed.  Eep.  184. 

In  the  case  of  Farmers'  Loan  d  Trust  Company 
V.  K.  C.,W.&  M.  Ry.  Co.,  53  Fed.  Rep.  187,  the 
doctrine  is  stated  thus : 

"Preferential  debts  it  is  commonly  said  are 
those  which  have  aided  to  conserve  the  property 
and  have  been  contracted  within  some  reasona- 
ble period." 

In  the  case  of  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.,  117  U.  S.  462,  ties,  rails,  turntables  and 
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fences  were  considered  in  the  way  of  necessary  re- 
pairs and  operating  expenses. 

In  the  case  of  Miltenherger  v.  Logansport,  etc., 
Ry.,  106  U.  S.  286,  the  court  held  that  the  adjustment 
of  freight  balances  with  other  railroads  had  priority 
over  the  mortgage  creditors,  on  the  theory  that  a 
failure  to  pay  the  freight  balances  would  cause, 
no  doubt,  a  severance  of  relations,  which,  in  turn, 
would  cripple  the  road.  This  case  alone  would  jus- 
tify the  allowance  of  any  claims  made  necessary  to 
retain  and  protect  the  franchises  of  defendant  cor- 
poration. 

In  the  case  of  N.  P.  Ry,  Co.  v.  Lamont,  69  Fed. 
Kep.  24,  the  court  held  that  "providing,  furnishing 
and  maintaining  waiting  rooms"  should  be  consid- 
ered necessary  operating  expenses  and  entitled  to 
priority. 

In  the  case  of  Union  Trust  Co.  v.  Morrison,  125 
U.  S.  609,  a  priority  was  allowed  under  these  condi- 
tions: Morrison  became  surety  on  an  injunction 
bond  at  the  mortgage  debtor's  request  to  prevent 
the  property  of  the  company  being  levied  upon. 
The  court  in  allowing  the  claim  priority  over  the 
mortgaged  security  said: 

"The  ground  of  the  claim  is  that  a  portion 
of  the  property  covered  by  the  mortgage  being 
in  peril  of  abstraction  and  loss,  was  rescued 
and  saved  to  the  mortgage  by  the  act  of  the 
petitioner.  It  is  denied  that  the  property  was 
in  any  peril  because,  as  contended  by  the  re- 
spondent, it  could  not  have  been  taken  upon 
execution  by  reason  of  the  prior  lien  of  the 
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mortgage.  But  it  must  be  conceded  that  until 
the  mortgage  was  enforced  by  entry  or  judicial 
claim,  the  personal  property  of  the  railroad 
company  was  subject  to  its  disposal  in  the 
ordinary  course  of  business,  and  such  was  liable 
to  be  seized  and  taken  on  execution  for  its 
debts.  *  *  *  Even  if  it  would  have  been 
subject  to  the  mortgage  when  taken  on  execu- 
tion, nevertheless  it  could  have  been  taken,  and 
this  would  necessarily  have  disturbed  and  per- 
haps interrupted  the  operation  of  the  road,  by 
separating  property  seized  from  the  corpus  of 
the  estate.  The  trustee  of  the  mortgage  might 
have  prevented  such  a  catastrophe,  it  is  true, 
by  filing  a  bill  in  foreclosure  and  for  an  injunc- 
tion and  receiver,  but  they  did  not  choose  to 
take  this  course  until  nearly  three  years  after- 
ward. On  the  contrary,  they  allowed  the  rail- 
road to  continue  to  use  the  property  and  take 
care  of  it  for  them  and  stood  by  and  saw  Mor- 
rison put  his  hands  into  the  fire  and  rescue 
the  rolling  stock,  of  which  they  were  to  receive 
the  benefit.  *  *  *  Morrison's  money  or  the 
fruits  of  it  has  gone  into  their  pockets." 

In  the  case  of  the  Southern  Ry.  Co.  v.  Carnegie 
Steel  Co.,  176  U.  S.  257,  in  allowing  the  Carnegie 
Steel  Co.'s  claim  as  preferred,  the  court  defined 
it  thus : 

"Debts  of  a  railway  company  contracted  in 
the  ordinary  course  of  its  business." 

And  further  from  the  same  opinion,  i^age  285 : 

"That  within  this  rule  a  debt  not  contracted 
upon  the  personal  credit  of  the  company,  but 
to  keep  the  railroad  itself  in  condition  to  be 
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used  with  reasonable  safety  for  the  transporta- 
tion of  persons  and  property  and  with  the  ex- 
pectation of  the  parties  that  it  was  to  be  met 
out  of  the  current  receipts  of  the  company, 
may  be  treated  as  a  current  debt." 

In  the  case  of  the  Toledo  Railway  Co.  v.  Hamil- 
ton, 134  U.  S.  305,  the  court  in  effect  held  that  a 
claim  which  could  not  be  classed  as  original  con- 
struction must  be  classed  as  for  current  expense. 

In  the  case  of  the  Union  Trust  Co.  v.  Souther, 
107  U.  S.  594,  the  court  in  discussing  the  character  of 
claims  which  should  be  allowed,  covered  the  sub- 
ject as  follows: 

"To  this  we  adhere,  and,  in  our  opinion,  the 
right  to  impose  terms  does  not  depend  alone  on 
whether  current  earnings  have  been  used  to 
pay  the  mortgage  debt,  principal  or  interest, 
instead  of  current  expenses.  *  *  *  Many 
other  circumstances  may  make  such  an  order 
reasonable,  and  this  case  furnishes  a  striking 
example.  The  first  default  in  the  payment  of 
interest  under  the  mortgage  occurred  in  Octo- 
ber, 1873.  The  bondholders  did  not  see  fit  to 
take  possession,  as  they  had  the  right  to  do, 
when  the  default  had  continued  for  six  months. 
On  the  contrary,  notwithstanding  no  payments 
of  interest  had  been  made,  they  allowed  the 
company  to  operate  the  road  and  incur  obliga- 
tions therefor  until  December,  1877.  This  was 
evidently  in  the  hope  that  their  condition  would 
be  improved  by  the  delay ;  for  to  effect  the  for- 
bearance, they  established  an  agency,  and  in- 
curred expenses  to  an  amount  much  larger  than 
the  $3,000  reimbursed  by  the  company.    Prior 
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to  the  appointment  of  the  receiver,  the  gross 
earnings  do  not  appear  to  have  been  enough 
to  pay  expenses,  but  afterwards  they  yielded  a 
very  considerable  surplus.  There  cannot  be  a 
doubt  that  it  was  for  the  interest  of  the  bond- 
holders that  the  road  should  be  kept  in  opera- 
tion, and  as  they  did  not  see  fit  to  take  posses- 
sion while  it  could  only  be  operated  at  a  loss, 
it  was  certainly  not  an  abuse  of  judicial  dis- 
cretion for  the  court  to  order,  as  a  condition 
of  granting  their  application  for  a  receiver,  that 
debts  incurred  by  the  company  in  thus  protect- 
ing the  security  should  be  paid  from  the  income 
of  the  receivership^  if,  in  consequence  of  an 
increase  of  revenue,  it  could  be  done." 

As  was  stated  in  the  case  of  Miltenberger  v. 
Ry.,  106  U.  S.  286: 

"Many  circumstances  may  exist  which  make 
it  necessary  and  indispensable  to  the  business 
of  the  road  and  the  preservation  of  the  prop- 
erty for  the  receiver  to  pay  pre-existing  debts 
of  certain  classes  out  of  the  earnings  of  the  re- 
ceivership, or  even  the  corpus  of  the  property." 

In  the  case  of  St,  Louis  Trust  Co.  v,  Riley,  70 
Fed.  Kep.  36,  Judge  Sanborn,  after  a  thorough  re- 
view of  the  authorities  covering  the  question  of  pre- 
ferred claims,  stated  as  follows: 

"From  this  brief  review  of  the  decisions  of 
the  Supreme  Court  bearing  upon  this  question, 
we  think  these  propositions  may  properly  be 
deduced : 

"First.  There  are  certain  claims  against  the 
mortgaged  railroad  company  accruing  before 
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the  appointment  of  a  receiver,  whicli  are  enti- 
tled to  a  preference  over  a  prior  mortgage  debt 
in  payment  out  of  tlie  earnings  of  the  railroad 
during  the  receivership  and  out  of  the  proceeds 
of  the  sale  of  its  property. 

"Second.  It  is  an  indispensable  element  of 
every  such  claim  that  it  is  founded  upon  prop- 
erty furnished  or  services  rendered  to  the  mort- 
gagor,  ivhich  either  preserved  or  enhanced  the 
value  of  the  security  of  the  mortgage  debt,  and 
thereby  inured  to  the  benefit  of  the  mortgagee. 

"Third.  Claims  of  this  character  have  been 
given  a  preference  over  the  mortgage  debt  by 
these  decisions  on  one  of  two  grounds — either 
on  the  ground  that  the  mortgage  is  a  lien  upon 
the  net,  and  not  the  gross,  income  of  the  railway 
company,  and  where  that  part  of  the  income 
that  is  applicable  to  the  payment  of  current 
expenses  of  operation,  proper  equipment  and 
necessary  improvements  has  been  diverted  to 
pay  interest  on  the  mortgage  debt  or  to  other- 
wise benefit  the  security,  and  this  diversion 
has  left  claims  for  these  expenses  unpaid,  it  is 
the  province  and  duty  of  the  chancellor  to  re- 
store the  diverted  funds  by  taking  an  equal 
amount  from  the  earnings  of  the  railway  com- 
pany during  the  receivership  and  applying  it 
to  the  payment  of  these  claims  in  preference  to 
the  mortgage  debt,  or  on  the  ground  that  pay- 
ment of  the  claims  is  necessary  to  preserve  the 
mortgaged  railroad  and  keep  it  a  going  con- 
cern." 

It  would  seem  that  the  theory  upon  which  these 
preferences  were  allowed  was,  that  inasmuch  as  the 
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income  liad  been  improperly  diverted,  it  was  no 
more  than  equitable  tliat  tlie  bondholders  should 
be  compelled  to  make  restoration.  This  theory  is 
again  announced  in  one  of  the  very  latest  cases 
touching  the  subject,  namely: 

Loveland,  et  al.  v.  Blair^  222  Fed.  Rep.  210. 

"The  problem  usually  presented  in  such  con- 
tests (meaning  contests  to  establish  prefer- 
ence) is  whether  income  properly  applicable  to 
operating  expenses  has  been  diverted  by  the 
mortgagor  to  the  payment  of  mortgage  indebt- 
edness and  to  the  prejudice  of  claimants  who 
have,  Avithin  a  limited  time  prior  to  the  receiver- 
ship, rendered  services,  furnished  supplies,  or 
the  like,  to  the  railroad,  and  to  the  enhance- 
ment alike  of  the  property  and  the  securities 
upon  it.  Where  such  a  diversion  is  shown,  the 
bondholders  may,  under  an  appropriate  issue, 
be  required  to  reimburse  the  fund  applicable 
to  the  payment  of  ^debts  of  the  income'  to  the 
extent  of  the  diversion.  This  is  upon  the  prin- 
ciple of  restoration." 

It  will  be  noted  in  this  case  from  an  inspection 
of  the  receiver's  reports,  which  are  incorporated  in 
the  stipulation,  that  the  materials  furnished  by 
Crane  Company  did  actually  enhance  the  value  of 
the  security  and  were  incorporated  in  the  mort- 
gaged property.  Furthermore,  it  will  appear  later 
that  there  was  a  substantial  diversion  of  the  cur- 
rent income  toward  the  payment  of  interest  on  the 
mortgage  indebtedness. 
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The  following  cases  show  the  purposes  for  which 
claims  have  been  allowed,  and  by  comparison  it  will 
be  seen  that  they  follow  very  closely  to  the  case  at 
bar.  I  confess  I  am  unable  to  differentiate.  It  is 
certain,  at  least,  that  these  cases  are  broad  enough 
to  include  the  materials  for  which  Crane  Company 
is  seeking  to  impress  a  priority: 

1.  In  Central  Trust  Company  v.  Wahash,  et  al. 
Ry.,  30  Fed.  332,  over  $200,000  of  claims  were  al- 
lowed for  borrowed  money  in  order  to  provide  means 
for  the  meeting  of  its  expenses  and  the  keeping 
of  its  road  in  successful  operation,  and  completing 
its  line. 

2.  In  Trust  Co.  v.  Clark,  26  C.  C.  A.  397,  81  Fed. 
269,  preference  was  given  to  a  claim  for  a  gear 
wheel  and  pinion. 

3.  In  Manhattan  Trust  Co.  v.  Sioux  City  Cable 
Co.,  76  Fed.  658,  for  power  furnished  a  street  railway. 

4.  In  Railroad  Co.  v.  Wilson,  138  U.  S.  501,  a 
preferential  claim  was  allowed  for  attorneys'  fees. 

5.  In  Manhattan  Trust  Co.  case,  76  Fed.  658, 
an  allow^ance  for  an  electric  generator. 

6.  In  Cleveland  C.  d  S.  Ry.  Co.'s  case,  86  Fed. 
73,  claim  allowed  for  the  construction  of  a  railroad 
bridge. 

7.  In  Atkins'  case,  3  Hughes,  307  (Fed.  Cas.  No. 
604),  for  moneys  advanced  by  bondholders  and 
stockholders  to  pay  labor  claims. 

8.  In  Farmers'  Loan  d  Trust  Co.  v.  American 
Waterworks  Co.,  107  Fed.  23,  a  claim  allowed  for 
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engines,  hydrants,  boilers,  valves,  etc.,  furnished  tlie 
American  Water  Co.  at  Omalia. 

9.  Farmers'  Loan  d  Trust  Co.  v.  Northern  Pac. 
Ry.  Co.,  71  Fed.  245,  claim  allowed  on  account  of 
going  on  an  appeal  bond,  upon  tlie  same  principle 
as  Morrison's  case. 

10.  Penn.  Mut.  Life  Ins.  Co.'s  case,  141  111.  35, 
31  N.  E.  138,  claim  allowed  for  right  of  way  dam- 
ages. 

Let  us  now  look  into  the  character  of  Crane 
Company's  claim.  For  convenience  in  discussion,  I 
will  segregate  the  materials  furnished  into  three 
groups : 

1.  Materials  furnished  which  were  used  for  re- 
pairs and  replacements. 

2.  Materials  that  Avere  furnished  and  used  for 
service  connections. 

3.  Materials  that  were  purchased  and  used  in 
making  extensions  and  betterments  and  for  the  lay- 
ing of  the  new  mains  to  take  the  place  of  old  mains. 

1.  The  following  items  are  included  under  the 
first  heading: 

Exhibit  "1"  $  26.80 

Exhibit  "2"  29.23 

Exhibit  "A-3" 95.72 

Exhibit  "A-4"  21.87 

Exhibit  "A-5" 63.82 

Exhibit  "A-7"  176.80 

Exhibit  "A-14" 149.66 
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Exhibit  "A-15" 127.03 

Exhibit  "A-16" 53.44 

Exhibit  "A-18" 45.90 

Exhibit  "A-22" 18.00 

Exhibit  "B-4"  116.41 

Exhibit  "B-8"  168.55 

Exhibit  "B-12" 561.91 

Exhibit  "B-18"  16.95 

Exhibit  "C-1"  130.41 

Exhibit  "C-2"   535.28 

Exhibit  "C-3"  42.84 

Exhibit  "C-4"  111.24 

Exhibit  "C-6"  57.85 

Exhibit  "D-1" 43.44 

Exhibit  "D-4" 222.18 


Total  for  repairs  and  replacements ....  $2,815.33 

There  can  be  no  question  about  the  materials 
furnished  and  used  for  repairs  and  replacements 
coming  squarely  within  the  class  and  nature  allow- 
able as  preferred  claims,  as  reference  to  the  author- 
ities hereinbefore  reviewed  will  show. 

No  doubt  counsel  will  take  exception  to  my  class- 
ing under  one  head  repairs  and  replacements,  but 
in  justification  of  this  I  call  the  court's  attention  to 
the  stipulation  which  refers  to  the  replacements  as 
being  necessary  to  replace  old  and  worn-out  pipe 
and  connections.  I  draw  no  distinction  between 
the  word  "replacements"  and  "repairs,"  as  to  my 
mind  it  is  obvious  that  the  purpose  of  replacements 
necessarily  is  to  take  the  place  of  something  that 
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has  either  become  inadequate  or  out  of  repair.  In 
any  event,  they  constitute  necessary  current  expen- 
ditures. In  some  instances,  also,  the  stipulation 
states  that  the  repairs  and  replacements  were  used 
in  connection  with  betterments  at  the  springs. 
While  this  is  true,  yet  nevertheless  the  facts  remain 
that  it  was  used  for  repair  and  replacement.  We 
doubt  if  there  can  be  any  question  about  the  mate- 
rials used  as  coming  squarely  within  the  class  al- 
lowable as  preferred  claims.  The  authorities  which 
I  have  hereinbefore  reviewed  so  conclusively  estab- 
lish this  point  that  I  am  willing  to  submit  it  with- 
out further  argument. 

2.  The  following  items  are  included  within  the 
second  heading,  that  is,  materials  which  were  used 
for  the  purpose  of  making  service  connections.  An 
explanation  will  be  made  of  these  items,  in  order 
that  the  court  may  thoroughly  understand  the  pur- 
pose.   Quoting  from  the  stipulation  of  facts : 

"Exhibit  "A-1"  consisted  of  cocks,  which 
were  purchased  and  put  in  stock  and 
used  in  connecting  customers  with  the 
gas  mains  of  the  corporation.  It  is 
stated,  however,  that  it  is  not  known 
whether  these  goods  were  used  prior  to 
the  sale  of  the  gas  plant,  or  whether 
they  were  sold  with  the  gas  plant, 
amounting  to   $     58.23 

Exhibit  "A-4"  consisted  of  993  feet  of  %.- 
inch  black  pipe  which  was  used  for  the 
same  purpose,  and  subject  to  the  same 
observation  as  the  above,  amounting  to       30.79 
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Exhibit  "A-4,"  continued,  consisted  of  gal- 
vanized pipe  used  to  connect  customers 
witli  the  mains,  amounting  to 21.31 

Exhibit  "A-4,"  continued,  consisted  of  cor- 
poration cocks  used  to  make  connections 
with  the  users  of  water 48.75 

Exhibit  "A-4,"  continued,  consisted  of  cor- 
poration cocks,  subject  to  the  same  ob- 
servation as  above 36.25 

Exhibit  "A-4,"  continued,  consisted  of  pig 
lead  which  was  used  in  calking  pipes  in 
extensions  that  were  made 154.03 

Exhibit  "A-8"  consisted  of  clamps,  corpo- 
ration cocks  and  stop  cocks  which  were 
used  in  making  connections  with  cus- 
tomers, amounting  to 110.87 

Exhibit  "A-9"  consisted  of  clamps  which 

were  used  for  the  same  purposes 9.10 

Exhibit  "A-10"  was  for  soil  pipe  used  for 
making  curb  boxes  necessary  in  connec- 
tions to  customers,  and  also  for  unions 
used  for  the  same  purpose,  amounting 
to    45.00 

Exhibit  "A-11"  consisted  of  soil  pipe  and 
unions  for  the  same  purpose  as  herein- 
above stated  110.14 

Exhibit  "A-13"  consisted  of  tees  which  were 
used  on  extensions  necessary  to  supply 
customers    85.50 

Exhibit  "A-17"  consisted  of  couplings,  nip- 
ples, valves,  ells  and  cocks  which  were 
used  in  making  service  connections  to 
customers    302.25 
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Exhibit  "A-19"  consisted  of  2,007  feet  of  2- 
inch.  galvanized  pipe  used  for  necessary 
extensions  to  connect  customers 300.08 

Exhibit  "A-21"  consisted  of  clamps  which 
were  used  for  service  connections, 
amounting  to   25.20 

Exhibit  "B-1"  consisted  of  corporation 
cocks  for  wooden  pipe  line  used  in  con- 
nections to  users  of  water,  amounting 
to    41.76 

Exhibit  "B-3"  consisted  of  fittings  and 
other  accessories  used  in  making  con- 
nections to  customers 66.78 

Exhibit  "B-7"  consisted  of  small  fittings 
and  pipe  used  for  repair  and  service 
connections    195.89 

Exhibit  "B-9"  consisted  of  small  fittings 
and  clamps  used  for  connections  to  cus- 
tomers           38.29 

Exhibit  "B-10"  consisted  of  cocks  and  small 
fittings  used  for  making  service  con- 
nections            79.58 

Exhibit  "C-5"  consisted  of  galvanized  pipe, 
corporation  cocks  and  other  fittings 
used  to  connect  customers  with  mains . .      173.89 

Exhibit  "C-7"  consisted  of  3,610  feet  of  2- 
inch  galvanized  pipe  used  for  laying  the 
gas  mains  to  connect  customers  and  for 
connecting  dead  ends  of  mains  in  order 
to  obtain  proper  circulation 551.11 

Exhibit  "C-8"  consisted  of  corporation 
cocks,  ells,  unions  and  nipples  used  for 
service  connections   78.59 
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Exhibit  "D-2"  consisted  of  4-inch  and  2-inch 
galvanized  pipe  which  was  used  in  mak- 
ing service  extensions  to  supply  cus- 
tomers with  water 356.70 

Exhibit  "D-3"  consisted  of  corporation 
cocks,  unions,  clamps  and  ells  used  in 
making  service  connections 171.38 

Exhibit  "D-5"  subject  to  the  same  observa- 
tion as  above  176.84 

Exhibit  "E-1"  consisted  of  %-inch  galvan- 
ized pipe  used  entirely  in  making  ser- 
vice connections  to  customers 41.72 

Total  used  for  service  connections $3,310.03 

To  recapitulate  the  authorities  hereinbefore  re- 
ferred to,  we  have  the  following  definition  of  claims 
allowable  as  preferred: 

"For  necessary  operating  and  managing  ex- 
pense, proper  equipment  and  useful  improve- 
ment; those  which  have  aided  to  conserve  the 
property;  necessary  operating  expense  and  re- 
pair ;  current  operating  expenses ;  material  fur- 
nished and  services  rendered,  which  preserved 
or  enhanced  the  value  of  the  securities." 

With  the  foregoing  definition  as  a  preface,  it 
would  seem  hardly  necessary  to  indulge  in  a  lengthy 
discussion  of  the  propriety  of  this  classification. 
Service  connections  can  be  classed  as  nothing  more 
or  less  than  necessary  equipment  or  current  operat- 
ing expenses.  In  order  to  properly  operate,  it  be- 
came necessary  daily,  no  doubt,  to  connect  appli- 
cants for  water  with  the  mains  of  the  defendant 
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company.  These  connections  were  necessary  to  en- 
able the  corporation  to  perform  its  functions  and 
receive  its  revenue,  its  profits  necessarily  depending 
upon  the  amount  of  water  it  could  sell  and  the  rate 
it  could  collect.  The  only  means,  as  before  stated, 
of  delivering  it  was  through  service  connections. 
In  fact,  the  business  could  not  otherwise  be  con- 
ducted. I  submit,  therefore,  that  nothing  could  be 
deemed  more  essential  than  the  purchasing  and 
using  of  the  necessary  equipment  to  make  these  con- 
nections. Furthermore,  it  is  common  knowledge 
that  all  public  service  corporations  of  the  defend- 
ant's character  uniformly  operate  under  franchises, 
which  compel  the  public  service  corporation,  in 
order  to  retain  its  franchise,  to  serve  water  to  the 
customers  of  the  city  as  demanded.  A  strict  per- 
formance of  this  duty  is  essential  to  the  retaining 
and  enjoyment  of  the  franchise,  which  is  admittedly 
the  most  valuable  asset  of  the  public  service  cor- 
poration. Therefore,  it  seems  logically  to  follow 
that  whatever  was  necessary  to  retain  the  franchise 
cannot  be  classed  other  than  a  necessary  expense, 
in  order  to  conserve  the  property  of  the  corporation. 

3.  The  following  items  are  included  under  the 
third  heading.  These  materials  were  used  in  re- 
placing old  mains  and  in  making  betterments.  I 
will  also  explain  these  items  briefly  by  quoting 
verbatim  from  the  stipulation: 

Exhibit  "A-6"  consisted  of  6-inch  Matheson 
pipe  used  in  an  extension  of  Thirty- 
ninth  Street  in  the  City  of  Vancouver. 
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There  liad  been  a  2-iiicli  main  on  tMs 
street,  but  the  same  had  proven  inade- 
quate to  supply  the  customers,  and  it 
became  necessary  to  lay  these  mains  in 
its  stead.  A  further  extension  was 
added  to  it  to  supply  water  to  the  shops 
of  the  S.,  P.  &  S.  By.  Co $1,868.78 

Exhibit  "A-12"  was  a  gate  valve  used  as  a 
necessary  part  of  the  extension  above 
mentioned    13.61 

Exhibit  "A-14"  consisted  of  a  gate  valve 
used  to  replace  old  gate  valves  in  better- 
ments that  were  made  at  the  springs, 
the  source  of  the  water  supply  for  the 
City  of  Vancouver 149.66 

Exhibit  "A-20"  consisted  of  6-inch  Mathe- 
son  pipe  which  was  laid  on  Fourth 
Plains  Avenue  in  Vancouver.  The  lay- 
ing of  this  main  was  necessitated  in 
order  to  supply  the  users  of  water  and 
also  to  connect  with  fire  hydrants,  in 
compliance  with  the  contract  with  the 
city.  The  laying  of  these  mains  and  the 
performance  of  this  contract  was  made 
a  condition  precedent  to  the  renewing 
of  the  franchise 805.26 

Exhibit  "B-11"  consisted  of  4-inch  and  6- 
inch  Matheson  pipe  used  for  mains 
which  were  laid  in  the  City  of  Hillsboro. 
In  explanation  of  this  item  we  call  the 
court's  attention  to  the  fact  that  the 
franchise  under  which  the  company  had 
operated  had  expired.  Some  of  the 
mains  of  the  corporation  in  the  City  of 


— Page  Twenty-five 

Hillsboro  were  in  an  old,  worn  and 
leaky  condition.  In  addition,  the  city 
desired  to  pave  some  of  its  streets.  In 
tlie  granting  of  the  new  franchise,  or 
rather  in  the  renewing  of  the  old,  the 
condition  was  added  that  the  corpora- 
tion replace  these  old  mains  with  suita- 
ble and  adequate  mains.  It  was  in  com- 
pliance with  this  franchise  and  to  re- 
place the  old  and  worn-out  mains  that 
these  materials  were  purchased 1,680.04 

Exhibit  "B-13"  consisted  of  fittings  which 
were  used  as  a  necessary  part  of  the 
mains  and  therefore  subject  to  the  same 
observation  as  above 28.50 

Exhibit  "B-14"  subject  to  the  same  obser- 
vation as  above 28.50 

Exhibit  "B-15"  subject  to  the  same  obser- 
vation as  above 33.95 

Exhibit  "B-16"  subject  to  the  same  obser- 

A^ation  as  above 18.30 

Exhibit  "B-6."  This  was  for  12-inch  steel 
pipe  in  fittings  which  were  used  in 
crossing  Dairy  Creek  near  Hillsboro.  It 
became  necessary  in  compliance  with 
the  ordinance  for  the  corporation  to  run 
a  pipe  line  from  Hillsboro  to  Sain 
Creek,  a  distance  of  about  12  miles. 
This  main  was  constructed  of  wood  pipe, 
but  in  passing  under  the  creek,  wood 
was  deemed  impracticable,  and  this 
steel  pipe  was  used  in  its  stead 392.40 
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Exhibit  "B-2"  consisted  of  4-iiicli  valves 
which  were  used  on  and  as  a  necessary 
part  of  the  mains  hereinbefore  stated.  .        15.39 

Exhibit  "B-17"  consisted  of  valves  which 
were  used  on  the  4-inch  and  6-inch  mains 
above  stated  78.55 

Exhibit  "B-5"  the  same  as  preceding  item        17.10 

Exhibit  "E-2"  was  used  in  constructing  new 
mains  to  supply  the  Kelso  and  Wal- 
lace schools  in  the  City  of  Kelso.  The 
company  was  operating  under  a  fran- 
chise making  it  obligatory  to  supply 
said  schools  with  water 186.36 


Total  amount  of  merchandise  used  for 

the  above  purpose $5,316.40 

Bearing  in  mind  still  the  definition  hereinabove  f 

given,  let  us  examine  these  items  and  ascertain  if 
possible  whether  they  measure  up  to  the  necessary 
qualifications.  In  determining  this  question,  I  sub- 
mit that  it  is  essential  for  the  court  to  take  into 
consideration  the  nature  of  the  business  in  which 
the  corporation  was  engaged.  That  becomes  par- 
ticularly necessary,  as  the  authorities  are  unani- 
mous in  saying  that  each  case  must  rest  upon  its 
own  peculiar  facts.  (See  Fosdick  v.  Schall,  supra.) 
The  preservation  of  the  franchises,  as  before  in- 
dicated, was  absolutely  essential  to  its  continuing 
in  business.  Therefore  the  materials  that  were 
furnished  in  order  to  do  the  work  necessary  to  re- 
tain them  could  be  classed  under  the  heading  of 
materials  furnished  to  conserve  the  property  of  the 
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corporation.    It  would  seem  that  tlie  learned  judge 
of  tlie  District  Court  was  under  the  impression  that 
in  order  to  justify  expenditures  for  the  purpose  of 
retaining  franchises  some  showing  ought  to  have 
been  made  that   a   failure   to  perform  this   work 
would  have  resulted  in  a  forfeiture.     I  do  not  be- 
lieve that  such  a  deduction  is  warranted.    A  fran- 
chise of  this  character  is  nothing  more  or  less  than 
a  contract  between  a  municipal  corporation  and  a 
private  corporation,  wherein  the  private  corpora- 
tion, denominated  the  public  service  corporation, 
agrees  to  perform  certain  specified  duties,  a  failure 
to  perform  which  would  result  in  a  breach  of  the 
contract  and  subject  the  corporation  to  a  forfeiture. 
Assui'edly   the   public   service   corporation   cannot 
assume  that  a  violation  of  its  contract  would  be 
ignored  or  that  it  would  be  justified  in  failing  to 
perform   until   a   forfeiture  was   threatened.     The 
only  way,  I  submit,  to  prevent  the  property,  and 
particularly  the  rights,  under  its  franchise  from 
becoming  jeopardized  is  to  substantially  perform. 
Therefore  I  contend  that  the  performance  of  the 
conditions  required  by  the  franchise,  the  penalty 
for  a  violation  of  which  was  forfeiture,  would  jus- 
tify any  such  expenditures  as  necessary  to  conserve 
the  property.    No  one  would  contend  that  a  party's 
rights  under  a  contract  were  valuable  if  he  were 
in  default  under  that  contract.     Its  value  must 
necessarily   depend   upon   the   ability   of   the   con- 
tracting parties  to  enforce  it,  and  it  is  elementary 
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in  tlie  law  of  contracts  that  no  one  has  any  legal 
rights  under  a  contract  upon  which  he  is  in  default. 
In  addition  to  being  necessary  under  the  fran- 
chise, the  laying  of  these  mains  was  but  the  nat- 
ural normal  growth  of  the  corporation.  The  com- 
pany operated,  as  will  be  seen  from  the  stipulation 
of  facts,  in  the  towns  of  Chehalis,  Centralia,  Kelso, 
Kalama  and  Vancouver,  Washington,  and  in  Hills- 
boro,  Oregon.  Each  of  these  cities  in  its  normal 
growth  would  demand  increasing  mains.  A  main, 
for  instance,  that  might  be  fully  adequate  on  one 
street  this  year  might  prove  and  would  no  doubt 
prove  wholly  inadequate  five  j^ears  hence,  and 
would  demand  a  new  and  larger  main.  Mains  laid 
under  these  circumstances  cannot  be  considered 
other  than  necessary  improvements  and  equipment, 
in  order  to  conduct  its  business  with  any  degree  of 
facility.  That  water  mains  will  eventually  wear 
out  is  obvious,  and  that  the  only  remedy  is  to  re- 
place is  equally  plain.  All  of  the  mains  and  ex- 
tensions above  stated  were  such,  and  such  only,  as 
become  necessary  to  conserve  the  property  of  the 
corporation  and  enable  it  to  conduct  its  business  in 
keeping  with  the  growth  of  the  cities,  and  in  com- 
pliance with  the  terms  and  spirit  of  its  franchises. 
Furthermore,  a  considerable  portion  of  the  last- 
mentioned  materials  were  furnished  to  replace  old, 
worn-out  mains.  The  fact  that  those  laid  in  place 
of  the  old  mains  were  larger  and  more  adequate 
does  not  mitigate  against  the  fact  that  the  repairs 
were  necessary.    The  specific  amounts  incurred  for 
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new  mains  are  contained  in  the  items  hereinbefore 
set  forth,  so  I  will  not  take  the  space  to  call  the 
court's  attention  to  it  other  than  to  refer  to  the 
classification. 

Opposing  counsel  may  make  the  claim,  as,  in- 
deed, they  did  at  the  trial  court  below,  that  all  of 
these  expenditures  for  new  service  connections 
should  be  classed  as  extensions.  However,  I  do  not 
see  any  merit  in  that  contention.  Such  a  position 
would  necessarily  imply  that  every  time  the  cor- 
poration exercised  its  corporate  function  it  would 
be  making  an  extension  to  its  plant.  Naturally  the 
purchase  of  anything  new  would  presumptively  be 
an  addition  to  the  assets  of  the  company,  but  all  of 
such  purchases  cannot  be  classed  as  extensions,  as 
that  word  is  applied  in  cases  of  this  character. 
Service  connections,  as  before  stated,  are  merely 
means  of  delivering  the  corporation's  product  and, 
as  a  matter  of  fact,  constitute  no  value  except  as 
the  same  is  used  by  a  purchaser  of  water.  To  state 
a  case  analogous :  If  A  builds  a  factory  along  the 
line  of  a  railway  company  and  the  company,  in 
order  to  get  the  freight,  puts  in  a  sidetrack  and 
switch  for  the  accommodation  of  the  factory,  you 
could  not  call  such  a  spur  or  sidetrack  an  exten- 
sion or  a  permanent  improvement.  If  A's  company 
dies,  the  sidetrack  and  switch  are  useless.  It  can 
be  classed  as  nothing  other  than  an  operating  ex- 
pense. 
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II. 


Did  the  intervenor  sell  the  merchandise  claimed 
for  in  reliance  that  it  would  he  paid  out  of  the 
current  earnings  of  the  corporation? 

It  seems  that  the  above  question  must  be  an- 
swered in  the  affirmative  in  order  for  claims  of 
this  character  to  be  allowed.  It  has  not,  however, 
been  held  by  the  authorities  to  be  necessary  to  show 
this  affirmatively.  The  manner  of  furnishing  the 
goods,  the  amounts  in  which  they  are  furnished,  are 
features  that  have  been  taken  into  consideration  in 
determining  this  point.  The  fact  that  the  furnish- 
ing of  these  goods  extended  over  a  considerable 
period  of  time  would  not  only  imply  that  they  were 
purchased  for  current  necessities,  but  that  it  was 
intended  that  they  were  to  be  paid  out  of  the  cur- 
rent earnings.  Also  the  fact  that  notes  were  sub- 
sequently taken  for  a  portion  of  the  amount,  paya- 
ble in  installments  at  future  dates,  is  a  strong  indi- 
cation that  it  was  the  intention  of  the  parties  that 
the  goods  were  to  be  paid  out  of  the  current  income. 
I  do  not  anticipate  that  any  contention  will  be 
made  on  this  point  by  opposing  counsel.  However, 
In  proof  that  the  manner  of  furnishing  the  goods, 
and  the  manner  of  payment  is  decisive  on  the  prop- 
osition, I  will  quote  from  the  case  of  Southern  Ry. 
€o.  V.  Carnegie  Steel  Co,,  176  U.  S.  235 : 

"That  whether  a  debt  was  contracted  upon 
the  personal  credit  of  the  company  without  any 
reference  to  its  receipts  is  to  be  determined  in 
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eacli  case  by  tlie  amount  of  the  debt,  the  time 
and  terms  of  payment,  and  all  other  circum- 
stances attending  the  transaction." 

In  the  above  quoted  case  the  claim  was  for 
something  over  $100,000,  demanded  from  time  to 
time.  Finally  notes  were  given  for  the  balance  due, 
payable  at  future  dates.  An  inspection  of  the  case 
will  show  that  the  situation  is  quite  similar  to  the 
one  at  bar,  and  clearly  establishes  the  fact  that 
Crane  Company  is  well  within  the  rule. 

III. 

After  a  diversion  of  the  current  income  has  heen 
shown,  are  creditors  tvhose  claims  come  ivithin  the 
designated  class  entitled  to  preference,  regardless 
of  time,  provided  they  are  ivithin  the  period  of  the 
statute  of  limitations? 

I  answer  the  above  query  in  the  affirmative. 
The  theory  of  allowance  is  that  through  diversion 
the  secured  creditors  or  bondholders  have  come  into 
possession  of  moneys  which  in  reality  belong  to  the 
current  creditors.  In  other  words,  the  income  of 
the  corporation  is  a  sort  of  trust  fund  for  the  ben- 
efit of  the  unsecured  creditors.  By  allowing  priority 
after  a  diversion  has  been  shown,  the  court  in  effect 
requires  the  secured  creditors  to  release  this  trust 
fund  or  to  pay  back  into  the  fund  that  which  they 
have  surreptitiously  withdra\\Ti. 

In  the  case  of  Moore  v.  Donahoo,  217  Fed.  Eep. 
184,  the  court  held  that  the  current  income  was  a 
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trust  fund  for  the  benefit  of  the  creditors,  the  exact 
language  of  the  opinion  being  as  follows : 

"If,  as  is  thus  held,  the  current  income  con- 
stitutes a  trust  fund,  and  if  the  mortgagee  in 
taking  his  security  impliedly  agrees  that  la- 
borers and  materialmen  may  first  be  paid  out 
of  this  fund  before  he  has  any  claim  thereto, 
and  if  one  performs  labor  or  supplies  material 
in  reliance  upon  this  understanding,  it  follows, 
as  a  matter  of  course,  that  he  has  a  right  which 
a  court  of  equity  may  assist  him  to  enforce  ,  or  if 
he  so  desires  to  institute  a  proceeding  for  that 
purpose." 

To  a  similar  import  is  the  case  of  Union  Trust 
Co.  V.  Walker,  107  U.  S.  596 : 

"As  we  have  said  in  Fosdick  v.  Schall,  99 
U.  S.  235,  these  creditors  are  paid,  not  because 
in  law  they  have  a  lien  on  the  mortgaged  prop- 
erty or  income,  but  because  in  equity  the  earn- 
ings of  the  company  constitute  a  fund  for  the 
payment  of  the  expenses  which  their  claims 
represent  before  any  income  arises  which  ought 
to  be  applied  to  the  discharge  of  the  mortgage 
debt." 

Therefore,  if,  as  it  seems  to  be  conceded,  the  cur- 
rent income  is  a  trust  fund  for  the  benefit  of  cur- 
rent creditors,  there  is  no  good  reason  why  creditors 
should  be  estopi)ed  from  asserting  their  right  to  it 
short  of  the  period  of  limitations.  To  apply  arbi- 
trarily a  six-months'  or  one-year  rule  is  manifestly 
unfair.  The  statute  of  limitations  should  be  the 
only  just  barrier.    While  that  is  arbitrary  purely. 
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yet  it  is  statutory  law  and  is  notice  to  all  dealing 
with  relation  to  it.  It  seems  plain  to  me  that  the 
court  must  either  recede  from  the  position  taken, 
that  the  current  income  is  a  trust  fund  for  the  ben- 
efit of  current  creditors,  or  from  the  position  that 
claims  accruing  prior  to  six  months  before  receiver- 
ship are  barred. 

If  the  current  income  ought  first  to  be  applied 
to  the  payment  of  current  creditors,  and  if  the 
mortgagee  impliedly  agrees  that  that  may  be  done, 
how  in  a  court  of  equity  can  the  mortgagee  justify 
the  retention? 

In  the  case  of  Bellingham  Bay  Imp.  Co.  v.  F.  & 
N.  W.  Ry.  Co.,  49  Pac.  Kep.  514  (Wash.)  it  was  urged 
that  inasmuch  as  the  claims  sought  to  be  preferred 
were  beyond  the  six-months'  period,  they  were  not 
allowable.  In  discussing  that  feature  of  the  case, 
the  court  said: 

"*  *  *  It  would  seem  but  just  that  a 
party  should,  in  the  absence  of  special  circum- 
stances of  controlling  importance,  be  entitled 
to  equitable  relief  for  the  full  period  in  which, 
according  to  the  statute,  an  action  might  be 
maintained  at  law  to  enforce  the  demand.  If 
the  lapse  of  three  years  is  necessary,  under  the 
statute,  to  bar  the  debt,  there  appears  to  be  no 
sufficient  reason,  generally  speaking,  why  the 
equitable  right  should  be  barred  within  a 
shorter  period." 

This  appears  to  be  logic,  as  well  as  equity. 
Another  equitable  feature  creeps  into  the  discus- 
sions, which  the  court  should  not  be  unmindful  of. 
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and  that  is  the  bondholders  are  here  seeking 
equitable  relief.  They  asked  and  received  at  the 
hands  of  the  court,  in  fact,  extraordinary  equitable 
relief  in  the  appointment  of  a  receiver.  After  com- 
ing into  equity  they  ought  not  to  be  permitted  to 
take  the  position  that  they  can  enforce  their  secur- 
ity and  at  the  same  time  retain  from  the  current 
income  moneys  which  they  had  no  right  in  the  first 
instance  to  take.  I  cannot  see  how  their  position 
can  be  tenable,  unless  we  are  to  ignore  the  maxim 
that  "he  who  seeks  equity  must  do  equity."  There- 
fore, I  say  that  by  application  of  the  well-estab- 
lished principles  of  equity,  as  well  as  the  theory 
of  allowance,  the  court  cannot  escape  the  conclusion 
that  in  meting  out  to  the  plaintiff  the  equitable 
relief  which  it  prays  for,  the  court  should  at  the 
same  time  compel  the  plaintiff  to  do  equity  by  re- 
turning the  funds  wrongfully  diverted. 

In  most  cases  where  claims  have  been  denied  be- 
cause of  time,  no  other  equities  favorable  to  inter- 
venor  were  presented.  A  diversion  creates  an  equity 
most  favorable  to  intervenor,  as  has  been  often  held. 

The  case  of  Clark  v.  Central  Ry.  &  Banking  Co., 
66  Fed.  Eep.  806,  is  typical,  holding: 

"In  this  case  the  equities  are  especially  fa- 
vorable to  the  intervenors,  for  it  appears  that 
there  was  a  diversion  of  the  income  for  the 
payment  of  interest  on  bonds." 

In  all  cases  that  I  have  reviewed  where  the  other 
equities  have  been  favorable  to  intervenor  the  ques- 
tion of  time  has  been  absolutely  ignored. 
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Morrison  v.  Trust  Co.,  supra. 
Burnham  v.  Bowen,  supra, 

IV. 

What  constitutes  a  diversion  of  the  income,  and 
did  diversion  take  place? 

There  was  no  contention  made  in  the  court  below 
and  I  do  not  think  any  contention  will  be  made 
here  that  there  was  no  diversion.  In  fact,  by  the 
stipulation  it  was  agreed,  in  substance,  that  there 
had  been  a  diversion,  in  that  the  interest  on  the 
bonded  debt  had  been  paid  out  of  the  curi^nt  in- 
come. (Trans,  of  Rec,  p.  57.)  By  reference  to  the 
amount  of  the  interest  ])a5^able,  it  will  be  seen  that 
diversions  in  this  case  did  occur  to  the  amount  of 
nearly  $100,000  2)er  year  during  the  time  that  Crane 
Company's  account  accrued.  That  the  paying  of  in- 
terest on  bonded  debt  is  a  diversion  is  well  estab- 
lished by  the  authorities,  and  needs  no  discussion.  In 
addition  to  this  diversion,  it  is  apparent  from  an  in- 
spection of  the  i^eceiver's  reports  that  the  company's 
plant  at  some  points  in  Washington  and  at  Hillsboro, 
Oregon,  was  a  paying  investment.  That  is,  as  far  as 
the  water  end  of  the  business  Avas  concerned.  These 
earnings  were  made  possible,  to  a  large  extent,  by  the 
materials  furnished  by  Crane  Company.  As  before 
stated,  I  do  not  feel  that  there  will  be  any  conten- 
tion made  on  this  point,  and  I  will  therefore  waive 
any  further  discussion,  at  least  until  the  correctness 
of  this   assumption   is   challenged.     However,   the 
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cases  cited  in  my  Points  and  Authorities  under  this 
heading  conclusively  establish  the  proposition. 

V. 

How  should  the  income  of  a  receivership  he  used, 
and  how  was  it  used? 

What  has  just  previously  been  said  about  income 
prior  to  receivership  is  equally  true  as  to  income 
during  receiA^ership.  If  at  the  instance  of  the  mort- 
gage creditors  a  receiver  is  appointed,  the  receiver 
is  bound  to  use  the  income  of  the  receivership  in  the 
manner  the  corporation  would  have  been  bound  to 
use  it.  In  other  words,  the  appointment  of  the  re- 
ceiver does  not  give  the  mortgagee  the  right  to  mis- 
appropriate the  current  earnings,  and  if  these  cur- 
rent earnings  are  misappropriated  in  the  manner 
hereinbefore  stated,  the  corpus  of  the  estate  is 
chargeable  with  the  restoration  of  the  funds.  This 
proposition  is  uniformly  held  to  by  all  of  the  lead- 
ing authorities. 

In  Burnham  v.  Bowen,  111  U.  S.  780,  is  found: 

"When  a  court  of  chancery,  in  enforcing  the 
rights  of  mortgage  creditors,  takes  possession 
of  a  mortgaged  railroad  and  thus  deprives  the 
company  of  the  power  of  receiving  any  further 
earnings,  it  ought  to  do  what  the  company 
would  have  been  bound  to  do  if  it  had  remained 
in  possession;  that  is  to  say,  pay  out  of  what 
is  received  from  earnings  all  the  debts  which 
in  equity  and  good  conscience,  considering  the 
character  of  the  business,  are  chargeable  upon 
such  earnings." 
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Further  quoting  from  tlie  case,  page  782 : 

"So  far  as  current  expense  creditors  are 
concerned,  the  court  should  use  the  income  of 
the  receivership  in  the  way  the  company  would 
have  been  bound  in  equity  and  good  conscience 
to  use  it  if  no  change  in  the  possession  had  been 
made.  This  rule  is  in  strict  accordance  with 
the  decision  in  Fosdick  v.  Scliall,  which  we  see 
no  reason  to  modify  in  any  particular." 

Substantiating  this  proposition  are  the  later 
cases  of  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S. 
182,  and  International  Trust  Co.  v.  Toivnsend  Brick 
Cont.  Co.,  95  Fed.  Kep.  850,  and  Hale  v.  Frost,  99  U. 
S.  389. 

The  receiver's  report  shows  a  net  income  in  the 
hands  of  the  receiver,  which  he  has  collected,  amount- 
ing to  $123,091.44  (see  stipulation  of  facts.  Trans, 
of  Eec,  p.  79).  If,  as  these  authorities  state,  a  re- 
ceiver should  use  the  fund  as  the  corporation  would 
have,  and  should  have,  used  it,  had  a  receiver  not 
been  appointed,  he  cannot  escape  the  obligation  of 
paying  the  notes  representing  Crane  Company's 
claim,  as  they  were  made  specific  obligations,  due 
and  payable  every  thirty  days  until  the  total  sum 
was  paid. 

Furthermore,  considering  the  amount  of  the  di- 
version, it  is  apparent  but  for  that  fact  this  obliga- 
tion would  have  been  paid.  Therefore  the  court  has 
the  power  to  use  this  income  to  pay  the  obligations 
that  should  have  been  paid  out  of  the  current  in- 
come. 
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As  is  stated  in  the  case  of  Fosdick  v.  Schall,  99 
U.  S.  235: 

"It  is  witMn  tlie  power  of  tlie  court  to  use 
the  income  from  the  receivership  to  discharge 
obligations  which,  but  for  the  diversion  of  the 
funds,  would  have  been  paid  in  the  ordinar 
course  of  business." 

VI. 

Within  what  time  must  claims  accrue  in  order  to 
he  admitted  to  priority  over  secured  creditors? 

We  come  now  to  the  most  important  phase  of  the 
discussion  and  the  point  that  seems  to  have  been 
decisive  against  the  intervenor  in  the  court  below. 
To  facilitate  discussion  of  the  subject,  I  will  divide 
the  intervenor's  claims  herein  into  different  periods. 

1.  Within  the  six-months'  period  prior  to  re- 
ceivership : 

Exhibit  "1"— June  24,  1914 $2G.80 

Exhibit  "2"— July  15,  1914 29.23 

$56.03 

2.  Goods  furnished  within  fifteen  months  prior 
to  receivership: 

Exhibit  "A-14"— April  18,  1913 $  149.66 

Exhibit  "A-15"— April  22,  1913 127.03 

Exhibit  "A-16"— May     1,  1913 53.44 

Exhibit  "A-17"— May     3,  1913 302.25 

Exhibit  "A-18"— May     9,  1913 45.90 

Exhibit  "A-19"— May  10,  1913 300.08 

Exhibit  "A-20"— May  20,  1913 805.26 
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Exhibit  "A-21"— June  12,  1913 25.20 

Exhibit  "A-22"— June  25,  1913 18.00 

Exhibit  "B-18"— May  22,  1913 16.95 

Exhibit  "C-  3"— May     1,  1913 42.84 

Exhibit  "C-  4"— May     1,  1913 111.24 

Exhibit  "C-  5"— May     1,  1913 173.89 

Exhibit  "C-  6"— May  12,  1913 57.85 

Exhibit  "C-  7"— May  22,  1913 551.11 

Exhibit  "C-  8"— June  27,  1913 78.59 

Exhibit  "D-  5"— April  25,  1913 170.84 

Exhibit  "E-  3"— May  6,  1913 1.88 

$3,038.01 

3.  Goods  furnished  within  two  years  and  three 
months  prior  to  receivership: 

Exhibit  "A-  2"— May    9,  1912 $      49.00 

Exhibit  "A-  3"— May  11,  1912 95.72 

Exhibit  "A-  4"— May  20,  1912 30.79 

Exhibit  "A-  4"— May  20,  1912 21.31 

Exhibit  "A-  4"— May  20,  1912 21.87 

Exhibit  "A-  4"— May  20,  1912 48.75 

Exhibit  "A-  4"— May  20,  1912 36.25 

Exhibit  "A-  4"— May  20,  1912 164.03 

Exhibit  "A-  5"— May  24,  1912 63.82 

Exhibit  "A-  6"— June  19,  1912 1,868.70 

Exhibit  "A-  7"— June  19,  1912 176.80 

Exhibit  "A-  8"— June  25,  1912 110.87 

Exhibit  "A-  9"— July     1,  1912 9.10 

Exhibit  "All"— July  16,  1912 110.14 

Exhibit  "A-10"— July  10,  1912 45.00 

Exhibit  "A-12"— Julv  17,  1912 13.16 
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ExMbit  "A-13"— July  23,  1912 85.50 

Exhibit  "B-  9"— June    4,  1912 38.29 

Exhibit  "B-  8"— June  26,  1912 168.55 

Exhibit  "B-11"— June  26,  1912 1,680.04 

Exhibit  "B-13"— July     1,  1912 28.50 

Exhibit  "B-14"— July     1,  1912 28.50 

Exhibit  "B-15"— July     1,  1912 33.95 

Exhibit  "B-16"— July     1,  1912 18.30 

Exhibit  "B-10"— July  12,  1912 79.58 

Exhibit  "B-12"— July  16,  1912 561.91 

Exhibit  "B-  3"— July  20,  1912 66.78 

Exhibit  "B-16"— July  23,  1912 392.40 

Exhibit  "B-  4"— July  29,  1912 116.41 

Exhibit  "B-  2"— July  30,  1912 15.39 

Exhibit  "B-  1"— July  30,  1912 41.76 

Exhibit  "B-17"— August  1,  1912 28.55 

Exhibit  "B-  5"— August  5,  1912 17.10 

Exhibit  "C-  1"— May  20,  1912 130.41 

Exhibit  "C-  2"— June  19,  1912 535.28 

Exhibit  "D-  1"— May  14,  1912 43.44 

Exhibit  "D-  2"— May  17,  1912 356.70 

Exhibit  "D-  3"— May  20,  1912 171.36 

Exhibit  "D-  4"— June  13,  1912 222.18 

Exhibit  "E-  1"— May  17,  1912 41.72 

Exhibit  "E-  2"— July  16,  1912 186.36 

$7,944.29 

4.  Goods  furnished  within  three  years: 
Exhibit  "A-1"— August  14,  1911 $58.23 
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5.  Goods  furnished  within  three  years  and  three 
months : 
Exhibit  "B-7"— May  10,  1911 $195.89 

Again  let  me  call  the  court's  attention  to  the  re- 
peated injunctions  in  the  authorities  that  each  case 
must  be  decided,  to  a  large  extent,  upon  its  own 
peculiar  facts  and  equities.  There  has  been  no  hard 
and  fast  rule  establishing  the  time  within  Avhich 
claims  can  be  allowed.  There  is  no  statutory  limi- 
tation, and  in  the  absence  of  a  statutory  limitation, 
it  is  obvious  that  there  can  be  no  rule  binding  upon 
this  court  or  upon  any  court,  in  fact.  The  six- 
months'  rule  which  was  invoked  and  applied  by  the 
trial  court  has  never  been  adopted  in  any  jurisdic- 
tion, and  particularly  not  in  this  jurisdiction. 
Furthermore,  it  is  generally  applied,  as  I  will  show, 
where  in  the  appointment  of  a  receiver  a  specific 
provision  is  put  in  to  that  effect.  In  fact,  the  six- 
months'  rule  arose  out  of  an  order  of  that  kind. 

As  is  stated  in  Foster's  Federal  Practice  (5th 
ed.).  Volume  1,  Section  305,  page  962: 

"The  practice  arose  in  the  Seventh  Circuit 
to  impose  as  a  condition  upon  the  appointment 
of  a  receiver  in  a  suit  for  the  foreclosure  of  a 
railroad  mortgage,  that  debts  for  materials  and 
supplies  and  labor  furnished  to  the  mortgagor 
within  six  previous  months  be  paid  out  of  the 
net  income,  or  in  some  cases  out  of  the  proceeds 
of  the  sale  of  the  road,  before  the  debt  secured 
by  the  mortgage.  This  is  called  the  six-months' 
rule." 
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The  cases  are  so  numerous  that  it  would  be  im- 
practical and  unnecessary  to  review  many,  but  I 
will  refer  to  what  I  consider  the  principal  authori- 
ties on  the  question  and  out  of  which  this  doctrine 
grew,  and  through  which  it  is  promulgated : 

Farmers'  Loan  d  Trust  Co.  v.  Ry.,  53  Fed.  Kep. 

187: 

"There  is  no  fixed  rule  barring  preferential 

debts  contracted  more  than  six  months  before 
the  appointment  of  a  receiver.  There  is  no  six- 
months'  rule." 

Railroad  Co.  v.  Lamont,  69  Fed.  Kep.  23 : 

"A  preferential  claim  is  not  barred  though 
contracted  more  than  six  months  before  the  ap- 
pointment of  a  receiver.  As  to  such  debts 
there  is  no  six-months'  rule,  as  has  often  been 
decided." 

Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S. 

285: 

"In  some  cases  the  courts  in  their  adminis- 
tration of  railway  properties  by  receivers  have 
refused  to  give  priority  to  unsecured  claims 
that  did  not  accrue  within  the  six  months  im- 
mediately preceding  the  appointment  of  a  re- 
ceiver. Such  a  rule  will  do  full  justice  in  most 
cases  to  creditors  who  are  to  look  to  current 
receipts  for  current  debts,  but  no  absolute  rule 
on  the  subject  has  been  prescribed  by  statute 
or  judicial  opinion.  A  claim  accruing  back  of 
the  six-months'  period  immediately  preceding 
the  receivership  may,  under  the  circumstances 
of  the  particular  case,  be  accorded  the  same 
priority  in  the  distribution  of  earnings  that  be- 
longs to  like  claims  arising  within  that  period." 
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Perhaps  tkere  can  be  no  more  convincing  argu- 
ment to  show  that  there  has  never  been  a  hard  and 
fast  rule  established  than  to  cite  some  cases  where 
claims  have  been  allowed  for  periods  greater  than 
six  months. 

1.  In  the  case  of  Skiddy  v.  Atlantic ^  3  Hughes, 
320,  a  claim  was  allowed  that  had  accrued  eight 
months  prior  to  the  receivership. 

2.  In  the  case  of  So.  Ry.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  and  Burnham  v.  Bowen,  111  U.  S. 
776,  claims  were  allowed  that  had  accrued  eleven 
months  prior  to  the  receivership. 

3.  In  the  case  of  Farmers'  Loan  d  Trust  Co.  v. 
Ry.,  53  Fed.  Eep.  182,  and  Central  Trust  Co.  v.  Ry., 
41  Fed.  Eep.  551,  claims  were  allowed  that  had  ac- 
crued two  years  prior  to  the  receivership. 

4.  In  the  case  of  N.  Y.  Guaranty  &  Indemnity 
Co.  V.  Tacoma  Rd.,  83  Fed.  Kep.  365,  a  claim  was 
allowed  that  had  accrued  twenty-two  months  prior 
to  the  receivership.  This  case  arose  and  was  de- 
cided in  this  jurisdiction. 

5.  In  the  case  of  Hale  v.  Frost,  99  U.  S.  389,  a 
claim  was  allowed  that  had  accrued  three  years 
prior  to  the  receivership. 

6.  In  the  case  of  Trust  Co.  v.  Morrison,  125  U.  S. 
591,  a  claim  was  allowed  as  preferred,  a  part  of 
which  had  accrued  more  than  six  years  prior  to  re- 
ceivership. 

Some  of  the  above  decisions  I  will  review,  in 
order  to  show  the  court's  reasoning  in  allowing  the 
claims. 
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In  the  case  of  Southern  Ry.  v.  Carnegie  Steel  Co., 
supra,  tlie  court  allowed  tlie  claim  as  preferred,  not- 
withstanding that  the  order  appointing  the  receiver 
contained  the  usual  six-months'  clause.  Part  of  the 
materials  for  which  they  were  claiming  went  to  the 
construction  of  a  new  line  of  road.  Furthermore, 
about  three  or  four  months  prior  to  the  api^oint- 
ment  of  the  receiver  the  claim  of  Carnegie  Steel 
Company  was  reduced  to  the  form  of  notes,  made 
payable  at  future  dates,  very  similar  to  the  case 
at  bar. 

In  holding  upon  the  question  that  the  court  was 
not  bound  by  the  six-months'  rule,  and  in  deciding 
the  claim  in  favor  of  the  intervenor,  the  court  stated 
as  follows,  page  285: 

"It  may  be  safely  affirmed,  upon  the  au- 
thority of  former  decisions,  that  a  railroad 
mortgagee,  when  accepting  his  security,  im- 
pliedly agrees  that  the  current  funds  of  a  rail- 
road company,  contracted  in  the  ordinary 
course  of  business,  shall  be  paid  out  of  the  cur- 
rent receipts  before  he  has  any  claim  upon  such 
income." 

It  will  be  seen  that  here  the  court  absolutely  dis- 
regards the  question  of  time,  in  spite  of  the  fact 
that  in  the  order  appointing  the  receiver  the  six- 
months'  clause  was  added.  The  equities  which  per- 
mitted the  court  to  allow  the  claims  in  that  case 
were  very  similar  to  the  facts  presented  here,  and 
we  commend  this  case  particularly  to  a  careful 
reading  by  the  court. 
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In  the  case  of  Farmers'  Loan  d  Trust  Co.  v.  K. 
C,  W.  d  N.  W.  Ry.  Co.,  53  Fed.  Rep.  187,  Judge 
Caldwell,  in  the  opinion,  quotes  from  the  case  of  the 
Central  Trust  Co.  v.  St.  Louis,  W.  A.  d  T.  Ry.  Co., 
41  Fed.  Rep.  551,  where  preferred  claims  were  al- 
lowed extending  over  a  period  of  two  years  prior 
to  the  receivership,  and  where  Justice  Brewer  said : 

"I  do  not  understand  from  the  parties  mak- 
ing the  application  for  the  receiver  that  there 
was  any  desire  or  thought  of  cutting  off  any 
just  claims  accruing  during  the  brief  period 
which  elapsed  since  their  mortgage  was  given, 
and  if  counsel  or  party  had  any  such  idea  they 
much  mistake  my  judgment  in  the  premises." 

This  is  strong  language.  In  other  words,  Justice 
Brewer  calls  two  years  a  "brief  period,"  and  clearly 
indicates  what  I  have  heretofore  contended,  that 
claims  that  have  an  equitable  character  should  not 
be  arbitrarily  barred  by  the  application  of  any  six- 
months',  eight-months',  or  any  other  rule. 

In  Trust  Co.  v.  Morrison,  supra,  the  equities  of 
an  intervening  petitioner  were  thoroughly  dis- 
cussed. Here  it  appears  that  an  execution  was 
sued  out  and  the  property  of  the  railroad  company 
levied  upon.  The  railway  company  filed  a  bill  for 
an  injunction  and  were  compelled  to  put  up  a  bond. 
This  bond  was  furnished  by  Morrison.  Subsequently 
the  railway  company  were  defeated,  and  Morrison 
became  liable,  and  after  considerable  litigation, 
paid  a  considerable  amount,  as  I  remember,  about 
$12,000,  in  satisfaction  of  the  judgment.    The  case 


Page  Forty-six — 

is  a  very  interesting  one  and  touclies  most  of  the 
points  upon  wMch  these  cases  are  decided. 

It  will  be  noted,  furthermore,  that  the  time 
question  is  absolutely  ignored  by  the  court.  The 
facts  of  the  case  were  inquired  into,  and  it  was 
decided  squarely  upon  the  equities,  regardless  of 
time. 

No  time  limit  was  discussed,  but  looking  at  the 
case  from  an  equitable  standpoint,  the  court  saw 
that  Morrison  had  come  forth  at  a  time  when  the 
property  of  the  corporation  was  in  peril  and  rescued 
it.  This  inured  to  the  benefit  of  the  bondholders. 
Applying  the  same  equity  to  this  case,  we  find  that 
Crane  Company,  in  Vancouver  and  also  in  Hills- 
boro,  came  forth  at  a  time  when  the  company  was 
in  danger  of  losing  its  franchises,  when  its  property 
had  become  debilitated,  when  it  was  necessary  to 
make  extensions,  lay  new  mains  and  otherwise  com- 
ply with  its  franchises  and  secure  renewals  which 
were  essential  to  the  preservation  of  its  property, 
and  the  properties  covered  by  the  mortgage,  and 
rescued  this  property  from  "peril  of  abstraction," 
and  by  reason  thereof  Crane  Company's  money  has 
gone  into  the  pockets  of  the  mortgage  bondholders. 
In  fact.  Crane  Company  literally  converted  a  secur- 
ity which  was  admittedly  valueless  into  properties 
worth  thousands  of  dollars.  Furthermore,  to  mag- 
nify the  inequity  and  add  a  grim  irony  to  the  sit- 
uation, the  mortgage  bondholders  were,  during  this 
time,  taking  and  receiving  money  from  the  corpora- 
tion that,  under  all  of  the  authorities,  equitably  be- 
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longed  to  Crane  Company.  If,  as  the  authorities 
seem  to  hold,  this  doctrine  rests  on  the  considera- 
tion of  equitable  principles,  what  possible  equitable 
consideration  would  justify  such  a  holding?  To  our 
mind  it  would  be  shocking  to  the  most  common  prin- 
ciples of  equity  to  allow  them  to  reap  the  benefits 
of  the  materials  which  Crane  Company  have  put 
into  their  properties  without  compensating  them 
therefor.  In  the  receiver's  report  filed  herein  it 
will  be  found  that  the  estimated  value  of  its  prop- 
erties is  given  in  such  an  amount  as  to  clearly  indi- 
cate that  what  Crane  Company  put  in  increased  the 
value  of  the  properties  more  than  tenfold. 

Take,  again,  the  case  of  Burnham  v.  Bowen,  111 
U.  S.  783,  where  claims  were  allowed  that  had  ac- 
crued eleven  months  prior  to  the  receivership.  The 
court  again  ignores  the  question  of  time,  deciding 
the  case  upon  the  proposition: 

"That  if  current  earnings  are  used  for  the 
benefit  of  mortgage  creditors,  before  current 
expenses  are  paid,  the  mortgage  security  is 
chargeable  in  equity  with  the  restoration  of 
the  fund  which  has  been  thus  improperly  ap- 
plied to  their  use." 

It  does  not  in  any  of  the  cases  that  I  have  re- 
viewed consider  time  as  one  of  the  equitable  essen- 
tials necessary  to  the  allowing  of  claims.  One  of 
the  latest  cases,  for  instance,  in  which  the  six- 
months'  rule  is  mentioned  is  Gregg  v.  Metropolitan 
Trust  Co.,  197  U.  S.  107. 
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The  court  stated  that  no  question  of  diversion 
was  raised.  The  only  thing  to  be  decided  was  as  to 
whether  the  intervenors  were  entitled  to  priority 
out  of  the  corpus  of  the  estate.  Some  reason  for 
such  a  decision,  because  the  bondholders  did  not 
visibly  and  materially  benefit  by  the  materials  fur- 
nished, neither  did  they  take  what  in  equity  be- 
longed to  the  current  creditors. 

Here  we  have  the  admitted  facts  that  the  bond- 
holders, in  addition  to  getting  the  benefit  of  the 
materials  which  Crane  Company  have  put  in,  took 
from  the  corporation  money  which  should  have  gone 
to  Crane  Company,  and  which  would  have  been 
sufficient  to  more  than  pay  Crane  Company's  claim. 
If,  as  is  stated  in  the  cases  hereinbefore  cited,  this 
income  constitutes  a  trust  fund  for  the  benefit  of 
the  current  creditors,  there  is  no  reason  why  the 
elapse  of  a  year  or  two  should  foreclose  the  cred- 
itors, or  give  the  mortgage  bondholders  the  right  to 
retain  what  does  not  belong  to  them. 

In  the  case  of  N.  Y.,  G.  &  I.  Co.  v.  Tacoma  Ry.  d 
Motor,  83  Fed.  Kep.  367,  a  cable  had  been  furnished 
to  the  railway  company  more  than  twenty-six 
months  prior  to  the  date  of  the  receivership.  A 
diversion  was  shown  in  the  case,  and  in  deciding 
that  the  intervenor  was  entitled  to  priority  and  in 
passing  upon  the  question  of  time,  the  court  stated 
as  follows : 

^^Nor  can  it  he  said  that  there  is  a  fixed 
arbitrary  rule  barring  preferential  claims  that 
have  been  contracted  more  than  six  months  be- 
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fore  the  appointment  of  a  receiver.  In  Rail- 
road Co.  V.  Lamont,  supra,  it  was  said  *a  prefer- 
ential debt  is  not  barred,  though  contracted 
more  than  six  months  before  the  appointment 
of  a  receiver.  As  to  such  debts,  there  is  no  ar- 
bitrary six-months'  rule,  as  has  often  been  de- 
cided.' In  the  case  cited  the  indebtedness  ac- 
crued more  than  six  months  before  the  receiver- 
ship. In  Atkins  v.  Railroad,  3  Hughes,  307 
(Fed,  Cas.  No.  604),  the  claim  was  twenty- two 
months'  old  at  the  time  of  the  appointment  of 
the  receiver.  In  the  case  of  Hale  v.  Frost,  99 
U.  S.  389,  the  Supreme  Court  gave  priority  to 
a  claim  for  materials  furnished  three  years 
before  the  appointment  of  a  receiver,  and  for 
which  a  note  had  been  given  sixteen  months 
before  the  receiver  was  appointed.  In  Burn- 
ham  V.  Bowen,  111  U.  S.  776,  priority  was  given 
to  a  claim  for  coal  supplied  eleven  months  be- 
fore the  appointment  of  a  receiver.  In  Trust 
Co.  V.  Morrison,  supra,  a  liability  incurred  by 
the  intervenor  as  surety  for  a  railroad  com- 
pany on  an  injunction  bond  to  stay  the  execu- 
tion of  a  judgment  at  law  against  the  company, 
executed  more  than  six  years  before  the  date  of 
the  filing  of  the  petition  in  intervention,  was 
held  a  preferential  claim.  See,  also,  Douglass 
V.  Cline,  12  Buch.  608;  Skiddy  v.  Railroad  Co., 
3  Hughes,  320  (Fed.  Cas.  No.  12,922) ;  William- 
son Administrators  v.  Railroad,  33  Grat.  624. 
In  the  case  at  bar  the  cable  was  delivered  on 
September  17,  1892,  and  was  placed  in  use  on 
October  2Jf  of  the  same  year.  The  defendant 
motor  company  was  solvent  until  December 
20,  1894.  and  on  December  21^  of  that  year  a 


Page  Fifty — 

receiver  was  appointed  by  the  state  court  to 
take  possession  and  charge  of  the  property  of 
the  company.  The  time  that  elapsed  between 
the  delivery  of  the  cable  and  the  appointment 
of  the  receiver  by  the  state  court  would,  there- 
fore be  about  twenty- six  months,  or  a  little 
over  two  years." 

The  Supreme  Court  of  the  State  of  Washington 
has  passed  upon  the  question  in  a  very  interesting 
and  exhaustive  case,  viz. : 

Bellingham  Bay  Improvement  Co.  v.  Fair- 
haven  d  N.  W.  Ry.  Co.,  et  al.,  49  Pac.  Kep. 
514. 

In  this  case  the  intervenor's  right  of  action  was 
for  labor,  supplies  and  materials  furnished  the  rail- 
way company  between  January,  1892,  and  August, 
1893.  The  receiver  was  appointed  February  1, 1896. 
The  attorneys  for  the  receiver  demurred  to  the  com- 
plaint, one  of  the  grounds  of  demurrer  being  that 
the  intervenor  had  lost  by  laches  any  equity  for 
preference  over  the  mortgaged  debt.  The  court,  in 
passing  upon  the  subject,  reviewed  a  number  of  the 
federal  cases,  and  as  that  portion  of  the  opinion  is 
brief,  I  quote  it  verbatim : 

^^We  think  it  is  correctly  stated  that  the 
length  of  delay  in  asserting  one's  rights  which 
will  amount  to  laches  is  not  subject  to  fixed 
rule,  but  is  largely  dependent  upon  circum- 
stances. The  usual  course  of  the  company  in 
the  conduct  of  its  affairs,  its  financial  circum- 
stances and  ability  to  make  payment,  as  well 
as  the  course  of  dealing  between  the  parties, 
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must  be  considered  in  determining  to  what  ex- 
tent credit  for  claims  of  this  character  may  be 
permitted  to  run  back.  In  Hale  v.  Frosty  99 
U.  S.  389,  the  Supreme  Court  of  the  United 
States  gave  priority  to  a  claim  for  material  fur- 
nished three  years  before  the  appointment  of  a 
receiver.  In  Burnham  v.  Bowen,  111  U.  S.  776, 
4  Sup.  Ct.  675,  the  same  court  gave  preference 
to  a  claim  for  supplies  furnished  more  than 
eleven  months  prior  to  the  appointment  of  a 
receiver;  and  in  Farmers^  L.  d  T.  Co.  v.  Kansas 
City,  W.  d  N.  W,  Ry.  Co.,  53  Fed.  182,  it  is  said : 
'There  is  no  fixed  rule  barring  preferential 
debts  contracted  more  than  six  months  before 
the  appointment  of  the  receiver.  There  is  no 
six-months-  rule.'  And  the  court  further  says 
that  what  length  of  time  will  bar  them  is  not 
clear  upon  the  authorities,  'and  depends  largeh^ 
upon  the  circumstances  of  each  particular  case.' 
Upon  principle,  it  would  seem  but  just  that  a 
party  should,  in  the  absence  of  special  circum- 
stances of  controlling  importance,  be  entitled 
to  equitable  relief  for  the  full  period  in  which, 
according  to  the  statute,  an  action  might  he 
maintained  at  law  to  enforce  the  demand.  If 
the  lapse  of  three  years  is  necessary,  under  the 
statute,  to  bar  the  deht,  there  appears  to  he  no 
sufficient  reason,  generally  speaking,  why  the 
equitahle  right  should  he  harred  within  a 
shorter  period." 

It  would  seem  that  the  portion  in  italics  is  espe- 
cially fitting  to  the  case  under  discussion.  If,  as 
the  authorities  which  I  have  previously  reviewed 
conclusively  establish,  the  current  income  is  a  trust 
fund  for  current  creditors,  and  that  through  a  diver- 
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sion  the  bondliolders  have  inequitably  come  into 
possession  of  funds  which  do  not  belong  to  them, 
there  is  no  reason  why  their  obligation  to  return  it 
should  be  impaired  within  the  statute  of  limita- 
tions. Another  significant  fact  in  the  case  above 
quoted  is,  that  the  allowance  was  made  from  the 
corpus  of  the  estate,  as  there  was  no  diversion 
shown. 

There  will,  no  doubt,  be  authorities  cited  by 
counsel  tending  to  show  that  there  is  a  six-months' 
rule  in  effect.  However,  a  close  inspection  of  the 
cases  will  reveal  the  fact  that  the  application  of  a 
six-months'  rule,  or  any  other  rule,  is  purely  arbi- 
trary, and  applies  solely  to  the  particular  facts 
under  discussion,  and  in  most  instances  where  no 
diversion  of  current  income  is  shown.  It  will  read- 
ily be  seen  that  a  case  where  no  diversion  has  been 
shown  should  be  tested  by  entirely  different  equity 
than  one  where  a  diversion  is  admitted.  There  are 
also  cases  where  the  six-months'  rule  was  applied, 
owing  to  some  state  statute  which  had  been  followed 
by  the  Federal  Court  in  the  appointment  of  a  re- 
ceiver, and  which  provided  for  preferential  claims 
accruing  within  the  six-months'  period  prior  to  the 
receivership. 

Such  cases  must  be  differentiated  from  the  pres- 
ent case.  In  reading  over  the  various  cases  where 
time  has  been  a  factor  in  the  decisions  I  have  noted 
particularly  that  the  courts  have  always  prefaced 
their  holding  by  the  affirmation  that  no  six-months' 
rule  existed,  but  as  applied  to  the  facts  of  the  par- 
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ticular  case,  the  six-months'  time  was  ample.  Other 
cases  have  been  decided  on  a  question  of  time  where 
there  were  no  other  equities  in  favor  of  the  inter- 
venor;  in  fact,  where  the  general  equities  were  de- 
cidedly against  them.  Many  decisions,  each  sup- 
ported by  the  so-called  "six-months'  rule,"  arose  in 
the  Eighth  Circuit,  and  for  some  reason  or  other 
Judge  Sanborn's  decisions  are  in  direct  conflict  with 
other  decisions  of  the  Supreme  and  Federal  Courts, 
because  of  the  technical  rules  he  applied,  apparentl}^ 
for  the  benefit  of  the  bondholders  and  mortgagees. 
It  is  impossible  to  harmonize  all  of  the  judicial 
utterances  and  conclusions  set  forth  in  the  differ- 
ent cases  decided  by  the  Supreme  Court.  Some 
cases  are  decided  absolutely  opposed,  vet  to  find  a 
differentiating  point  is  difficult.  It  is  not  surpris- 
ing that  the  law  should  be  in  the  uncertain  condi- 
tion in  which  we  find  it  when  we  consider  that  the 
doctrine  is  not  based  upon  any  written  law,  but 
upon  equitable  principles  which  always  lie  within 
the  sound  judicial  discretion  of  the  chancellor  hav- 
ing due  regard  for  the  equities  of  the  particular 
case.  So  in  the  last  analysis  each  case  must  be  con- 
sidered from  its  own  peculiar  angle,  and  the  court 
in  arriving  at  its  conclusion  is  directed  only  by  cer- 
tain guide  posts  which  were  set  early  in  the  history 
of  equitable  jurisprudence,  and  which  have  become 
fundamental  law. 
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VII. 

What  are  the  equities  peculiar  to  intervenor's 
claim? 

With  the  foregoing  in  mind,  let  me  take  tlie 
court  over  the  peculiar  facts  in  this  case,  with  a 
view  and  purpose  of  showing,  if  possible,  the  equi- 
ties that  should  appeal  to  the  court  in  the  decision 
of  this  case. 

The  materials  which  were  furnished  by  Crane 
Co.  went  into  and  formed  a  part  of  the  mortgaged 
security.  Not  only  greatly  enhancing  the  value  there- 
of but  in  many  instances  actually  reviving  security 
that  had  become  valueless.  For  instance,  the  Hills- 
boro  plant.  Crane  Co.  put  into  this  approximately 
$5,000  worth  of  material.  At  the  time  this  was  fur- 
nished the  franchise  under  which  the  company  was 
operating  was  about  to  expire  and  its  renewal  was 
conditioned  upon  the  replacement  of  the  old  mains 
and  certain  extensions,  materials  for  which  were 
furnished  by  Crane  Co. 

In  Vancouver  a  similar  condition  existed  where 
Crane  Co.  furnished  goods  to  the  amount  of  approxi- 
mately $5,000.  These  very  properties  have  now  gone, 
or  will  go  under  a  foreclosure  sale,  into  the  posses- 
sion of  the  bondholders. 

If  they  would  pay  to  Crane  Co.  what  the  mate- 
rials cost,  they  would  then  be  in  a  position  far  better 
than  had  the  intervenor  not  come  to  the  rescue.  In 
addition  to  this  while  these  materials  were  being 
furnished  the  bondholders  absolutely  took  sufficient 
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from  the  current  funds  of  the  corporation  to  have 
paid  Crane  Co.  in  full.    In  other  words,  while  Crane 
Co.  was  putting  materials  into  the  corpus  of  the 
estate  for  the  betterment  and  preservation  of  the 
property,  which  enured  to  the  benefit  of  the  bond- 
holders, the  bondholders  in  turn  were  reaching  into 
the  pockets  of  the  corporation  and  taking  money 
which  in  equity  and  good  conscience  belonged  to  the 
intervenor.     This  fact  we  want  to  emphasize,  that 
the  diversion  during  the  time  that  this  account  was 
accruing  was  so  flagrant  as  to  almost  impute  bad 
faith  to  the  bondholders.    Coming  into  court  as  they 
have  asking  equitable  relief,  they  ought  to  be  sub- 
jected to  the  wholesome  doctrine  that  he  who  seeks 
equity  must  do  equity,  and  be  compelled  to  turn  back 
what  should  have  long  ago  been  paid  to  the  current 
creditors.     We  do  not  think  that  the  doctrine  of 
laches,  disregarding  the  equities  above  stated,  could 
be  or  should  be  urged  against  Crane  Co.    They  ac- 
cepted from  time  to  time  payments  on  account  in 
such  sums  as  the  Washington-Oregon  Corporation 
declared  its  ability  to  make,  (Trans,  of  Kec,  p.  55), 
supposing  that  the  current  receipts  were  being  ex- 
hausted in  the  payment  of  current  bills.  Neither  can 
Crane  Co.  be  placed  in  the  same  category  as  labor 
claims  or  material  men  who  have  furnished  mate- 
rials that  were  used  neither  leaving  or  making  any 
visible  addition  to  the  property.    Here  the  materials 
of  the  intervenor  can  actually  be  identified  in  each 
instance,  and  are  invoiced  and  inventoried  at  the 
present  time  as  part  of  the  corpus  of  the  mortgaged 


Page  Fifty-six — 

estate,  and  are  being  used  by  the  receiver  in  continu- 
ing the  business  of  the  corporation  and  in  the  earn- 
ing of  its  dividends. 

The  court  below  in  its  opinion  attempted  to  def er- 
entiate  the  case  of  the  N.  Y,  Guaranty  d  Ind.  Co.  v. 
Tacoma  Ry.  d  M,  Co.,  83  Fed.  Kep.  367,  by  stating 
that  the  amount  of  the  intervenor's  claim  was  not 
definitely  ascertained  until  approximately  six 
months  prior  to  the  receivership.  In  answer  to  that 
I  might  urge  with  equal  propriety  that  the  inter- 
venor's claim  herein  was  not  definitely  ascertained 
until  the  execution  of  the  notes  in  June,  1914,  less 
than  sixty  days  prior  to  the  receivership.  (Trans,  of 
Kecord,  p.  52. ) 

As  opposed  to  these  equities  the  appellees  stand 
in  the  position  of  admitting  all  of  them  yet  seeking 
to  avoid  their  application  by  applying  technical 
rules  announced  in  decisions  wherein  the  facts  have 
no  similarity. 

For  instance,  in  the  case  of  III.  Trust  &  Savings 
Bank  v.  Doud,  105  Fed.  Kep.  123,  a  case  referred  to 
and  urged  with  much  force  by  counsel  for  the  ap- 
pellee, the  claim  there  disallowed  was  for  money 
borrowed  that  was  used  in  the  construction  of  a 
building  for  the  purpose  of  engaging  in  an  entirely 
new  enterprise.  Furthermore  the  man  who  loaned 
the  money  was  the  owner  of  the  majority  of  the  capi- 
tal stock  and  agreed  in  the  terms  of  the  loan  that  he 
should  not  be  paid  out  of  the  current  revenue,  until 
other  indebtedness  was  paid.  Could  Crane  Co.'s 
position  be  compared  to  Bond?    To  have  given  Doud 
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a  preference  would  liave  been  an  injustice  and  would 
have  permitted  him  to  openly  violate  a  specific 
agreement  to  the  contrary.  Any  reasoning  that  the 
court  may  have  given  in  this  case  certainly  can  fur- 
nish no  precedent  for  a  decision  here.  Furthermore, 
there  was  no  diversion  of  the  current  income  in  that 
case.  Another  case  urged  with  emphasis  is  that  of 
Roger  Ballast  Car  Co.  v.  Omaha,  etc.,  Ry.,  154  Fed. 
Kep.  629.  The  claim  there  was  for  ballast  cars  fur- 
nished to  this  road  for  the  purpose  of  ballasting.  No 
diversion  was  shown.  The  ballasting  might  have 
been  necessary,  but  to  buy  a  large  quantity  of  ballast 
cars  for  that  purpose  could  not  be  considered  an 
operating  expense.  If,  as  the  authorities  seem  to 
hold,  each  case  must  be  decided  upon  its  own  facts, 
this  can  furnish  no  precedent  for  the  decision  of 
Crane  Co.'s  equities.  In  the  case  of  Toledo  v.  Hamil- 
ton Ry.,  134  U.  S.  296,  which  is  cited  very  frequently 
in  opposition  to  an  allowance  of  preferred  claims, 
the  facts  and  the  argument  wholly  prove  the  merit 
of  our  contention.  There  the  claim  was  for  furnish- 
ing materials  to  build  a  dock,  which  was  entirely 
new,  and  which  was  not  necessary  to  the  operation 
of  the  road,  and  was  so  held.  It  is  obviously  impossi- 
ble for  me  to  anticipate  the  citations  of  opposing 
counsel  or  to  attempt  to  review  the  decisions  which 
seem  to  be  contrary  to  my  contention.  I  do  desire, 
however,  to  impress  fully  upon  the  court  that  the  rea- 
soning of  each  case  must  be  taken  with  its  facts.  You 
cannot  in  other  words  expect  a  case  where  no  diver- 
sion is  shown  to  furnish  a  criterion  for  the  decision 
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here.  Neither  can  a  case  be  selected  as  governing 
where  the  materials  furnished  are  entirely  collateral 
to  the  main  business  of  the  corporation  and  not  a 
part  of  maintenance  or  operating  expense,  or  neces- 
sary for  the  preservation  of  the  properties.  Neither 
can  a  case  be  selected  where  the  equities  are  other- 
wise against  the  intervenor,  such  as  in  the  Doud 
case.  I  have  been  able  to  find  no  case  where  all  of 
the  essential  elements  seem  to  be  present,  and  where 
the  equities  of  the  intervenor  are  as  strong  as  in  the 
case  at  bar,  and  if  the  court  will  take  the  underlying 
theory  of  preferable  allowances  and  apply  it  to  the 
facts  in  this  case,  I  feel  confident  that  the  result 
must  be  an  allowance  of  the  intervenor's  claim. 

VIII. 

Character  of  public  service  corporation  to  which 
doctrine  of  equitable  preference  applies. 

Opposing  counsel  will  make  the  contention  no 
doubt  that  this  doctrine  does  not  apply  to  public 
service  corporations  of  the  character  of  the  defend- 
ant. In  fact,  the  learned  judge  of  the  District  Court 
took  occasion  to  express  his  doubt  as  to  whether  or 
not  it  did  apply.  The  reason  being  that  he  could 
find  no  authority  of  the  United  States  Supreme 
Court  establishing  such  a  precedent.  It  is  my  con- 
tention that  the  doctrine  undoubtedly  applies  to  all 
public  service  corporations.  The  same  theory  under- 
lies all  public  service  corporations,  namely,  the  pub- 
lic necessity  of  keeping  such  corporations  in  opera- 
tion.   I  am  unable  to  perceive  any  greater  necessity 
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for  maintaining  a  railway  as  a  going  concern  for  the 
benefit  of  the  public  than  maintaining  any  other  form 
of  public  service  corporation.    They  all  owe  a  duty 
to  the  public,  and  public  health  and  safety  oftentimes 
depends  as  much  upon  the  countinance  of  these  cor- 
porations as  the  continuance  of  a  railroad.    Take  the 
defendant  corporation,  for  instance.    It  had  a  public 
duty  to  furnish  water,  a  necessity  to  the  inhabitants 
of  the  several  towns  in  which  it  operated.     If  the 
health,  safety  and  continuance  of  the  public  would 
not  demand  the  continuance  of  such  a  corporation 
even  to  a  greater  extent  than  the  maintenance  of  a 
railroad,  then  the  line  of  demarkation  is  altogether 
too  finely  drawn  to  insure  substantial  justice  or 
establish  a  uniform  doctrine.    The  doctrine  origin- 
ated in  connection  with  a  steam  railroad,  and  if  it 
is  to  apply  to  steam  railroads  only,  then  this  doctrine 
will  go  out  of  existence  when  steam  railroads  vanish, 
which  they  surely  must  within  the  next  decade. 
Usually  in  the  application  of  any  equitable  principle 
the  court  addresses  itself  to  the  theory  and  substance 
rather  than  to  the  form,  and  looking  at  the  theory 
there  can  be  no  distinction  between  the  two  classes 
of  cases.     However,  the  question  should  not  arise 
here  for  the  reason  that  all  of  these  plants,  including 
the  water,  gas,  railway,  etc.,  were  operated  as  a 
single  unit,  and  under  one  name,  so  literally  speak- 
ing the  defendant  was  engaged  in  the  operation  of  a 
railroad.     The  fact  that  it  was  in  the  additional 
business  of  furnishing  water  would  not  take  it  with- 
out the  rule,  if  we  are  looking  simply  at  the  form. 
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While  it  must  be  conceded  that  this  doctrine  has 
been  applied  usually  to  railroad  corporations,  yet  I 
can  find  no  case  where  the  courts  have  refused  to 
apply  it  to  other  forms  of  corporations  for  that  rea- 
son. In  fact  there  are  a  number  of  cases  where  it 
has  been  so  applied. 

In  the  case  of  Illinois  Trust  d  Savings  Bank  v.  0. 
E.  Ry.y  89  Federal  Eeporter,  235,  it  was  applied  to  a 
concern  engaged  in  operating  electric  railways,  elec- 
tric light  and  steam  heating  plants. 

In  the  case  of  Reyhurn  v.  Consumers  Gas,  Fuel  & 
Light  Co.,  29  Federal  Eeporter,  563,  the  court  in 
applying  the  principle  to  the  gas  company  stated  the 
doctrine  as  follows : 

"The  doctrine  of  Fosdick  v.  Schall,  and  the 
subsequent  cases  on  the  same  question  is,  that 
for  the  purpose  of  keeping  ivorks  of  a  public 
character  within  which  the  works  of  this  com- 
pany may  properly  he  included  in  operation, 
those  who  have  given  the  company  credit  for 
supplies,  necessary  to  keep  the  works  in  opera- 
tion (operating  supplies)  are  to  have  a  lien, 
etc." 

In  the  case  of  U.  S.  Investment  Corporation,  et 
al.  V.  Portland  Hospital,  40  Oregon  Keport.  523 ;  67 
Pacific  Eeporter,  195 ;  56  L.  K.  A.  627,  the  doctrine  is 
interpreted  by  Judge  Bean,  as  follows : 

"Where  a  court  of  chancery  takes  possession 
of  a  railroad  or  other  similar  property  of  public 
corporations  and  operates  the  same  through  a 
receiver,  debts  contracted  for  labor,  supplies  and 
other  necessary  purposes  both  before  as  well  as 
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after  the  appointment  of  the  receiver,  may  be 
made  a  first  lien  upon  the  income,  and  if  that  is 
not  adequate,  upon  the  corpus  of  the  property, 
but  this  is  an  extraordinary  power  exercised 
only  in  cases  of  railroads  or  other  like  corpora- 
tions of  quasi  public  character  charged  with  a 
public  duty  and  for  reasons  peculiar  to  that 
character  of  property." 

In  the  case  of  Homer  v.  Baltimore  Refrigerating 
d  Heating  Co.,  117  Maryland,  411 ;  84  Atlantic  Ke- 
porter,  176,  the  doctrine  was  applied  to  a  refrigerat- 
ing and  heating  company. 

In  the  case  of  Reinhart  v.  Augusta  M.  d  I.  Co., 
94  Federal  Eeporter,  901,  the  doctrine  was  applied 
to  a  mine. 

In  the  case  of  Ellis  v.  Vernon  Lighting  d  Water 
Co.,  86  Texas,  109,  the  doctrine  was  applied  to  a 
water  company. 

In  the  case  of  Atlantic  Trust  Co.  v.  Woodhridge 
Canal  d  Irrigation  Co.,  79  Federal  Eeporter,  39,  the 
doctrine  was  applied  to  a  water  company. 

Counsel  at  the  hearing  in  the  lower  court  stated 
that  in  the  case  of  Wood  v.  Guaranty  Trust  Co..  128 
U.  S.  411,  it  was  held  that  the  authorities  have  ap- 
plied the  doctrine  to  railroad  corporations  only.  I 
state  with  emphasis  that  this  case  does  not  establish 
any  ground  for  such  a  statement.  It  merely  in  pass- 
ing calls  attention  to  the  fact  that  the  doctrine  had 
not  so  far  been  applied  except  in  the  case  of  railroad 
companies. 

The  case  of  Reyhurn  v.  Consumers  Gas,  Fuel  d 
Light  Co.,  supra,  to  my  mind  touches  the  key  note, 


Page  Sixty-two — 

and  that  is  that  creditors  who  have  given  credit  to 
the  company  for  operating  expenses  and  supplies  for 
the  purpose  of  keeping  "works  of  a  public  character" 
in  operation  are  entitled  to  a  prior  lien  upon  the  cur- 
rent income  of  the  corporation.  Therefore  I  say  that 
to  take  the  position  that  the  doctrine  which  arose 
and  grew  out  of  the  much  discussed  and  interpreted 
case  of  Fosdick  v.  Schall  should  not  be  enlarged  so 
as  to  include  all  public  service  corporations,  is  to 
admit  that  the  theory  of  the  doctrine  is  wrong.  I 
feel  confident  that  this  court  cannot  escape  the  con- 
clusion, that  if  the  intervenor  herein  is  otherwise 
entitled  to  a  preference,  this  corporation  is  clearly 
within  the  class  to  which  the  doctrine  would  be  ap- 
plicable. 

In  conclusion,  I  submit  that  inasmuch  as  this 
whole  doctrine  arose  out  of  and  is  founded  upon 
equitable  principles  and  inasmuch  as  the  application 
of  the  rule  which  has  been  evolved  from  the  case  of 
Fosdick  V.  Schall  lies  largely  within  the  sound  dis- 
cretion of  the  chancellor,  Crane  Co.'s  equities  herein 
are  such  that  in  view  of  all  of  the  circumstances  en- 
titles it  to  the  equitable  relief  prayed  for.  I  submit 
therefor  that  the  decree  of  the  District  Court  is 
erroneous  and  should  be  reversed,  and  that  a  decree 
should  be  entered  in  this  court  establishing  the  pref- 
erence of  the  intervenor  in  the  amount  hereinbefore 
stated. 

Respectfully  submitted, 

Maurice  W.  Seitz, 
Solicitor  for  Appellant. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR     THE     NINTH     CIRCUIT 


Crane  Company,  a  Corporation, 

AppeUant, 
vs. 

Fidelity  Trust  CojNIPany,  Trustee,' 
a  Corporation,  and  Washington-/  No.  2768 
Oregon  Corporation,  Independ- 
ent  Electric   Company,  a  Cor- 
poration, and  Willis  D.  Hoag, 

Appellees. 

THE  FACTS 

Crane  Company,  from  time  to  time  betw'een 
January  1st,  1911,  and  May  31st,  1914,  sold  pipes, 
fittings  and  gas  and  ^Yater  equipment  to  the  Wash- 
ington-Oregon Corporation,  which  was  during  such 
period  engaged  in  the  operation  of  electric  railway 
systems,  light  and  water  sj^stems  in  the  states  of 
Washington  and  Oregon. 

In  May,  1911,  and  before  any  of  the  account  of 
Crane  Company  iuYolved  in  this  litigation  arose,  the 
Washington-Oregon  Corporation,  which  had  been  do- 
ing business  for  only  a  few  months,  executed  a  mort- 
gage or  deed  of  trust  to  Fidelity  Trust  Company,  as 
trustee,  to  secure  an  authorized  bond  issue  of  Wash- 
ington-Oregon Corporation  to  the  amount  of  $5,000,- 
000,00,  said  bonds  being  6  per  cent  bonds,  and  the 
interest  maturing  on  the  first  of  April  and  the  first 
of  November  in  each  year.  Said  mortgage  consti- 
tuted a  lien  upon  all  property  of  every  nature  and 
description  then  owned  by  Washington-Oregon  Cor- 
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poration  and  thereafter  acquired  by  it,  and  upon  the 
rents,  issues  and  profits  of  all  of  such  property. 
(Amended  Bill  of  Complaint,  Transcript  p  3)  (All 
of  the  allegations  of  the  amended  bill  of  complaint  in 
the  forecloseure  suit  are  made  a  part  of  Crane  Com- 
pany's Petition,  Section  VI.) 

This  mortgage  was  duly  filed  and  recorded  in 
the  various  counties  of  the  states  of  Washington  and 
Oregon  where  the  Washington-Oregon  Corporation 
owned  prop ert}^   (Amended  Bill,  i^ar.  10.) 

After  the  recording  of  this  mortgage,  and  thus 
after  all  persons  dealing  with  the  Washington-Ore- 
gon Corporation  were  put  upon  notice  of  the  prior 
lien  of  the  liolders  of  bonds  issued  under  this  mort- 
gage, Crane  Company  continued  to  furnish  mate- 
rials to  the  Washington-Oregon  Corporation.  The 
materials  thus  furnished  are  mentioned  in  Schedule 
A,  annexed  to  Crane  Companj^'s  Amended  Petition. 

The  purchase  price  of  the  materials  furnished 
by  Crane  Company  amounted  to  about  $100,000.00. 
Most  of  the  materials  furnished  by  Crane  Company 
and  all  of  the  materials  comprised  in  the  present 
claim  (with  the  exception  of  an  item  of  $195.89), 
were  furnished  subsequent  to  the  recording  of  the 
Fidelity  Trust  Company  mortgage.  Washington- 
Oregon  .Corporation  has  paid  to  Crane  Company  in 
all  the  sum  of  $89,871.24  on  account  of  the  total 
$100,929.05  of  materials  furaished  by  Crane  Com- 
pany. (Amended  Petition,  Tr.  26.) 

In  some  instances  the  parties  agreed  that  pay- 
ments made  by  Washington-Oregon  Coi*poration 
should  be  applied  on  specific  items  which  were  not 
the  oldest  items.  The  balance  of  the  account  is  $11,- 
202.70. 
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On  June  1st,  1914,  a  balance  of  account  was 
struck,  and  six  notes  were  given  for  the  unpaid  bal- 
ance in  the  principal  sum  of  $13,223.25 ;  one  of  which 
was  paid  July  7,  1914,  by  the  Washington-Oregon 
Corporation.  This  was  about  three  weeks  prior  to 
the  appointment  of  the  receiver  herein.  (Amended 
Petition,  Par.  VIII,  Tr.  p  31.) 

As  shown  by  the  Amended  Petition  the  present 
claim  of  Crane  Company  is  based  upon  materials 
furnished  during  the  following  periods  prior  to  the 
appointment  of  the  temporary  receiver  (July  31, 
1914)  : 

$56.03  within  6  months  prior  to  the  receivership. 

$00000  in  more  than  6  months  and  within  one 
year. 

♦$3,038.01  more  than  one  year  and  Within  18 
months. 

$45.65  more  than  18  months  and  within  2  years. 

$7,898.64  more  than  2  years  and  mthin  2  years 
6  months. 

$58.23  more  than  2  years  and  6  months  and  with- 
in 3  years. 

$195.89  more  than  3  3'ears  and  within  3  years 
and  3  months. 

NATURE  OF  MATERIALS 

Appellant's  Classification 
In  appellant's  brief  it  divides  the  items  of  its 
claim  into  ithree  groups,  (1)  materials  fumis)hed 
which  were  purchased  and  used  for  repairs  and  re- 
placements; (2)  materials  which  were  purchased 
and  used  for  making  service  connections;  (3)  mate- 
rials which  were  purchased  and  used  in  making  ex- 
tensions and  betterments  and  for  the  laying  of  new 
mains  to  take  the  place  of  old  mains. 
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Before  making  a  classification  which  we  think 
would  fit  the  facts,  we  desire  to  point  out  very  brief- 
ly the  inaccuracies  of  fact  in  the  classification  made 
by  the  appellant.  The  facts  are  not  always  fully  or 
accurately  stated  in  the  brief,  and  reference  should 
be  made  to  the  stipulation.     (Tr.  51  and  Exhibits.) 

We  first  consider  the  items  under  the  heading 
*'l"  of  the  brief  .  All  of  these  items  are  claimed  by 
appellant  to  constitute  "repairs  and  replacements." 

1.  Exhibit  1  in  the  brief  is  apparently  Exhibit  6 
in  the  stipulation,  and  it  is  simply  marked  ' '  Replace- 
ments."  Exhibit  2  of  the  brief  is  apparently  Exhib- 
it 7  in  the  stipulation,  and  is  simply  marked  "Serv- 
ice Connections."  Exhibit  A-3  and  A-5  are  stated 
in  the  stipulation  to  have  gone  into  stock  and  to  have 
been  used  for  service  connections;  these  are  not  re- 
pairs nor  are  they  replacements.  Exhibit  A-4  was 
used  for  an  extension  to  the  S.  P.  &  S.  shops,  to  which 
reference  is  more  fully  made  in  the  stipulation,  and 
is  more  fully  explained  in  our  own  classification;  it 
is  not  a  repair  nor  a  replacement,  and  it  is  not  known 
whether  it  was  actually  used.  A-7,  as  shown  in  the 
stipulation,  was  designed  for  use  "in  connection  with 
services  from  old  mains  or  extensions  of  old  mains." 
A-14,  A-16,  A-18  and  A-22,  were  all  items  of  better- 
ments at  the  Springs.  A-15  was  definitely  an  item 
of  extension,  in  order  to  tie  up  to  City  hydrants  in 
connection  with  the  contract  with  the  City  of  Van- 
couver. B-4,  B-8  and  B-12  were  items  of  replace- 
ments. B-18  was  an  item  of  repairs  and  service  con- 
nections, but  they  are  not  segregated.  Exhibits  C-1 
and  C-2  are  both  for  replacements.  C-3  was  a  'bet- 
terment made  necessary  in  order  to  pump  direct  dur- 
ing the  re-lining  of  the  reservoir  and  were  necessary 
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to  permit  the  cleaning  of  the  reservoir.  C-4  was  a 
betterment  to  prevent  the  shutting  off  of  large  resi- 
dence districts  in  case  of  breaks  on  the  6-inch  and 
4-inch  mains  at  Chehalis.  C-6  was  a  betterment  to 
promote  the  more  economical  operation  of  the  water 
system  at  Chehalis.  D-1,  $43.44,  is  shown  to  be  for 
repair  and  maintenance  of  pipes  at  Centralia;  and 
D-4,  $222.18,  a  part  of  the  htiilding  and  installation 
of  netv  mains  to  take  the  place  of  old  mains  which 
were  out  of  repair  and  leaking  and  a  part  of  which 
were  installed  preparatory  to  hard-surfacing  the 
streets,  the  old  m.ains  being  inadequate  to  serve  cus- 
tomers. The  court  will  see,  by  an  examination  of  the 
items  of  Subdivision  1,  on  pages  17  and  18,  appel- 
lant's brief,  that  the  items  were  not  for  repair  but 
were  for  replacing,  the  making  of  service  connec- 
tions, the  making  of  betterments,  and  the  making 
of  extensions— the  latter  being  for  the  S.  P.  &  S 
shops  or  to  connect  with  the  City  hydrants. 

As  to  many  of  the  items  in  appellant's  Subdi- 
vision 1  and  in  the  subsequent  subdivisions,  it  should 
be  noted  that  they  were  put  in  stock,  and  the  stipula- 
tion does  not  disclose,  and  it  is  not  known  whether 
they  were  used  prior  to  the  receivership  or  up  to  the 
present  time. 

2.  As  to  Subdivision  2  of  the  appellant's  classi- 
fication, beginning  on  page  19,  claimed  to  be  for  ser- 
vice connections,  the  following  should  be  noted :  The 
third  item  of  Exhibit  A-4  was  used  in  connection 
with  the  S.,  P.  &  S.  extension,  and  were,  of  course, 
extensions  themselves.  The  same  thing  is  true  of 
item  on  the  twentieth  page  of  the  brief  $154.03. 
Exhibit  A-8  was  used  on  "new  or  old  mains,"  but 
they  are  not  segregated.    Exhibit  A-10  was  used  in 


connection  with  ''new  or  old  mains."  Exliibit  A-13 
was  used  for  the  S.,  P.  &  S.  extension.  Exhibit  B-1 
was  put  in  stock  for  future  connections.  Exhibit  B-3 
was  used  in  making  service  connections  from  new 
mains  at  the  time  the  same  were  laid  in  order  to  elim- 
inate future  cost  of  taking  up  and  replacing  pave- 
ment. Exhibit  B-9  was  used  for  repairs,  service  ex- 
tensions, making  taps  to  new  mains,  at  the  time  the 
same  were  laid,  for  future  connections;  they  were 
deemed  expedient  to  eliminate  future  cost  of 
tearing  up  pavement  and  putting  same  in  later. 
Exhibit  B-10  was  partly  placed  in  stock,  to  be  used 
on  service  connections,  and  the  balance  was  used  in 
replacing  old  Avith  new  pipe  prior  to  paving.  Ex- 
hibit C-5— the  items  were  placed  in  stock  and  checked 
out  for  new  service  to  customers,  partly  for  old  and 
partly  for  new  mains;  the  same  is  true  of  Exliibit 
C-7,  except  that  some  portion  of  that  was  used  to  con- 
nect dead  ends ;  the  same  is  true  of  C-8,  except  that 
no  part  of  it  appears  to  have  been  used  for  connec- 
tion of  dead  ends.  Of  all  of  these  items,  a  very  con- 
siderable part  w^ere  placed  in  stock  and,  as  stated 
in  the  stipulation,  it  is  not  known  in  many  cases 
whether  the  items  were  actually  used  or  not  prior  to 
the  receivership,  or  since.  (See  Exhibits  A-1,  A-4, 
A-8,  A-11)  A  large  proportion  of  the  items  were  actu- 
ally used  as  stated  for  extensions.  (A-8,  A-17,  A-19, 
and  others.)  Some  of  them  were  used  for  the  S.,  P. 
&  S.  extension.  (See  A-4,  2nd  and  5th  items,  A-13 
and  others.) 

3.  Apellant's  Subdivision  3,  beginning  at  page 
23,  is  "for  materials  used  in  laying  and  replacing  old 
mains  and  in  making  betterments."  As  to  these 
items,  we  ask  the  Court  to  note,  as  of  Exhibit  A-6, 
that  the  whole  item  was  for  the  S.,  P.  &  S.  extension 
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and  that  the  company  had  no  pipes  on  this  street  at 
all.  There  was  an  old  1  J-inch  main  on  a  part  of  this 
street  belonging  to  somebody  else,  and  apparently 
used  by  the  corporation.  This  pipe  only  extended 
about  seven  hundred  (700)  feet.  A  new  extension 
was  put  in  by  the  company  to  reach  the  S.,  P.  &  S. 
Company's  shops,  and  the  item  of  $1,868.78,  being 
Exhibit  A-6,  was  pipes  for  that  extension.  A-12  was 
used  in  connection  with  the  same  extension.  A-20 
was  an  extension  to  meet  the  City  fire  hydrants  in 
accordance  with  the  contract  with  the  City ;  this  was 
a  distance  of  approximately  seven  hundred  feet.  The 
stipulation  states  that  the  entering  into  of  this  con- 
tract was  a  "condition  precedent  to  the  granting  of 
the  franchise,"  (Exhibit  A,  p.  6).  This  was  an  ex- 
tension. The  balance  of  the  pipe  was  put  into  stock 
and  wlas  to  l^e  used  in  new  mains.  It  is  not  stated 
tvhether  it  was  adnalli)  used  or  not.  B-11  is  for 
"new  mains  in  place  of  old  mains,"  etc.  B-13,  14,  15 
and  16  were  a  part  of  the  same  improvement.  Ex- 
hibits B-2,  5  and  17,  were,  as  shown  in  the  stipula- 
tion, used  in  connection  with  new  mains.  Exhibit 
B-6  was  a  part  of  a  twelve-mile  extension.  As  to 
these  items,  the  Court  will  notice  that  in  each  case 
the  goods  were  used  for  laying  new  mains  or  replac- 
ing old  mains;  and  in  the  case  of  replacement,  they 
were  substantially  a  re-building.  As  the  burden  of 
proof  is  on  the  appellant  the  claim  fails  whenever 
any  undetermined  part  of  any  item  fails  to  be  shown 
to  be  in  a  class  entitled  to  preference. 

Our  Classification: 

In  the  subsequent  portions  of  this  brief  we  pro- 
pose to  establish  that  under  no  conditions  have  items 
of  construction  been  allowed  preference;  that  this 
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rule  applies  to  a  reconstruction  and  applies  to  an  ex- 
tension of  existing  systems ;  and  that  so-called  serv- 
ice connections  constitute  an  extension  of  an  existing 
system.  And  we  further  propose  to  show  that  relief 
is  not  allowed  by  the  coui-ts  excepting  for  day  to  day 
supplies,  and  that  betterments  are  not  within  the 
rule.  Consequentl}^,  we  have  gone  through  the  items 
of  the  account  as  explained  amid  interpreted  by  the 
Stipulation  and  have  made  a  classification  of  each 
item,  which  we  think  is  accurate,  with  reference  to 
the  state  of  the  law  which  we  propose  to  establish. 

The  nature  of  the  materials  furnished  by  Crane 
Company  and  the  uses  to  which  they  were  put,  (the 
burden  of  showing  which  matters  rests  upon  Crane 
Company)  so  far  as  shown  in  the  Stipulation  as  to 
the  facts,  are  as  follows: 

(a)— Gas  equipment  'designed  for  use  in 
connecting  mains  with  customers: 

(A-1)     Aug.  14.  1911 $58.83 

(A-4)     May  20,  1912 39.79 

$89.72 

The  property  comprising  the  gas  system  was 
sold  in  October,  1912,  and,  further,  we  have  no  record 
or  means  of  ascertaining  whether  they  were  actually 
used  prior  to  the  sale  of  the  gas  plant,  or  whether  a 
part  was  sold  with  the  gas  plant.  Stipulation,  A-1 
and  A-4. 

(b)— Water  equipment  (and  in  part  gas 
equipment  (A -3)  consisting  of  pipes, 
cocks,  claims,  etc.,  placed  in  stock  and 
used  in  connection  with  new  service  on 
old  mains  and  on  extensions  of  mains 
at  Vancouver  (Exhibit  A)  : 
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rA-3)  Mav  11,  1912 $  95.72 

(A-4)  May  20,  1912 21.31 

(A-4)  Mav  20,  1912 48.75 

(A-4)  Mav  20,  1912 36.25 

(A-5)  Mav  24,  1912 63.82 

(A-7)  June  19,  1912 176.80 

(A-8)  June  25,  1912 110.87 

(A-9)  Julv  1,  1912 9.10 

(A-11)  Julv  16.  1912 110.14 

(A-10)  Julv  10,  1912 45.00 

(A-17)  Mav    3,  1913 302.25 

(A-19)  :\rav  10,  1913 300.08 

(A-21)  Juno  12,   1913 25.20 

$1,347.29 

All  of  these  c^oods  involved  in  the  Crane  Com- 
pany's aeeount  which  were  used  at  Vancouver,  ex- 
cept goods  referred  to  in  Exhibits  A-6  and  A-20,  were 
first  placed  in  stock  and  then  were  taken  from  stock 
as  occasion  required.  Tn  the  above  statement,  unless 
otherwise  noted  in  the  Stipulation,  it  is  not  knoAvn 
whether  the  cjoods  Avere  all  used  i)rior  to  the  receiver- 
ship. Stipulation,  Exhibit  A,  p.  6: 
At  Hillsboro  (Exhi])it  B) 
(B-7)     Mav  10,  1911    (Stock)    ....$195.89 

rR-9)     June  4,  1912  (Stock)    38.29 

(B-14)  Julv  12,  1912 79.58 

(B-18)  May  22,  1913  (Stock)    ....     16.95 

At  Chehalis  (Exhibit  C) 

(C-5)     Mav  1,  1913  (Stock)    $173.89 

(C-8)     June  27,  1913  (Stock)    ....     78.59 

$252.48 
At  Centralia  (Exhibit  D) 

(D-3)     Mav  20.  1911 $171.38 

(D-5)     April  25,   1913 176.84 

$348.22 
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At  Kelso  (Exhibit  E) 

(E-1)     May  17,  1912  (Stock)  $41.72 

Total  materials  under  (b)   .  .  .$4,320.42 

(c)— Fire  Hydrant  System  at  Vancouver: 

(A-2)     May  9,  1912 $  49.00 

(A-15)  Apr.  22,  1913   127.03 

(A-20)     May  20,  1913 805.26 

$961.29 

The  Wasliington-Oregon  Corporation  made  a 
contract  with  the  City  of  Vancouver  whereby  the 
company  agreed  to  connect  its  main  with  the  fire 
hydrants  of  the  City. 

The  invoice  of  May  20,  1913,  for  $805.26,  covers 
1,505  feet  of  6-inch  Matheson  pipe;  700  feet  of  this 
pipe  was  used  for  new  mains  on  Fourth  Plain  Ave- 
nue, such  new  mains  running  from  the  old  main  at 
the  corner  of  East  Eeser^'e  and  Fourth  Plain  Ave- 
nue, easterly  a  distance  of  approximately  700  ft.  The 
balance  was  put  in  stock  and  was  to  be  used  in  new 
mains. 

(d)— Extension  of  water  system  to  shops  of 
Spokane,  Portland  and  Seattle  Railway 
Company  at  Vancouver: 

(A-4)     Mav  20,  1912 $      21.87 

(A-4)     Mav  20,  1912 154.03 

(A-6)     June  19,  1912    1,868.70 

(A-12)  Julv  17,  1912  13.16 

(A-13)  July  23,  1912  85.50 

$2,143.26 

These  goods  consisted  of  4,502  feet  and  11  inches 
o'f  6-inch  Matheson  pipe  for  extensions  of  water  main 
on  39th  Street  from  the  intersection  of  Kaufman 
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Avenue  to  the  shops  of  the  S.,  P.  &  S.,  a  distance  of 
about  1,600  feet.  The  pipe  used  up  to  the  shops  was 
about  1,600  feet  in  length,  and  the  length  of  the 
pipes  in  around  the  shops  took  up  the  balance.  There 
was  a  li-inch  pipe  running  along  39th  Street  from 
the  corner  of  Kaufman  Avenue  about  700  feet  west- 
erly. This  pipe  belonged  to  some  other  proprietor 
who  had  formerly  maintained  a  water  system,  and 
was  at  the  time  of  the  extension  used  by  the  Wash- 
ington-Oregon Corporation.  This  IJ-inch  pipe  was 
taken  up  at  the  time  that  this  new  installation  was 
made.     (Stipulation,  Exhibit  A-6.) 

The  extensions  of  mains  herein  outlined  were 
necessary  to  meet  the  demands  for  water  in  the  un- 
served parts  of  the  city  and  such  as  were  necessary 
to  meet  the  demands  of  the  customers.  (Exhibit  A, 
p.  6.) 

(e)— Betterments  at  the  Springs  in  Yancover 
consisting  of  gate  valves,  and  other  water 
equipment. 

(A-14)  April  18,  1913 $149.66 

(A-16)  May  1,  1913 53.44 

(A-18)  Mav  9,  1913 45.90 

(A-22)  June  23,  1913  18.00 

$267.00 

The  betterments  at  the  Springs  herein  referred 
to  were  made  necessary  to  provide  adequate  and 
suitable  supply  of  water  and  effective  means  of  de- 
livering the  same  to  the  customers.  (Exhibit  A, 
p.  6.) 

(f)— Water  mains,  replacing  old  mains,  at 
Hillsboro : 
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(B-8)     June  26,  1912 $  168.55 

(B-11)  June  26,  1912 1,680.04 

(B-13)  July    1,  1912  28.50 

(B-14)  July    1,  1912  28.50 

(B-15)  July    1,  1912  33.95 

rB-16)  July    1,  1912  18.30 

(B-10)  July    1,  1912  79.58 

(B-3)     July  20,   1912    66.78 

(B-4)     July  29,  1912  116.41 

(B-2)     July  30,  1912  15.39 

(B-17)  Aug.  1,  1912  28.55 

$2,264.55 

The  obseryations  made  in  the  Stipulation  under 
the  inyoice  of  June  26th,  1912  (B-11),  for  $1,680.04, 
seem  to  be  applicable  to  all  these  materials. 

As  shown  by  the  Stipulation,  this  bill  covers 
mains  laid  in  streets  prior  to  paying ;  six-inch  Mathe- 
son  pipe  laid  on  2nd  Street  from  4th  to  6th  Streets ; 
3rd  Street  from  Base  Line  to  Washington;  4-inch 
pipe  laid  at  intersection  5th  and  Main,  2nd  and  Oak 
hydrant  extensions.  Fittings  used  on  same  job.  Three 
oyal  base  yalye  bases  now  in  stock.  These  mains  were 
laid  in  place  of  old  mains,  part  of  which  were  worn 
out,  and  part  of  Wihich  City  insisted  should  be  re- 
moved.    (Exhibit  B-11.) 

(g)— Water  pipe  and  fittings    in    Sain    Creek 
extension : 

(B-6)     July  23,  1912    $392.40 

(B-1)     July  30,  1912   41.76 

(B-5)     Aug  5,   1912    17.10 

$451.26 

This  twelve-inch  pipe  (used  in  B-6)  was  a  part 
of  the  gravity  system  being  installed  in  accordance 
with  an  ordinance  of  the  City  of  Hillsboro  under 
which  Washington-Oregon  Coi*poration  w^as  operat- 
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ing,  a  copy  of  said  ordinance  being  hereto  attached, 
and  marl?:ed  ' '  Exhibit  B-19. ' '  This  system  extended 
from  the  City  of  Hillsboro  through  the  to^Yn  of  For- 
est Grove  and  thence  to  Sain  Creek,  a  distance  of 
about  ten  miles.  The  former  franchise  imder  which 
the  Washington-Oregon  Corporation  operated  at 
Hillsboro  had  expired  and  this  new  franchise  was 
granted  on  certain  conditions,  as  appear  from  said 
franchise.  (Stipulation,  Exhibit  B,  pp.  2  and  3.) 

(h)— Pipes  and  equipment  used  in  substitution 
of  steel  pipes  for  \^^ood  pipes  at  Chehalis: 

(C-1)     Mav  20,  1912    $130.41 

(C-2)     June  19,  1912   535.28 

$665.69 

The  wood  pipes  were  out  of  repair  and  the  steel 
pipe  was  necessary  under  the  pavement. 

(i)— Water  gates  for  use  during  re-lining  of 

reservoir  at  Chehalis : 
(C-3)     May  1,  1913 $42.84 

$42.84 

These  were  necessan^  to  pump  direct  on  8-inch 
line  during  re-lining  of  reservoir  and  also  necessary 
to  clean  the  reservoir. 

(j)— Water  gates  for  emergency  use  at  Che- 

(C-4)     May  1,  1913  $111.24 

$111.24 

Used  to  prevent  shutting  off  of  large  residence 
districts  in  case  of  breaks  on  the  six-  and  four-inch 
mains. 

(k)— Water  valve  at  power  plant  at  Chehalis: 
(C-5)     May  12,  1913 $57.83 

$57.83 
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Eqipmeiit  necessary  to  facilitate  better  and 
more  economical  operation  of  pumps  at  the  power 
plant. 

(1)— Pipes  at  Chehalis: 

(C-7)     May  22,  1913    $551.11 

$551.11 

All  this  pipe  was  placed  in  stock.  Part  used  at 
Vancouver  for  service  connections.  2,100  feet  of 
this  pipe  was  laid  from  5th  and  Pacific  Avenue  to 
Chehalis  Avenue  to  John  and  Pacific.  680  feet  for 
replacements  from  St.  Helens  Avenue  and  Chehalis- 
Centralia  Road  to  shingle  mill.  2,100  feet  of  pipe 
was  used  for  the  purpose  of  connection  of  dead  ends 
of  mains  necessary  to  obtain  proper  circulation  and 
to  deliver  pure  water. 

(m)— Water  eqipment  for  repair  and  mainte- 
nance of  pipes  and  mains  at  Centralia: 

(D-1)     Mav  14,  1912 $  43.44 

(D-4)     June  15,  1912   222.18 

$265.62 

(n)— Water  main  extensions  at  Centralia: 
(D-2)     May  17,  1912   $356.70 

Used  in  extensions  of  mains  already  laid.  These 
extensions  were  laid  and  installed  in  order  to  meet 
the  demand  of  the  consumers  and  customers  of  water 
in  the  City  of  Centralia,  Washington,  and  w^ere 
only  such  as  were  necessary  in  order  to  supply  the 
water  as  demanded  by  the  consumers. 

(o)— Water  pipe  and  fittings  used  in  exten- 
sions at  Kelso: 

(E-1)     Mav  17,  1912    $  41.72 

(E-2)     July  16,  1912   186.36 

$228.08     . 
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These  materials  were  used  in  constructing  mains 
to  the  Kelso  and  Wallace  schools  in  said  city,  in  order 
to  furnish  water  to  said  schools.  Said  Washington- 
Oregon  Corporation  operated  under  a  franchise  mak- 
ing it  an  obligation  to  supply  said  schools  with  wa- 
ter. 

(p)— Miscellaneous  water  equipment  at  Kelso: 
(E-3)     May  6,  1913   $1.88 

$1.88 
The  following  is  a  smnmary  of  the  foregoing 
classes  of  materials,  showing  the  use  to  which  such 
materials  were  devoted  and  the  time  prior  to  the  re- 
ceivership within  v/hich  the  latest  item  of  each  class 
of  such  m.aterials  was  furnished : 

Service  Extensions. 

(a)  Gas  eqipment  for  service 

connections $      89.72  2  yr.     2  mo. 

(b)  Water    equipment    for 

service  connections 4,320.42  2  yr.    (note) 

NOTE:  Except  items  aggregating  $1074.10, 
which  were  furnished  somewhat  over  one  year  prior 
to  receivership. 

Main  Extensions 

(d)  Extension  to  S.  P.  &  S. 

shops  at  Vancouver $2,143.26  2  yr. 

(g)   Sain  Creek  extensions  .  .      451.26  1  yr.  11  mo. 
(n)   Water   main   extensions 

at  Centralia  356.70  2  yr.  11  mo. 

(0)  Water   Main   extensions 

at  Kelso 228.08  2  yr. 

(1)  Water   main   extensions 

at  Chehalis 551.11  1  yr.     2  mo. 

(Part  service  connections 
at  Vancouver) 
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Betterments. 
(c)  Fire  hydrant   system   at 

Vancouver $   961.29  1  yr.     2  mo. 

(e)  Betterm  e  n  t  s    at    the 

Springs,  Vancouver  ....  267.00  1  yr.  1  mo. 

(i)    Wood  gates  at  Chehalis .  .  42.84  1  yr.  3  mo. 

(j)  Water  gates  at  Chehalis  111.24  1  yr.  3  mo. 
(k)  Water   valve   at   Powler 

House,   Chehalis 57.83  1  yr.  2  mo. 

Reconstruction 

(f)  Water   mains   replacing 

old  main  at  Hillshoro   .  .  $2,264.55  2  yr. 
(h)  Pipes     for      replacing 

mains  at  Chehalis 665.69  2  yr. 

Repair 
(p)  Miscellaneos  water  equip- 
ment at  Kelso 1.88  1  yr.     2  mo. 

The  gas  system  at  Vancouver  was  sold  in  Octo- 
ber, 1912  (Exhibit  A-1,  Stipulation)  ;  the  water  sys- 
tem at  Chehalis,  the  water  system  at  Centralia  and 
the  water  system  at  Kelso  were  sold  prior  to  the  be- 
ginning of  the  foreclosure.  (Amended  Bill  Exhibits 
DandE). 

The  aggregate  of  the  above  is  $12,512.87;  there 
was  due  June  1st,  1914,  thereon,  $13,223.25,  and  notes 
were  taken.  (Par.  VIII.  pet).  One  note  was  paid 
a  few  days  before  the  receiver  was  appointed,  leaving 
notes  in  the  principal  sum  of  $11,000.00  unpaid. 

POINTS  AND  AUTHORITIES. 

1 

While  under  a  few  specified  and  limited  cir- 
cumstances the  Supreme  Court  has  declared  that 
unsecured  claims  were  entitled  to  priority  over  claims 
secured  by  mortgage,  the  doctrine  has  been  confined 
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within  narrow  limits  and  the  Supreme  Court  and 
lower  courts  have  constantly  warned  litigants  against 
the  tendency  to  seek  to  displace  vested  liens.  The 
tendency  is  to  narrow  the  doctrine,  not  to  broaden  it. 

Thomas  vs.  Western  Car  Co.,  149  TJ.  S.,  95, 
37  L.  Ed.,  663; 

Bounds  vs.  By.  Co.,  58  Fed.,  473 ; 

Virginia,  etc..  Coal  Co.  vs.  Central  By.  Co., 
170  U  S.,  355,  42  L.  Ed.,  1068; 

Illinois  Trust  &  Sav.  Bank  vs.  Doud,  105 
Fed.,  149; 

Kneeland  vs.  American  Loan  &  Trust  Co., 
136  U.  S.,  89,  34  L.  Ed.,  379; 

II 

Appellant's  cases  under  head  of  ''Nature  and 
Character  of  Preferential  Claims"  are  not  in  con- 
flict with  the  foregoing-  statement.  These  cases  will 
be  separately  discussed  hereafter. 

III. 

The  mere  fact  that  the  franchise  required  con- 
struction or  betterments,  or  that  the  value  of  the 
mortgaged  property  was  increased,  does  not  entitle 
the  claimant  to  preference. 

Illinois  Tr.  Co.  vs.  Doud,  105  Fed.,  123 ; 

Bodger  Ballast  Car  Co.  vs.  Omaha,  154  Fed., 
629; 

State  Trust  Co.  vs.  Kansas  City,  129  Fed., 
455, 

And  cases  in  following  subdivision. 

IV. 

Preferences  are  allowed  only  for  current  sup- 
plies exclusive  of  betterments  and  exclusive  of  new 
construction  or  reconstruction. 
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Ehode  Island  Locomotive  Works  vs.  Conti- 
nental Trust  Co.,  108  Fed.,  5 ; 

Central  Trust  Co.  vs.  Colorado  R.  R.,  etc., 
Co.,  200  Fed.,  85 ; 

Thomas  vs.  Western  Car  Co.,  149  U.  S.,  95, 
37  L  Ed.,  663; 

Lackatvanna  Iron  &  Coal  Co.  vs.  F.,  L.  & 
T.  Co.,  176  U.  S.,  298,  44  L.  Ed.,  475 ; 

Todelo  R.  R.  Co.  vs.  Hamilton,  134  U.  S. 
295,  33  L.  Ed.,  905; 

Porter  vs.  Pittsburg,  etc..  Steel  Co.,  120  U. 
S.,649,30L.E'd.S30', 

Reyhurn  vs.  C.  G.  F.  &  L.  Co.,  29  Fed.,  561; 

City  Trust  Co.  vs.  Sedalia,  195  Fed.,  845 ; 

National  Trust  Co.  vs.  Totcnsend,  95  Fed., 
850,  op.  859-863; 

V. 

There  can  be  no  diversion  except  against  those 
claims  entitled  to  a  preference. 

Toledo  R.  R.  Co.  vs.  Hamilton,  134  U.  S., 
296,33  L.Ed.,  905; 

Porter  vs.  Pittsburg,  etc.,  Co.,  120  U.  S., 
649,  30  L.  Ed.,  S30', 

Rhode  Island  Locomotive  Co.  vs.  Continen- 
tal Tr.  Co.,  lOS  Fed.,  5; 

Rodger   Ballast    Car  Co.  vs.  Gas  Co.,  154 
^ed.,  629; 

Central  Trust  Co.  vs.  Colorado  Co.,  200  Fed., 
85; 

Thompson  vs.  Railroad  Co.,  132  U.  S.,  681. 

YI. 

In  the  absence  of  special  circumstances  claims 
otherwise  entitled  to  preference  will  be  alloived  such 
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preference  for  six  months  only  prior  to  the  appoint- 
ment of  a  receiver. 

Westinghouse  vs.  Kansas  City  So.  By.  Co., 
137^66?,,  26; 

Southern  By.  Co.  vs.  Carnegie  Steel  Co., 
176  U.  is.,  257,  292; 

Fosdick  vs.  Schall,  99  U.  S.,  255,  25  L.  Ed., 
343; 

Bound  vs.  By.  Co.,  58  Fed.,  473; 

Thomas  vs.  Peoria,  etc.,  36  Fed.,  819; 

Thomas  vs.  Cincinnati,  91  Fed.,  195; 

Westinghouse  vs.  Kansas  City,  137  Fed., 
41; 

Chicago  &  Ogden  vs.  U.  S.,  etc.,  Co.,  225 
Fed.,  943 ; 

Blair  vs.  St.  Louis,  22  Fed.,  471 ; 

Finance  Co.  vs.  Charleston,  52  Fed.,  678; 

International  Trust  Co.  vs.  Toivnsend,  95 
Fed.  850; 

National  Bank  of  August  vs.  Carolina,  etc., 
63  Fed.,  25; 

Central  Trust  Co.  vs.  East  Tennesse  By.  Co., 
80  Fed.,  624; 

Guaranty  Trust  Co.  vs.  Galveston,  etc.,  B. 
B.  Co.,  107  Fed.,  311; 

State  Trust  Co.  vs.  Kansas  City,  129  Fed., 
455; 

Moore  vs.  Donahoo,  217  Fed.,  Ill; 

Title  Insurance  Co.  vs.  Home  Telephone  Co., 
200  Fed.,  263 ; 

Gregg  vs.  Metropolitan  Trust  Co.,  197  U.  S., 
183,  49  L.  Ed.,  111. 
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VII. 

It  is  not  settled  whether  the  doctrine  is  applica- 
ble to  a  water  company 

Short,  Law  of  Railway  Bonds  and  Mort- 
gages, p  594; 

Wood  vs.  Guaranty  Trust  Co.,  128  U.  S., 
418,  32  L.  Ed.,  472; 

Ford  cs.  Central  Trust  Co.  70  Fed.,  144; 

Louisville  &  Nasliville  E.  R.  Co.  vs.  Mem- 
phis, etc.,  Co.,  125  Fed.,  97; 

Wheelen  vs.  Enterprise  Trans.  Co.,  175  Fed., 
214. 

ARGUMENT 

Counsel  for  appellant  seems  to  rest  his  case  upon 
the  proposition  that  appellant  is  entitled  to  prefer- 
ential treatment  because  the  supplies,  as  he  claims, 
increased  the  value  of  the  security  of  the  bondhold- 
ers. Counsel  predicates  this  contention  upon  the 
statement  that  these  supplies  were  in  some  part 
necessary  to  preserve  the  business  of  the  company, 
in  that  certain  franchises  would  have  been  forfeited 
had  there  not  been  certain  new  construction.  This 
of  course  does  not  embrace  all  the  items  of  appel- 
lant's claim,  but  so  far  as  applicable  under  the  stipu- 
lation this  is  one  of  the  equities  on  which  he  expects 
to  prevail;  furthermore,  appellant  seems  to  contend 
that  the  mere  fact  of  the  putting  in  of  the  supplies 
increased  the  security  of  the  bondholders  to  that 
extent  and  therefore  it  is  entitled  to  treatment  in 
preference  to  bondholders  and  of  course  in  prefer- 
ence to  the  ordinary  creditors.  Before  discussing 
these  or  any  of  the  contentions  of  the  counsel  in  de- 
tail we  call  the  attention  of  the  Court  to  the  fact  that 
appellant's  position  not  only  requires  it  to  assume 
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the  burden  of  proof  as  to  facts,  but  also  requires  it  to 
overcome  the  presumption  in  the  mind  of  the  Court 
that  an  unsecured  creditor  is  not  entitled  to  outrank 
a  secured  creditor,  nor  is  an  unsecured  creditor  pre- 
sumed to  outrank  the  other  unsecured  creditors.  The 
presumption  of  course  is  that  the  bondholders  having 
mortgage  security  are  prior  to  all  the  unsecured 
creditors.  It  s  also  a  natural  presumption  that  all  of 
the  unsecured  creditors  stand  on  a  basis  of  equality. 
Since  it  appears  by  the  allegations  of  the  complaint 
that  the  Washington-Oregon  Corporation  has  sev- 
eral hundred  thousand  dollars  of  unsecured  indebt- 
edness, the  burden  is  upon  the  interv^enor  to  show 
some  appealing  equity  before  it  can  be  lifted  from 
the  level  of  like  claims  and  be  put  in  a  class  of  supe- 
riority over  such  claims  and  over  the  mortgage 

I. 

The  doctrine  invoked  hy  appellant  is  an  equit- 
able doctrine  applied^  only  tvhere  there  are 
special  equities,  and  its  indiscriminate  appli- 
cation has  been  steadily  denied  hy  the  courts. 
The  tendency  is  to  narrotc  it  not  to  broad- 
em  it. 

The  doctrine  in  the  case  of  Fosdick  vs.  Schall 
was  dictum,  but  has  been  generally  accepted  as  au- 
thority for  the  proposition  that  expenses  for  current 
supplies  for  a  period  of  six  months  prior  to  the  re- 
ceivership shall  be  allowed  priority,  but  the  Supreme 
Court  of  the  United  States  has  in  many  cases  since 
that  time  warned  litigants  and  courts  against  the 
indiscriminate  displacing  of  contract  liens. 

In  the  case  of  Thomas  v.  Western  Car  Co.,  149 
U.  S.,  95,  37  L.  Ed.,  663,  Mr.  Justice  Shiras  quoted 
from  Miltonherger  vs.  Logansport,  106  U.  S.,  286,  27 
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L.  Ed.,  117,  and  from  Kneeland  vs.  American  Loan 
&  Trust  Co.,  136  U.  S.,  89,  34  L.  Ed.,  379,  the  matter 
quoted  heing  germane  to  a  discussion  of  the  claim 
for  preference  in  this  case.  We  ask  the  Court  to  look 
at  the  Thomas  case  and  the  cases  therein  referred  to. 
The  position  of  claimant  for  car  rental  there  under 
consideration  was  held  by  the  Court  to  be  "very  dif- 
ferent from  that  of  workmen  and  employes  or  of 
those  who  furnish  day  to  day  supplies  necessary  for 
the  maintenance  of  the  railroad."  The  following 
language  from  the  Kneeland  case  is  quoted  with  ap- 
proval : 

"The  appointment  of  a  receiver  vests  in  a  court 
no  absolute  control  over  the  property  and  no 
general   authority   to   displace   vested   contract 
liens.     Because  in  a  few  specified  and  limited 
cases  this  court  has    declared    that    unsecured 
claims  were  entitled  to  priority  over  mortgage 
debts  an  idea  seems  to  have  obtained  that  a  court 
appointing  a  receiver  acquires   power   to    give 
preference  to  any  general  and  unsecured  claims 
*     *     *     *     Can  anything  be  conceived  which 
more  thoroughly  destroys  the  sacredness  of  con- 
tract obligations?     One  holding     a     mortgage 
debt  uj)on  a  railroad  has  the  same  right  to  de- 
mand and  expect  of  the  court  respect  for  his 
vested  and  contracted  priority  as  the  holder  of 
a  mortgage  on  a  farm  or  lot     *     *     *     ]S[o  one 
is  bound  to  sell  a  railroad  company  or  to  work 
for  it,  and  whoever  has  dealings  with  a  company 
whose  property  is  mortgaged  must  be  assumed 
to  have  dealt  with  it  on  the  faith  of  its  personal 
responsibility  and  not  in  anticipation  of  subse- 
quent displacing  of  the  priority  of  the  mortgage 
liens.    It  is  the  exception  and  not  the  rule  that 
such  priority  of  liens  can  be  displaced.    We  em- 
pliasize  this  fact  of  the  sacredness  of  contract 
liens  for  the  reason  that  there  seems  to  be  grow- 
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ing  an  idea  that  the  Chancellor,  in  the  exercise 
of  his  equitable  powers,  has  unlimited  discretion 
in  the  matter  of  this  displacement  of  vested 
liens." 

Referring  to  the  Thomas  caaie:  The  Circuit 
Court  of  Appeals  in  Bounds  v.  Railway  Co.,  58  Fed., 
473,  in  an  opinion  rendered  in  a  case  in  which  Chief 
Justice  Fuller  sat,  used  this  language: 

"The  Supreme  Court  has  recentty  in  Thomas  v. 
Car  Compan}^  indicated  the  narrow  limits  to 
which  an  equity  court  should  confine  itself  in  al- 
lowing any  unsecured  claim  to  displace  vested 
contract  liens.  Wages  due  employes,  current 
operating  expenses,  current  balances  of  ticket 
and  freight  money  arising  from  indispensable 
business  relations,  and  similar  current  debts  ac- 
cruing within  ninety  da3^s,  are  recognized  as 
among  the  limited  class  of  claims  which,  in  its 
discretion,  the  court  may  allow  to  have  priority." 

See  also  the  opinion  of  Mr.  Justice  White  as 
to  the  need  for  great  care  in  extending  this  doctrine, 
in  the  case  of  Virginia,  etc..  Coal  Co.  v.  Central  Ry. 
Co.,  170  U.  S.,  355,  42  L.  Ed.,  1068,  where  claim  for 
coal  purchased  and  used  in  operating  railroad  was 
allowed,  but  where  the  court  expressly  endorsed  the 
intimations  contained  in  the  Knecland  case  and  the 
Thomas  case,  supra. 

In  the  case  of  Illinois  Trust  &  Savings  Bank  v. 
Doud,  105  Fed.,  op.  149,  all  the  cases  up  to  that  time 
are  reviewed  by  Judge  Sanborn  in  an  opinion  which 
seems  to  us  to  be  as  illuminating  as  any  opinion  that 
can  be  found.  The  court's  conclusion  is  in  this  lan- 
guage : 

"The  test  of  the  preferential  equity  of  a  claim 
is  its  consideration.  If  its  consideration  was  a 
current  expense  of  the  operation  of  the  mort- 
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ga-gcd  property  which  inured  to  its  heueiit.  and 
which  was  incurred  in  the  ordinary  course  of  its 
business  ui'thin  a  limited  time  anterior  to  the  ap- 
pointment  of  the  receiver,  the  claim  may  he  pre- 
ferred *  *  *  If  the  consideration  of  a  claim 
is  not  a  part  of  the  current  expense  of  the  ordi- 
nary operation  of  the  mortgaged  property,  but 
is  a  part  of  the  expense  of  constructing  a  perma- 
nent addition  or  improvement  to  it  out  of  the 
ordinary  course  of  its  operation,  neither  the 
fact  that  it  tended  to  conserve  and  improve  the 
property  and  increase  the  security  of  the  mort- 
gagee, nor  the  fact  that  it  was  necessary  to  keep 
the  mortgagor  a  going  concern,  nor  the  fact  that 
the  mortgagor  pledged  or  mortgaged  the  current 
income,  to  secure  it.  will  give  the  claim  a  prefer- 
ential equity  over  the  lien  of  a  prior  mortgage." 

In  eousidering  the  claim  of  the  interveuors  in 
that  case,  where  their  supplies  had  gone  into  the  con- 
struction of  a  new  ]iower  house  and  machinery  there- 
of. Judge  Sanborn  uses  this  language: 

'•  While  there  are  dicta  in  some  of  the  earlier 
opinions  of  that  court  (notably  in  Fosdick  t. 
Schall)  upon  which  a  plausible  argmnent  that  a 
claim  for  material  or  money  fiu-nished  for  a  per- 
manent improvement  to  the  mortgaged  property 
may  be  j^referred  to  a  prior  moitgase.  there  is 
no  decision  of  that  court  to  that  effect  or  ad- 
verse to  the  principles  established  and  af&nned 
bv  the  Imes  of  cases  openina:  with  Dunham  v. 
Railway  Company.  1  AVaU.  2-54.  267:  17  L.  Ed. 
5S4.  and  closing  with  Lackawana  Iron  »li:  Coal 
Companv  v.  Fanners  Loan  t^'  Trust  Companv, 
176  U.  S.  298.  44  L.  Ed.  475." 

The  (•<:>urt  then  states  the  doctrine,  as  he  under- 
stands it  fully,  and  we  ask  the  court  to  read  this  case 

in  full. 

The  case  is  authority  on  the    proposition    that 
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materials  for  extensions  (as  items  e,  d,  e,  g,  1,  o,  as 
well  as  all  serAdce  extensions)  and  betteraients  (as 
items  e,  i,  j,  k)  are  not  entitled  to  preference. 

The  cases  are  so  numerous  that  we  cannot  hope 
to  touch  them  all  but  believe  that  the  cases  referred 
to  as  illustrative  actually  show  the  state  of  the  law, 
and  they  are  to  be  distinguished  from  the  few  cases 
where  the  courts  have  proceeded  upon  the  theory 
that  the  test  was  whether  the  property  was  benefited, 
as  distinguished  from  whether  the  supply  was  an 
actual  current  suppty. 

II. 

Appellant's  Cases  Under  Head  of  "Nature  and 
Character  of  Preferential  Claims" 

An  examination  of  the  cases  cited  by  the  appel- 
lant on  this  point  shows  that  they  are  not  in  conflict 
with  the  rule  as  stated  by  us.  We  will  briefly  refer  to 
each  of  the  cases : 

Fosdick  V.  Schall,  99  U.  S.,  255,  25  L.  Ed.,  343. 
A  claim  for  preference  was  disallowed  and  the  re- 
marks of  the  court  were  in  way  of  dictum.  Since 
there  was  no  occasion  to  apply  the  doctrine  which 
was  stated  to  exist,  the  case  cannot  be  considered  any 
test  of  what  constitutes  operating  expenses. 

Fosdick  V.  Car  Company,  immediately  following 
the  case  of  Fosdick  v.  ScJiaJl,  was  one  where  the 
claim  of  the  vendor  for  certain  cars,  or  their  cost 
value,  was  allowed  not  on  any  equitable  theory,  but 
upon  the  theory  that  the  vendor  retained  the  owmer- 
ship  of  the  cars  and  when  the  cars  were  included  in 
the  foreclosure  sale  the  vendor  was  of  course  entitled 
to  retake  the  cars  or  their  value. 
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Moorc  V.  Donalioo,  217  Fed.  177,  in  this  Circuit, 
is  one  wliere  the  blaster  found  that  the  claim  which 
accrued  within  six  months  immediate!}^  preceding 
the  appointment  of  the  receiver  "on  account  of  labor 
done  and  materials  furnished  in  the  ordinary  course 
of  business  for  the  normal  maintenance  and  opera- 
tion of  the  railroad  and  which  it  was  reasonable  to 
expect  would  be  paid  out  of  the  current  operating 
income,  etc."  aggregating  a  certain  sum  of  money. 
The  character  of  these  claims  were  not  in  contro- 
versy; but  if  it  had  been,  the  doctrine  of  the  court 
is  all  in  favor  of  our  contention.  The  claims  which 
were  allowed  a  preference  were  claims  which  were 
purely  operating  claims.  The  actual  holding  of  the 
court  is  that  such  claims  incurred  within  six  months 
are  entitled  to  preference  to  the  extent  only  where 
there  has  been  a  diversion. 

Farmers'  Loan  &  Trust  Co.  v.  K.  C.  W.  &  iV.  Ry. 
Co.,  53  Fed.  187.  This  is  a  decision  by  Judge  Cald- 
well, circuit  court  of  Kansas,  and  was  a  case  wherein 
the  court  had  as  a  condition  of  the  receivership  im- 
posed the  pa3anent  of  certain  obligations.  Some  of 
these  obligations  apparently  were  for  labor  and  sup- 
plies furnished  in  the  construction  as  well  as  in  the 
operation  of  the  road.  No  distinction  was  made  or 
considered  between  construction  and  operation  but 
the  claims  were  sustained  not  because  they  are  en- 
titled to  preference  under  the  rule,  but  because  if 
they  are  not  entitled  to  come  under  the  rule  "No  one 
can  complain  so  long  as  the  debts  allowed  come  with- 
in the  terms  of  the  order."  The  court  evidently  takes 
exception  at  the  action  of  the  bondholders  in  seeking 
to  protect  their  right  after  their  trustee  had  consent- 
ed to  the  making  of  the  order,  and  from  the  whole 
opinion  it  is  obvious  that  this  act  of  the  trustee  was 
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the  basis  of  the  decision.  Even  if  the  decision  be  con- 
sidered, however,  as  a  decision  independent  of  the 
action  of  the  bondholders  in  consenting  to  the  pref- 
erence, it  is  clear  that  the  case  is  not  in  accordance 
with  the  authorities  and  is  one  of  the  few  cases  where 
the  Federal  courts  have  departed  from  the  well  set- 
tled rule  that  materials  or  labor  for  construction  do 
not  entitle  claimant  to  preferential  treatment. 

The  Supreme  Court  in  the  Miltenherger  case 
(106  U.  S.  286,  27  L.  Ed.  117)  distinguished  betw^een 
claims  which  arose  prior  to  the  receivership  from 
those  which  arose  during  receivership,  and  said  on 
this  point: 

"The  payment  of  such  debts  stands,  prima 
facie,  on  a  different  basis  from  the  ])ayment  of 
claims  arising  under  the  receivership,  while  it 
may  be  brought  within  the  principle  of  the  lat- 
ter b}^  special  circumstances.  It  is  easy  to  see 
that  the  payment  of  unpaid  debts  for  operating 
expenses,  accruing  within  ninety  days,  due  by 
a  railroad  company  suddenly  deprived  of  the 
control  of  its  property,  due  to  operatives  in  its 
employ,  whose  cessation  from  work  simultane- 
ously is  to  be  deprecated,  in  the  interests  both 
of  the  propert}^  and  the  public,  and  the  pa^^nent 
of  limited  amounts  due  to  other  and  connecting 
lines  of  road  for  materials  and  repairs  and  for 
unpaid  ticket  and  freight  balances,  the  outcome 
of  indisepnsable  business  relations,  where  a 
stoppag'e  of  the  continuance  of  such  business  re- 
lations would  be  a  probable  result,  in  case  of 
non-pavment,  the  general  consequence  involving 
largely,  also,  the  interests  and  accommodation  of 
travel  and  traffic,  may  well  place  such  payments 
in  the  category  of  payments  to  preserve  the 
mortgaged  property  in  a  large  sense."  etc. 

The  Miltenherger  case  w^as  a  case  where  the 
Supreme  Court  had  under  consideration  the  question 
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of  priorit}^  of  obligations  incurred  by  the  receiver, 
and  also  the  questions  concerning  a  priority  of  obli- 
gations prior  to  the  receivership ;  and  this  case  was 
the  case  referred  to  in  the  case  of  Gregg  v.  Metropol- 
itan Trust  Company,  49  L.  Ed.  717,  197  U.  S.  183, 
where  the  Supreme  Court  recognized  payments  made 
by  the  receiver  as  a  matter  of  business  necessity,  as 
distinguished  from  pa}aTients  which  would  be  equally 
meritorious,  but  which  Avere  not  required  to  be  made 
to  preserve  the  business  of  the  company.  It  is  to  be 
borne  in  mind  that  in  the  Miltenberger  case  the 
court  was  considering  the  validity  of  obligations 
which  had  been  incurred  ~hy  the  receiver  as  a  matter 
of  business  necessity.  The  holding  that  the  receiver 
should  properly  pay  the  freight  bill  where  he  could 
not  continue  an  indispensable  interchange  arrange- 
ment unless  the  freight  bill  was  paid,  is  not  at  all  a 
holding  that  such  a  freight  bill  in  itself  is  entitled  to 
a  preference.  As  stated  in  the  argument,  in  the  par- 
ticular receivership  now  under  consideration,  bills 
for  power  were  paid  by  the  receiver  under  the  order 
of  the  court  because  under  the  contract  for  furnish- 
ing power  there  \Vas  danger  that  the  entire  supply 
would  be  cut  off  unless  prompt  payment  of  all  bills 
was  made.  The  suppliers  of  this  power  were  perhaps 
not  entitled  to  a  preference  because  of  the  nature  of 
the  supply,  but  they  were  in  position  to, enforce  a 
paymxCnt  or  by  their  action  cause  a  very  great  loss 
to  the  trust.  So,  as  in  the  Miltenberger  case,  it  was 
necessary  to  make  the  payments  to  laborers  who 
could  by  discontinuing  the  performance  of  their 
duties  throw  the  whole  business  of  the  trust  into 
hopeless  confusion.  Instances  could  easily  be  mul- 
tiplied, but  it  is  sufficient  to  point  out  the  distinc- 
tion. 
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TJnion  Trust  Co.  v.  Illinois  Midland  R.  R.  Co., 
117  U.  S.  434,  29  L.  Ed.  963.  No  comment  seems  to 
be  necessary,  as  the  doctrine  of  that  case  is  in  no  way 
opposed  to  our  contention. 

Again  referring  to  Miltenberger  v.  Logansport, 
106  U.  S.  286,  27  L.  Ed.  117,  so  far  as  the  payment 
of  prior  accounts  was  allowed,  it  was  for  supplies 
within  ninety  days  and  the  allowance  was  considered 
a  business  necessit}^  It  is  not  an  authority  at  all  as 
to  the  nature  of  rights  which  are  equitably  entitled 
to  preferential  treatment,  but  is  only  authority  for 
the  proposition  that  receivership  in  the  course  of  bus- 
iness must  make  pa\Tnent  when  such  payments  are 
necessar}^  to  prevent  the  severance  of  vital  business 
relations. 

Northern  Pacific  Rij.  Co.  v.  Lamont,  69  Fed.  24. 
Careful  inspection  of  this  case  shows  that  it  was  in 
effect  for  rent  of  a  waiting  room  in  North  Dakota. 
The  language  used  is  quite  general ;  and  if  some  of  it 
is  not  within  line  with  the  Supreme  Court  decisions, 
it  must  be  considered,  like  the  case  of  Farmers'  Loan 
&  Trust  Co.  V.  R.  R.  Co.,  53  Fed.  184,  by  the  same 
court,  as  an  ill-advised  decision. 

Union  Trust  Co.  v.  Morrison,  125  U.  S.  591,  31  L. 
Ed.  825.  The  liability  did  not  accrue  until  after  the 
receivership,  and  the  fact  that  the  bond  was  signed 
long  prior  to  the  receivership  is  immaterial.  One  of 
the  grounds  of  the  decision  is  that  the  act  of  the 
surety  saved  the  corpus  of  the  estate  where  such 
corpus  was  in  danger  by  reason  of  the  negligence  of 
the  trustee  of  the  mortgage  in  allowing  the  mortga- 
gor while  in  an  insolvent  condition  to  continue  to  op- 
erate the  road ;  another  circumstance  given  consider- 
ation was  the  fact  that  the  court  had,  on  the  applica- 
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tion  of  the  receiver  and  without  objection  from  the 
mortgagee,  entered  an  order  for  the  protection  of 
Morrison,  but  the  receiver  had  then  diverted  the  in- 
come and  not  protected  Morrison.  See  International 
Trust  Co.  V.  Toivnsend,  95  Fed.  862,  for  a  discussion 
of  this  case. 

Southern  By.  Co  v.  Carnegie  Steel  Co.,  176  U. 
Si.  257,  44  L.  Ed.  458.  A¥e  can  see  nothing  conflicting 
with  our  position  in  this  decision.  We  are  quite  wil- 
ling to  concede  a  priority  to  claims  incurred  within 
seasonable  time  and  in  the  ordinary  course  of  busi- 
ness, for  "debts  of  a  railroad  company  (for  current 
expenses)  contracted  within  the  ordinary  course  of 
its  business."  In  this  case  the  court  considers  the 
amount  of  the  purchases  of  rails  in  comparison  to 
the  length  of  lines  controlled  by  the  railway  company 
and  the  condition  of  the  tracks,  and  considers  that 
such  purchases  were  made  in  the  ordinary  course  of 
business. 

Bellingham  v.  N.  W.  By.  49  Pac.  515.  The  doc- 
trine we  have  under  consideration  is  the  doctrine  of 
the  Federal  Courts  and  we  do  not  consider  that  the 
Washington  cases  are  authority.  However,  the  Court 
will  note  that  the  equity  arose  because  of  the  negli- 
gence of  the  trustee  to  take  possession  through  the 
medium  of  a  receivership  or  othei'wise.  This  prin- 
ciple was  applied  in  a  number  of  the  cases,  among 
others  the  Morrison  case,  but  it  is  not  applicable  here 
because  the  record  shows  that  the  receiver  was  ap- 
pointed as  soon  as  a  receiver  could  be  appointed 
after  the  default  in  the  payment  of  the  interest. 

St.  Louis  Trust  Co.  v.  Biley,  70  Fed.  36.  No 
preference  was  allowed,  and  the  statements  of  Judge 
Sanborn  are  therefore  in  the  nature  of  dictum.  Coun- 
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se]  underscores  the  language  that  the  claim  must  be 
founded  upon  supplies  or  services  which  either  pre- 
served or  enhanced  the  value  of  the  security  of  the 
mortgage  debt,  but  it  is  easy  to  find  general  discus- 
sions of  any  legal  proposition  which  does  not  with 
nicety  distinguish  various  differences  which  arise 
in  applying  the  doctrine  but  are  not  imder  con- 
sideration when  the  particular  language  is  used. 
The  Court  will  discover  this  very  well  illustrated  by 
examining  the  case  of  Illinois  Trust  &  Savings  Bank 
V.  Doud,  105  Fed.  123,  where  Judge  Sanborn,  discus- 
sing a  case  which  involves  the  question  of  whether 
an  improvement  or  construction  item  is  entitled  to 
preference,  very  fully  expresses  his  views,  wliich  are 
entirely  out  of  line  with  appellant's  contention.  We 
respectfully  request  the  Court  to  read  the  whole  of 
the  majority  opinion,  being  that  of  Judge  Sanborn. 
We  think  this  opinion  is  one  of  the  most  valuable 
opinions  in  the  books,  not  for  what  the  dissenting 
judges  say  but  for  what  the  majority  judges  decide 
and  say.  It  contains  a  summary  up  to  that  date  of 
the  law  on  many  questions  which  arise  in  this  case. 

Loveland  v.  Blair,  222  Fed.  210.  This  is  a  case 
in  which  there  has  been  a  prior  order  for  pa^inent 
of  operating  claims  entered.  The  question  was  prin- 
cipally wliether  the  claimants  were  within  the  terms 
of  the  order.  There  was  some  discussion  as  to  the 
diversion  theory,  but  no  diversion  was  shown.  We 
see  no  value  in  the  case,  as  bearing  on  any  question 
in  this  matter. 

Toledo  By.  Co.  v.  Hamilton,  134  U.  S.  296,  33 
Law  Ed.  905.  In  this  case  the  Supreme  Court  de- 
clined to  allow  preference  for  the  construction  of  a 
dock,  notwithstanding  the  ' '  consequent  improvement 
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of  the  mortgaged  property."  It  is  wholly  an  author- 
ity siippoi-ting  our  contention  that  improvements  as 
distinguished  from  repairs  are  not  entitled  to  pref- 
erential treatment. 

In  Union  Trust  Co  v.  Souther,  107  U.  S.  594,  27 
L.  Ed.488,  the  court  appointing  the  receiver  had 
required  the  pa\^nent  of  labor  and  supply  bills  in- 
curi'ed  within  six  months  prior  to  the  appointment. 
Thereafter  instead  of  so  applying  the  income  the 
whole  net  amoimt  thereof  was  used  "in  purchasing 
additional  grounds  and  making  permanent  repairs 
and  improvements."  The  Supreme  Court  held  that 
the  lower  court  had  not  intended  to  disturb  or  change 
the  order  of  appointment  in  that  it  required  the  pay- 
ment of  labor  and  supply  credits,  and  that  they  were 
entitled  to  payment  in  accordance  with  the  terms  of 
the  original  order  of  appointment.  We  are  unable 
to  discover  any  theory  on  which  this  case  is  an 
authority  opposed  to  any  of  our  contentions. 

The  cases  cited  on  page  16  of  appellant's  brief 
may  be  briefly  referred  to. 

Central  Trust  Co.  v.  Wahash  By.  Co.,  30  Fed. 
332;  this  case  does  not  involve  any  question  with 
which  we  are  now  concerned. 

In  Trust  Company  v.  Clark,  81  Fed.  269,  the 
court  seems  to  have  considered  a  gear  wheel  and 
pinion  as  an  item  of  repairs. 

Manhattan  Trust  Co  v.  Sioux  City  Cable  Co., 
76  Fed.  658,  and  Ry.  Co.  v.  Wilson,  138  U.  S.  501,  are 
cases  where  a  power  bill  was  allowed  as  a  current 
supply,  and  where  attorney 's  fees  to  a  small  amount, 
about  $300,  Avere  allowed,  the  latter  upon  the  equita- 
ble principle  that  the  attorneys  had  brought  to  a 
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receiver  certain  property  and  were  entitled  to  an 
equitable  lien  thereon.  The  Manliattan  Trust  Com- 
pany case  is  also  stated  by  appellant  under  sub-head 
5  to  uphold  an  allowance  for  an  electric  generator. 
The  statement  is  true,  but  the  allowance  was  not  on 
any  equitable  principle  but  because  the  claimant  had 
rights  under  a  conditional  sale  contract. 

In  Cleveland,  etc.,  Ry.  Co.,  86  Fed.  73,  the  claim 
allowed  was  not  for  the  consfrucfion  of  a  railroad 
bridge,  but  for  repairs  on  a  railroad  bridge.  It  is  of 
course  in  line  with  our  cases. 

We  do  not  have  access  to  the  follo^^^ng  case, 
Atkins,  3  Hughs,  307 

Farmers^  Loan  &  Trust  Co.  v.  American  Water- 
works, 107  Fed.  23,  is  not  in  point.  Judge  Sanborn 
declines  to  allow  a  preference  upon  the  principle 
herein  sought  to  be  invoked  in  this  language: 

"The  contention  of  counsel  for  tlie  intervenors 
that  one  who  furnishes  materials  that  are  re- 
quired to  construct  a  necessary  improvement  or 
extension  of  a  mortgaged  plant  of  an  operat- 
ing public  or  quasi-])ul3lic  coiq^soration,  thereby 
acquires  an  equitable  lien  on  the  income  earned 
subsequent  to  the  appointment  of  the  receivers 
in  foreclosure,  superior  to  that  of  the  mortgage 
bondholders,  cannot  in  my  opinion  be  success- 
fully maintained."     (p.  26) 

After  citing  the  cases  on  the  doctrine  under 
consideration  and  on  page  31  the  court  does  allow 
the  claim  as  against  certain  moneys  earned  prior  to 
the  appointment  of  the  receiver  on  behalf  of  the 
m.ortgage  bondholder  and  collected  by  the  receiver. 
We  do  not  have  that  question  here. 

We  believe  that  none  of  the  cases  cited  by  tlie 
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appellant  on  this  brancli  of  the  case  are  inconsistent 
with  the  position  which  we  take. 

III. 

The  mere  fact  that  a  franchise  requires  con- 
struction or  'betterments  or  that  the  value  of  the 
mortgaged  property  was  increased^  does  not  entitle 
claimant  to  preference. 

Counsel  has  cited  no  cases  where  preference  has 
been  given  because  franchises  of  the  corporation 
would  be  lost  unless  certain  improvements  were 
made.  The  Court  will  find  an  instructive  case  on  this 
point  and  on  many  of  the  points  involved  in  this 
case  in 

Illinois  Trust  Co.  v.  Doud,  105  Fed.  123, 
where  it  was  contended  that  the  building  of  a  new 
power  house  was  necessary  to  prevent  a  franchise 
from  being  forfeited.  In  that  case,  as  in  this  case, 
the  defendant  company  had  three  different  classes 
of  business.  Judge  Sanbora  found  that  the  peti- 
tioner had  met  the  burden  of  showing  that  the  new 
building  and  machinery  were  necessary  to  enable 
the  railway  to  continue  furnishing  electric  light  to 
the  city  (though  it  could  have  continued  all  its  other 
business  without  them)  and  the  court  nevertheless 
declined  to  award  preference.  This  case  is  also 
clearly  in  point  on  the  proposition  that  the  mere  fact 
that  the  property  was  bettered  or  its  value  increased 
is  not  any  reason  for  sustaining  appellant's  petition. 

Rodger  Ballast  Car  Co.  v.  Omaha,  etc.,  154  Fed. 
629,  is  a  case  where  the  Ballast  Car  Company  sought 
a  preference  because  re-ballasting  of  the  road  was 
necessary  as  the  Public  Service  Commission  had 
threatened  to  discontinue  traffic  on  the  road  unless 
it  was  re-ballasted.    The  requisite  ballast  cars  were 
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sold  by  the  intervenor.  Under  the  facts  disclosed 
in  the  case  there  is  no  doubt  that  the  claim  was  a 
meritorious  one  in  itself ;  that  the  supplies  were  nec- 
essary to  prevent  traffic  being  discontinued  and  that 
the  bondholders  would  get  an  additional  value  be- 
cause of  the  cars  furnished  by  the  Rodgers  Company. 
Claim  of  preference  was  disallowed  because  the  claim 
was  not  for  current  operating  supplies.  This  case 
is  analogous  to  the  claim  of  appellant  in  the  case 
at  bar  in  that  the  right  to  continue  to  do  business 
was  preserved  by  the  furnishing  of  the  ballast  cars. 
The  two  cases  just  referred  to  will  be  taken  up  again 
in  the  course  of  this  brief.  They  are  both  leading 
cases  and  fully  discuss  the  doctrine  which  is  here 
under  consideration. 

State  Trust  Company  v.  Kansas  City,  129  Fed. 
455,  is  one  where  the  TJ.  S.  Circuit  Court  for  the 
Western  District  of  Missouri  refuses  to  allow  pref- 
erence for  equipping  cars  with  air  brakes,  though 
such  equipment  was  required  by  Act  of  Congress. 

IV. 

Preference  allowed^  only  for  current  supplies, 
exclusive  of  betterments  and  exclusive  of  neiv  con- 
struction or  reconstruction. 

An  examination  of  our  summary  or  classifica- 
tion of  the  various  items  of  material  furnished  will 
show,  we  believe,  that  the  materials  furnished  by  the 
appellant  consisted  of  service  extensions,  main  ex- 
tensions, betterments  and  reconstruction  items.  We 
believe  that  the  courts  have  established  that  service 
extensions  of  a  gas  or  water  plant  are  just  as  neces- 
sary to  make  a  complete  plant  as  any  other  part  of 
the  construction.    We  therefore  assert  that  service 
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extensions  are  not  to  be  considered    as    repairs  or 
maintenance,  but  as  construction  items. 

The  same  principle  clearly  applies  to  extensions, 
as  for  instance,  the  extensions  to  the  Spokane,  Port- 
land and  Seattle  shops  at  Vancouver.  Under  the  au- 
thorities expenses  for  extensions  are  distinguished 
from  expenses  for  current  supplies.  The  same  prin- 
ciple, of  course,  will  apply  to  the  extensions  at  Cen- 
tralia,  at  Kelso  and  at  Chehalis.  Furthermore,  the 
authorities  which  we  herein  cite  are  convincing  that 
anything  ^\'!hich  is  in  the  nature  of  a  betterment  as 
distinguished  from  a  mere  current  supply,  is  not  en- 
titled to  preferential  treatment,  and  furthermore, 
that  the  replacing  of  worn  out  equipment  on  any  ex- 
tensive or  elaborate  scale  at  all,  amounts  to  a  recon- 
struction and  is  in  no  case  within  the  catagory  of  re- 
pairs. From  a  survey  of  these  cases  and  indepen- 
dent of  the  element  of  time,  and  the  other  circum- 
stances of  this  case,  the  claim  of  the  appellant  ought 
to  be  disallowed.  Moreover,  the  record  shows  that 
prior  to  the  appointment  of  a  receiver  herein,  the 
gas  plant  at  Vancouver,  and  the  water  plants  at  Che- 
halis, Centralia  and  Kelso  were  disposed  of  and  it 
is  herein  sought  to  impound  the  earnings  of  the  re- 
ceivership from  other  plants  to  pay  bills  for  those 
plants  (Amended  bill  Exhibits  D  and  E,  Stipula- 
tion A-1.) 

Rhode  Island  Locomotive  Works  vs.  Continen- 
tal Trust  Co.,  108  Fed.,  p  5.  This  was  a  claim  for 
the  value  of  twelve  locomotives.  They  of  course  in- 
creased the  value  of  the  mortgaged  security  but  were 
disallowed  because  they  were  not  a  current  operat- 
ing charge  but  were  an  addition  to  the  equipment. 


-39- 

The  locomotives  were  to  be  paid  for  in  monthly  in- 
stallments. 

Central  Trust  Co.  vs.  Colorado  By.,  etc.,  Co. 
200  Fed.,  85.  A  claim  for  furnishing  and  installing 
boilers  was  disallowed  because  it  was  made  with  a 
view  to  the  extension  of  the  business  of  the  concern 
rather  than  for  present  use. 

Thomas  vs.  Western  Car  Co.,  149  U.  S.,  95,  37 
L.  Ed.,  663,  where  car  rental  was  held  not  to  be  a 
preferred  debt. 

Lackaivanna  Iron  &  Coal  Co.  vs.  F.,  L.  &  T.  Co., 
176  U.  S.,  298,  44  L.  Ed.,  475,  where  a  claim  for  the 
purchase  price  of  rails  "imperatively  required  to 
make  a  railroad  safe  for  the  transportation  of  per- 
sons and  property"  will  not  be  deemed  current  debt 
which  may  be  paid  out  of  the  current  receipts  of  a 
railroad  company  in  preference  to  a  mortgage  debt, 
if  the  repairs  to  the  road  made  to  be  put  in  proper 
condition  are  so  extensive  as  to  amount  to  a  recon- 
struction or  the  construction  of  a  new  road.  This 
case  merits  careful  study.  We  think  that  the  doc- 
trine of  the  Supreme  Court  here  expressed  absolute- 
ly demonstrates  that  reconstruction  items  (as  (f), 
(h)  and  (p)  our  classification),  cannot  be  al- 
lowed a  preference. 

Toledo  R.  E.  Co.  vs.  Hamilton,  134  U.  S.,  296, 
33  L.  Ed.,  905,  where  <?laims  for  the  construction  of 
a  dock,  admittedly  improving  the  mortgaged  prop- 
erty, were  denied,  the  court  stating  that  "the  equit- 
able principles  of  the  cases  heretofore  discussed  had 
no  application.  The  work  which  Hamilton  did  wias 
original  construction  and  not  in  keeping  up  as  a  go- 
ing concern  a  railroad  alread}^  built.  The  amount 
due  him  was  no  part  of  the  current  expenses  of  op- 
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erating  the  railroad.  There  tvas  as  to  him  no  diver- 
sion of  current  earnings  for  the  payment  of  current 
expenses/' 

Mr.  Justice  Brewer  cites  and  approves  the  case 
of  Porter  vs.  Pittshurg  &  Bessemer  Steel  Co.,  120  U. 
S.  649,  30  L.  Ed.,  830,  where  the  claims  were  denied, 
because  for  original  construction  instead  of  for  cur- 
rent operating  expenses. 

Both  of  these  cases  also  show  that  there  can  'be 
no  diversion  in  favor  of  the  bondholders  as  against 
a  creditor  whose  claim  is  for  construction.  See  also, 
as  illustrative  of  the  rule  that  it  is  immaterial  that 
the  Work  done  has  tended  to  conserve  the  railroad 
or  enhance  the  property  to  the  mortgagee,  the  case 
of  International  Trust  Co.  vs.  Townsend,  etc.,  de- 
cided by  Judge  Lurton  and  Judge  Taft  of  the  6th 
Circuit,'^  July  5,  1899,  95  Fed.,  850  op  859,  863. 

In  the  case  of  Reyburn  vs.  C.  G.  F.  &  L.  Co.,  29 
Fed.,  561,  the  court  disallow^ed  a  claim  for  meters 
because  meters  are  not  a  current  necessity  but  were 
in  the  nature  of  construction.  They  are  rather  new 
equipment  constituting  an  addition  or  extension  of 
the  business.  The  language  of  the  court  in  part  is 
as  follows: 

"The  debt  was  wholly  contracted  for  gas  meters, 
which  were  a  part  of  the  gas  works  of  the  com- 
pany and  as  much  required  for  the  complete  and 
operative  construction  of  the  works  as  any  other 
part  of  the  plant  or  machinery  of  the  works.  It 
is  impossible  as  the  ])roof  shows  for  the  gas  com- 
pany to  sell  gas  without  meters  with  which  to 
measure  and  distribute  it  to  their  customers  and 
from  which  the  accounts  are  to  be  made  up  and 
the  bills  collected.  It  seems  to  me  that  it  requires 
meters  to  make  the  tvorks  of  the  gas  company 
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complete  as  much  as  pipes  and  generators^  and 
no  gas  2uorks  can  he  said  to  he  in  operating  con- 
dition unless  they  have  an  adequate  supply  of 
meters.  The  claim  therefore  comes  tvithin  the 
definition  of  a  claim  for  material  furnished  for 
the  construction  of  the  works  and  from  the  de- 
cision of  the  Supreme  Court  of  the  JJnited  States 
in  Fosdick  vs.  Schall,  99  V.  S.  235,  down  to  the 
present  time,  I  have  seen  no  case  which  contem- 
plates, except  under  very  peculiar  circum^ 
stances,  that  general  creditors  who  have  fur- 
nished more  material  for  the  construction  of 
works  of  this  character  are  to  have  a  lien,  as 
against  the  lien  of  the  mortgagees." 

Discussing  this  and  other  claim.s  after  holding 
the  claims  to  have  accrued  more  than  sixty  days  prior 
to  the  appointment  of  the  receiver  and  therefore  too 
old,  the  court  says: 

"B^it  a  more  conclusive  and  satisfactory  reason 
to  my  mind  why  these  claims  should  not  be  al- 
lowed, is  that  none  of  them  are  operating  and 
supplying  claims.  They  are  all  for  constructive 
material,  sucli  as  meters,  pipes  and  other  mate- 
rial which  was  used  in  the  construction  of  the 
works  and  not  in  their  operation  after  they  are 
constructed. ' ' 

This  case  is  on  all  fours  vvith  the  instant  case,  par- 
ticularly with  reference  to  the  connections  with  cus- 
tomers in  both  the  gas  and  water  plants.  Tlie  case 
exactly  fits  the  items  (a)  and  (b)  of  our  classifi- 
cation. 

The  Beyhurn  case  is  in  accord  witli  accounting 
practice  which  charges  service  extensions  to  capital 
and  not  to  operation. 

City  Trust  Company  vs.  Sedalia,  195  Fed.,  845; 
claim  for  expense  of  a  flagman— not  allowed  be- 
cause not  an  operating  expense. 
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The  Decisions  Applied 
Applying  the  cases  to  the  facts  as  summarized 
by  us  in  this  brief,  we  submit  the  Reyhurn  case,  29 
Fed.,  561,  especially  applies  to  the  items  of  (a)  and 
(b)  our  classification;  and  the  Bond  case,  105  Fed. 
149,  to  (b) ;  the  Thompson  case,  132  U.  S.  68,  the 
Hamilton  case,  134  U.  S.  296,  the  Reyhurn  case  and 
the  Rhode  Island,  Locomotive  Company  case,  108 
Fed.  p.  5,  specially  apph^  to  the  items  under  the  heads 
of  ''Main  Extensions"  and  "Betterments;"  the 
Lackatvanna  case,  176  IT.  S.  298,  specially  applies 
to  the  items  under  the  head  "Reconstruction."  The 
other  cases  cited  by  us  and  man}^  of  the  cases  cited 
by  appellant,  all  tend  to  establish— and  taken  as  a 
whole  they  do  establish— the  proposition  with  which 
we  started,  that  preference  is  allowed  for  supplies 
used  for  necessary  operating  purposes  and  is  not 
allowed  for  construction,  including  in  this  term  ex- 
tensions, bettennents,  improvements,  additions  to 
equipment,  etc. 

V. 

There  can  he  no  diversion  except  against  those 
claims  entitled  to  preference. 

The  bill  of  complaint  shows  that  interest  is  paid 
up  to  October,  1913.  The  stipulation  is  an  admis- 
sion that  in  addition  to  the  interest  thus  paid,  there 
w!as  net  operating  income  sufficient  to  pay  the  claim 
of  Crane  Company.  This  is  not  an  admission  that 
there  has  been  any  diversion  l3ut  leads  to  the  con- 
clusion that  if  the  appellant  is  otherwise  entitled 
to  preferential  treatment  it  is  not  precluded  be- 
cause there  is  no  fund. 

There  can  be  no  diversion  as  against  those 
claims  which  are  entitled  to  a  preference.    Of  course 
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it  is  not  a  diversion  to  pay  interest  if  the  bondholder 
is  entitled  to  the  payment  of  interest  in  priority  to 
the  claim  of  the  creditor  claiming  that  such  diver- 
sion exists. 

Toledo  R.  R.  C.  vs.  Hamilton,  134  U.  S.  296, 
33  L.  Ed.  905  supro,; 

Porter  vs.  Pittshurq,  etc.,  Co.,  120  TJ.  S. 
649,  30  L.  Ed.  830  supra. 

The  idea  of  diversion  implies  that  something  wrong 
has  been  done,  but  nothing  wrong  has  been  done  by 
the  pa}T:nent  of  interest  if  the  bondholder  is  entitled 
to  his  interest  more  than  Crane  Company  is  en- 
titled to  its  payment;  so  that  to  assert  that  there 
has  been  a  diversion  is  to  assert  that  Crane  Company 
is  prior  in  right  to  the  bondholders,  which  is  the 
question  to  be  decided. 

The  mere  fact  that  interest  has  been  paid  or  im- 
provement made  does  not  entitle  the  claimant  to 
a  preference. 

Rhode  Island  Locomotive  Co.  vs.  Continen- 
tal Trust  Co.,  108  Fed.  5 ; 

Rodger  Ballast  Car  Co.  vs.  Gas  Co.,  154 
Fed.  629 ; 

Central  Trust  Co.  vs.  Colorado  Co.,  200  Fed. 
85. 

In  the  case  last  cited  the  court  says— before  rights 
to  a  preference  is  established  it  must  be  shown: 

^^ First,  that  the  claim  has  been  part  of  the  cur- 
rent e.rpenses  in  the  regtdar  course  of  business, 
and  second,  if  such,  there  must  have  been  a  di- 
version of  the  net  income  (from  which  current 
expenses  are  properly  payable)  to  betterments, 
interest  charges,  or  other  purpose  beneficial  to 
the   mortgage  creditors,    thus   detracting  from 
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claimant's  equity  to  tlie  fund  and  thus  calling 
for  reparation  out  of  the  sale  of  the  property. 
The  facts  of  the  present  case  do  not  bring  the 
claim  whether  accruing  before  or  after  May  16, 
1911,  within  either,  much  less  both,  of  the  essen- 
tial conditions  last  named."  (Our  italics). 

Evidence  that  interest  has  been  paid  or  improve- 
ments have  been  made  out  of  the  incom.e  is  germane 
only  as  establishing  that  if  the  claimant  is  othenvise 
entitled  to  a  preference  there  is  a  fund  from  which 
payment  can  be  made  to  it.  There  is  no  conflict  in 
the  cases  on  this  point,  but  counsel  has  quoted  from 
certain  of  the  opinions  of  the  Federal  Courts,  lan- 
guage which  taken  alone  might  lead  to  the  conclu- 
sion that  the  mere  fact  of  diver  son  or  the  mere  fact 
of  payment  for  interest  or  for  improvements  would 
entitle  a  creditor  to  preferential  treatment.  No  de- 
tailed discussion  is  necessary  to  demonstrate  that  this 
is  not  the  law,  as  it  has  never  been  asserted  to  be  the 
law  by  the  courts  and  is  not  a  part  of  the  doctrine 
under  which  claimant  seeks  preferential  treatment. 
See  on  this  point  Thompson  vs.  B.  B.,  132  U.  S.,  68. 

In  his  subdivision  V,  beginning  at  page  36,  ap- 
pellant makes  brief  reference  to  the  income  of  the 
receivership.  The  Court  will  note  that  by  an  error 
the  brief  states  that  the  receiver  collected  a  net  in- 
come of  $123,000.00,— this  amount  should  be  $23,- 
000.00  instead  of  $123,000.00.  Counsel  argues  from 
this  fact  that  this  amount  should  have  been  used  for 
the  payment  of  appellant's  claim.  The  same  stipu- 
lation (Transcript  page  79)  shows  that  during  all  of 
the  period  of  the  receipershix)  no  interest  was  paid 
on  either  tlie  first  or  the  second  mortgage,  and  in 
claiming  that  this  money  should  have  been  used  to 
pay  the  appellant,  counsel  is  begging  the  question 


-45- 

which  is,— Whether  appellant's  claim  is  entitled  to 
priority  over  the  bonds.  Furthermore,  the  amended 
bill  of  complaint  shows  that  the  mortgagor  was  in- 
debted to  general  creditors  to  the  extent  of  more  than 
$50,000,  Par.  23,  and  in  asserting  that  the 
net  earnings  of  the  receivership  should  have  been 
applied  to  the  payment  of  the  appellant's  claim,  ap- 
pellant is  assuming  that  the  rights  of  the  other  gen- 
eral creditors  are  inferior  to  that  of  the  appellant. 

On  pages  46  and  47  of  its  brief  appellant  makes 
some  statements  which  are  so  far  from  sustained  by 
the  record  we  feel  bound  to  take  notice  of  them.  Ac- 
cording to  these  statements  Crane  Company 

''  *  *  *  came  forth  at  a  time  when  the 
company  was  in  danger  of  losing  its  franchises, 
when  its  property  had  become  debilitated,  when 
it  was  necessary  to  make  extensions,  lay  new^ 
mains  and  otherwise  comply  with  its  franchises 
*  *  *  Furthermore,  to  magnify  the  inequi- 
ty and  add  a  grim  irony  to  the  situation,  the 
mortgage  bondholders  were,  during  this  time, 
taking  and  receiving  money  from  the  corpora- 
tion that,  under  all  of  the  authorities,  equitably 
belonged  to  Crane  Company  *  *  *  In  the 
receiver's  report  filed  herein  it  will  be  found 
that  the  estimated  value  of  its  properties  is  given 
in  such  an  amount  as  to  clearly  indicate  that 
what  Crane  Company  put  in  increased  the  value 
of  the  properties  more  than  tenfold." 

These  statements  are  extraordinary,  and  if  the  rec- 
ords sustain  them,  would  be  very  remarkable.  It 
may  be  said  in  passing  that  the  receiver's  reports 
are  not  in  evidence  for  the  pui^pose  of  shomng  the 
value  of  the  properties  under  the  receivership,  nor 
is  it  recalled  that  the  receiver  ever  attempted  to 
value  the  properties,  but  if  it  could  be  demonstrat- 
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ed  that  the  $11,000.00  "put  in"  as  counsel  says  by 
Crane  Company,  multiplied  the  value  of  the  Wash- 
ington-Oregon Corporation  holdings  by  ten,  Crane 
Company  certainly  would  be  entitled  to  considera- 
tion, though  not  in  this  case,  even  then.  If, 
foi<  instance,  the  holdings  of  the  Company 
were  increased  from  $100,000  to  a  million  dollars  by 
the  expenditure  of  $11,000,  the  person  expending 
that  $11,000  would  be  entitled  to  some  consideration 
though  lie  would  not  be  entitled  to  the  relief  asked 
in  this  proceeding.  Of  course  these  statements  are 
not  true,  and  they  are  not  sustained  by  the  evidence. 
It  is  only  true  that  the  bondholders  got  their  interest 
for  a  period  during  which  the  appellant  got  out  nine- 
tenths  uf  the  principal  of  its  claim,  so  that  while  the 
appellant  make  a  healthy  profit  on  furnishing  goods 
to  the  Washington-Oregon  Corporation,  the  bond- 
holders who  advanced  their  money  on  the  faith  of 
presum.ed  mortgage  security,  stand  to  lose  the  prin- 
cipal. The  record  further  shows  that  appellant  re- 
ceived pa^anent  of  one  note  (about  $2,300)  just  prior 
to  the  receivership.     (Transcript  p.  31.) 

VI. 

In  the  absence  of  special  circtimstances  claims 
otherwise  entitled  to  preference  will  he  alloived  such 
preference  for  six  months  only  prior  to  the  appoint- 
ment of  a  receiver. 

The  remarkalile  doctrine  asserted  by  counsel 
under  Subdivision  III  of  his  brief,  beginning  on  page 
31,  does  not  seem  to  be  entitled  to  detailed  discus- 
sion. This  doctrine  is  that  regardless  of  time  if  the 
creditor  comes  within  the  designated  class  it  is  en- 
titled to  priority.  The  assertion  that  such  is  the  law 
is  attempted  to  be  bolstered  up  by  quoting  from  Fos- 


-47- 

dick  vs.  ScJiall,  where  claims  accruing  ivitliin  six 
months  ivere  not  alloived;  and  Fosdick  vs.  Southwest- 
ern Car  Company,  where  cars  belonging  to  the  peti- 
titioner  were  held  to  still  belong  to  the  petitioner 
notwithstanding  the  foreclosure  sale ;  by  the  case  of 
Moore  vs.  DonaJioo,  217  Fed.  177,  where  claims  were 
allowed  which  accrued  within  six  months;  and  from 
several  other  cases,  in  none  of  which  did  the  claims 
accrue  more  than  a  year  prior  to  the  receivership. 
Counsel 's  contention  appears  to  be  that  because  time 
was  not  considered,  therefore  the  claims  would  have 
been  allowed  even  though  they  had  accrued  a  good 
while  prior  to  the  time  v/hen  they  did  accrue.  As  an 
example  of  a  non  sequitur,  this  contention  is  par  ex- 
cellence. We  are  content  to  forego  any  further  com- 
ment upon  this  strange  theory.  We  think  it  suf- 
ficient to  quote  the  following  language  of  Judge 
Sanborn  in  Westinghouse  vs.  Kansas  Citij  So.  Ry., 
137  Fed.,  26,  to-wit: 

* '  Mortgage  bondholders  have  the  right  to  the  pay- 
ment by  the  mortgagor  of  the  current  expenses 
of  the  operation  of  the  railroad  by  their  debtor 
with  reasonable  promptness.  The  reason  that 
six  months  is  approximately  the  limited  time 
Mthin  which  preferential  claim.s  must  accrue  is 
that  there  is  usually  an  interval  of  six  months 
between  the  dates  when  installments  of  interest 
upon  the  bonds  fall  due,  and  the  mortgages  gen- 
erally provide  and  the  warranted  inference  is, 
that,  when  an  installment  of  interest  is  paid, 
current  expenses  to  that  time  have  either  been 
paid,  or  funds  to  pay  them  have  been  lawfull}^ 
provided.  The  failure  of  the  Gulf  Company  to 
pay  this  debt  of  the  petitioner  in  November, 
1897,  when  it  was  due,  was  a  violation  of  the  cov- 
enant in  its  mortgage,  unless  the  creditor  re- 
leased its  paramount  lien,  and  thus  ^\ithdrew  its 
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claim  from  the  class  of  claims  covered  by  that 
covenant  from  the  class  entitled  to  a  paramount 
lien. 

*'The  approval  of  the  extensions  of  the  times  of 
payment  of  preferential  claims  by  agreements, 
between  the  debtor  and  the  claimants  which  are 
not  placed  on  record  and  are  generally  unknown 
to  the  bondliolders  and  their  trustees,  would  en- 
able simple  contract  creditors  to  pile  up  large 
debts  of  the  mortgagor  secured  by  secret  liens 
paramount  to  railroad  mortgages,  would  permit 
them  to  thus  impnir  the  security  and  to  evade  the 
legal  effect  of  tJie  contracts  contained  in  the 
mortgages,  and,  hy  concealing  the  actual  de- 
faults of  the  mortgagor,  would  allow  them  to  in- 
definitely deprive  the  hondholders  of  the  posses- 
sion and  application  of  the  property  to  the  pay- 
ment of  their  bonds  and  coupons  until  their  se- 
curity might  he  practically  destroyed.  (Citing 
cases.)  In  Morgan's,  etc.,  137  U.  S.,  171,  196,  11 
Sup.  Ct.,  61,  69,  34,  L.  Ed.,  625,  Mr.  Chief  Jus- 
tice Fuller,  in  delivering  the  opinion  of  the  su- 
preme court  upon  the  question  whether  those 
who,  like  the  petitioner,  assist  in  the  diversion 
of  income  to  the  payment  of  interest  and  there- 
by prevent  defaults  which  entitle  the  bondhold- 
ers to  the  property,  may  enforce  liens  para- 
mount to  that  of  the  mortgage,  said : 
'By  the  payment  of  interest  the  interposition  of 
the  bondholders  was  averted.  They  could  not 
take  possession  of  the  property,  and  should  not 
be  charged  with  the  responsibility  of  its  opera- 
tion. It  is  true  that  a  railroad  company  is  a 
corporation  operating  a  public  highway,  but  it 
does  not  follow  that  the  discharge  of  its  public 
excuses  it  from  amenability  for  its  private  obli- 
gations. If  it  cannot  keep  up  and  maintain  its 
road  in  a  suitable  condition,  and  perform  the 
public  service  for  which  it  was  endowed  with 
Its  faculties  and  franchises,  it  must  give  way  to 
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those  who  can.  Its  bonds  cannot  be  confiscat- 
ed because  it  lacks  self-sustaining  ability.  To 
allow  another  corporation,  which  for  its  o^vn 
purposes  has  kept  a  railroad  in  operation  in  the 
hands  of  the  original  company,  by  enabling  it 
to  prevent  those  who  would  otherwise  be  en- 
titled to  take  it  from  doing  so,  a  preference  in 
reimbursement  over  the  latter  on  the  ground  of 
superiority  of  equity,  would  be  to  pemiit  the 
speculative  action  of  third  parties  to  defeat  con- 
tract obligations,  and  to  concede  a  power  over 
the  property  of  others  which  even  governmental 
sovereignty  cannot  exercise  without  limita- 
tions. ' ' 

Counsel's  brief  shows  that  mthin  the  six  months 
period  appellant  furnished  goods  to  the  value  of 
$56.03;  within  fifteen  months  it  furnished  goods  to 
the  value  of  $3,038.00;  and  within  two  years  and 
three  months  it  furnished  goods  to  the  extent  of 
$6,169.41 ;  within  three  years  to  the  extent  of  $58.23 ; 
and  within  three  j^ears,  three  months,  goods  to  the 
extent  of  $195.89. 

A^Hiile  it  is  perhaps  not  very  material,  we  think 
our  division  a  more  natural  one.  From  the  amended 
petition  itself  it  will  be  seen  that  the  materials  for 
Which  claim  is  made  were  furnished  during  the  fol- 
lowing periods  prior  to  the  appointment  of  the  tem- 
porary receiver  (July  31,  1914.) 

$56.03  within  6  months  prior  to  the  receivership. 

$0000  in  more  than  six  montlis  and  within  one 
year. 

$3,038.01  more  than  one  year  and  within  eighteen 
months. 

$45.65  more  than  18  months  and  within  two 
years. 

$7,898.64  more  than  two  years  and  within  2 
years  6  months. 
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$58.23  more  than  two  years  and  six  months  and 
within  3  years. 

$195.89  more  than  3  years  and  within  3  years 
and  3  months. 

Before  discussing  other  cases,  we  desire  to  brief- 
ly consider  some  of  the  cases  cited  under  the  head- 
ing of  "time"  (subdivision  VI)  by  appellant.  We 
think  that  the  excerpt  from  Soutlicrn  By.  Co.  vs. 
Carnegie  Steel  Co.,  176  IT.  S.,  257,  292,  found  on  page 
42  of  the  brief,  states  the  rule.  Doubtless  there  is  no 
six  months  rule  in  the  sense  that  the  courts  will  under 
all  circumstances  enforce  that  limitation,  but  there 
is  such  a  rule  in  the  sense  that  ordinarily  that  is  the 
limit  of  time  beyond  which  the  courts  will  go.  Like 
most  rules  predicated  principal^  upon  the  discretion 
of  the  courts,  there  must  be  some  elasticity;  and  if 
a  claim  appeals  to  the  equities  to  a  sufficient  degree 
and  if  there  is  some  special  reason  why  the  limitation 
of  six  months  should  not  be  enforced,  the  courts  have 
in  a  number  of  instances  extended  that  limitation.  An 
Inspection  of  the  cases  referred  to  by  the  appellant 
as  showing  the  most  favorable  limitation  of  time 
which  has  been  allowed  by  the  courts,  wll  convince 
the  court,  we  think,  without  argument,  that  this  case 
is  not  within  the  most  favorable  construction  of  he 
rule. 

In  the  case  of  Neiv  York  Guaranty  &  Indemnity 
Co.  vs.  Tacoma  Railway,  etc.,  Co.,  83  Fed.  367,  cited 
on  page  48  of  the  brief,  the  court  will  note  that  the 
time  allowed  was  actually  less  than  a  year,  the  time 
during  which  litigation  was  pending  to  establish  the 
claims  being  excluded  by  tJie  couit  from  considera- 
tion. Excluding  this  time,  the  claim  ran  less  than 
twelve  months,  though  by  an  error  in  the  court's 
opinion  (which  error  is  shown  by  reference  to  the 
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statement  of  facts  as  to  when  the  cable  was  sold), 
the  time  w^ould  appear  to  be  a  few  weeks  more  than 
a  year.  This  case  involved  onl_y  a  few  hundred  dol- 
lars and  the  doctrine  was  not  exhaustively  consid- 
ered, and  the  case  cannot  be  considered  as  establish- 
ing that  this  Circuit  has  adopted  any  other  or  dif- 
ferent rule  from  the  rule  adopted  ])y  the  Supreme 
Court  and  by  the  other  Circuits. 

Hale  vs.  Frost,  99  U.  S.,  389.  Time  was  no- 
where considered  or  discussed.  The  interest  due  on 
the  bonds  defaulted  a  few  months  after  a  balance 
was  struck  between  intervenor  and  mortgagor,  but 
the  bondholders  funded  their  coupons  then,  and  at 
the  following  interest  periods  until  just  prior  to  the 
time  forclosure  was  begun,  and  a  receiver  appointed. 
If  time  had  been  considered  this  fact  would  have 
been  a  sufficient  reason  to  distinguish  the  case  from 
the  instant  case.  The  case  is,  however,  authority 
for  the  point  tliat  construction  items  cannot  be  al- 
lowed. 

Trust  Co.  vs.  Morrison,  125  U.  S.  591,  31  L.  Ed. 
825.  As  heretofore  stated,  the  liability  of  the  surety 
was  not  fixed  until  after  a  receiver  was  appointed 
and  it  is  not  authority  for  any  claim  extending  back 
of  the  six  months  period. 

Southern  Bailway  Co.  vs.  Carnegie  Steel  Co., 
176  U.  S.  257,  44  L.  Ed.,  opinion  473.  The  supreme 
Court  held  that  a  preference  might  be  allowed 

"although  the  contract  for  the  rails  was  a  few 
months  back  of  the  six  months  immediately  pre- 
ceding the  receiver's  appointment.  *  *  *  No 
absolute  rule  on  the  subject  has  been  prescribed 
by  statute  or  by  judicial  decision.  A  claim  ac- 
cruing back  of  the  six  months  immediately  pre-     ■ 
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ceding  the  appointment  of  a  receiver  may  under 
the  circmnstances  of  the  particular  case  be  ac- 
corded the  same  priority  in  the  distribution  of 
earnings  that  belongs  to  like  claims  arising  with- 
in that  period.  Touching  this  question  of  time 
and  the  principles  upon  which  the  equitable 
rights  of  creditors  in  such  cases  as  this  rest,  Mr. 
Justice  Brewer  said,  in  Blair  vs.  St.  Louis,  etc., 
B.  R.  Co.,  22  Fed.  471,  474: 

*  The  idea  which  underlies  them  I  take  to  be  this : 
that  the  management  of  a  large  business  like 
that  of  a  railroad  company  cannot  be  conducted 
on  a  cash  basis.  Temporary  credit  in  the  nature 
of  things  is  indispensable.  Its  employes  cannot 
be  paid  every  month ;  it  cannot  settle  with  other 
roads  its  traffic  balances  at  the  close  of  each  day. 
Time  to  adjust  and  settle  these  various  matters 
is  indispensable.  Because  in  the  nature  of  things 
this  is  so,  such  temporary  credits  must  be  taken 
as  assented  to  by  the  mortgagees.  In  this  view, 
such  temporary  credits  accruing  prior  to  the  ap- 
pointment of  the  receiver  must  be  recognized 
by  the  mortgagees  and  such  claims  preferred. 

*  *  *  There  is  no  arbitrars^  time  prescribed 
and  it  should  be  only  such  reasonable  time  as,  in 
the  nature  of  things  and  in  the  ordinary  course 
of  business,  would  be  sufficient  to  have  such  i 
claims  settled  and  paid.  Six  months  is  the  long- 
est time  I  have  noticed  as  yet  given.  Ordinarily 
I  think  that  is  ample.  Perhaps,  in  some  large 
concerns,  with  extensive  lines  of  road  and  a  com- 
plicated business,  a  longer  time  might  be  neces- 
sary.' " 

Farmers  Loan,  &  Trust  Co.  vs.  K.  C.  W.  &  M.  By. 
Co.,  53  Fed.  (op.  187).  In  this  case  Judge  Caldwell 
quotes  from  a  letter  of  Judge  Brewter's  in  which  the 
language  referred  to  in  appellant's  brief  is  used. 
There  was  no  contest  as  to  the  claims.  If  there  had 
been  a  contest.  Judge  Brev/er,  in  a  letter,    thought 
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that  this  would  have  been  his  decision.  In  this  case 
as  appears  by  the  statement  *'most"  of  the  claims 
*'were  contracted  not  many  months  before  the  filing 
of  the  bill." 

BelUngham  Bay  Imp.  Co.  vs.  Fairlicwen,  etc., 
Ry.  Co.,  49  Pac,  514.  This  is  not  a  Federal  Court 
case  and  is  not  in  line  with  the  rule  as  establisl;ied 
in  the  Federal  Courts. 

We  do  not  give  special  attention  to  the  cases  re- 
ferred to  by  counsel  where  the  court  did  not  consid- 
er time  as  an  element.  If  the  court  did  not  consider 
it  an  element,  certainly  the  decision  is  not  of  much 
value  on  the  question  of  time.  An  inspection,  how- 
ever, of  the  cases  will  show  that  the  Supreme  Court 
has  allo\^^d  claims  accruing  prior  to  the  receivership 
for  the  following  periods:  Trust  Company  vs.  Mor- 
rison, accrued  suhseqiient  to  the  receivership;  Bur- 
ham  vs.  Bo  wen.  111  U.  S.  783,  28  L.  Ed.  596,  accrued 
within  eleven  months;  Gregg  vs.  Metropolitan  Trust 
Co.,  197  U.  S.  183,  49  L.  Ed.,  717,  accrued  wdthinn  six 
months;  Fosdick  vs.  SchalJ,  accrued  within  six 
months. 

We  note  the  following  illustrative  cases,  in  many 
of  which  time  is  considered  and  detennined : 

Bound  vs.  Railway  Co.,  58  Fed.  473,  Judge  Ful- 
er  participating.  Claim  for  eighteen  months  disal- 
lowed. Doctrine  discussed  and  its  narrow  limita- 
tions referred  to. 

Thomas  vs.  Peoria,  etc.,  R.  R.,  36  Fed.,  Opinon, 
819.     Six  months  rule  applied. 

Thomas  v.  Cincinnati,  91  Fed.  795.  Judge  Taft 
applies  the  six  months  rule  as  against  labor  claims. 
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WestingJiouse  vs.  Kansas  City,  137  Fed.  41. 
Judge  Sanborn  applies  six  months  rule.  See  also 
CJiicago  Alton  vs.  U.  S.,  etc.,  Co.,  225  F.  Ed.  943. 

Blair  vs.  St.  Louis,  etc.,  22  Fed.  471.  Six  months 
rule  applied  by  Mr.  Judge  Brewer. 

Finance  Co.  vs.  Charleston  E.  R.,  52  Fed.  678. 
Claim  for  legal  services  rendered  two  years  prior 
to  the  receivership  was  denied,  the  court  saying : 

"Fosdick  V.  Schall  led  the  way  to  the  displace- 
ment of  the  mortgage  lien,  permitting  certain 
favored  claims  to  be  paid  before  the  mortgage 
debt  either  out  of  the  income  or  out  of  the  pro- 
ceeds of  the  sale.  But  the  courts  have  carefully 
guarded  themselves  from  extending  these 
claims,  which  w^ere  for  materials,  supplies  and 
labor  necessary  for  keeping  the  railroad  a  going 
concern,  and  have  expressly  refused  to  consider 
any  claim  originating  more  than  six  months  he- 
fore  the  appointment  of  receiver." 

And  on  page  679  the  court  holds  that  it  does  not  help 
the  claim  that  the  bondholders  were  benefitted. 

International  Trust  Co.  vs.  T.  B.  Townsend,  95 
Fed.  850.  This  case,  decided  by  Judge  Lurton,  with 
Judge  Taft  a  member  of  the  court,  sustains  the  six 
months  rule  in  its  entirety,  and  disallowed  claims 
back  of  that  period.  The  court  also  holds  that  the 
fact  that  the  supplies  increased  the  value  of 
the  road  is  immaterial.  We  invite  attention  to  the 
case. 

National  Bank  of  Augusta  vs.  Carolina  R.  R.  Co. 
63  Fed.  25. 

"This  period  (preferential  period)  never  is  be- 
yond six  months,  but  in  exercising  this  equity  the 
court  goes  upon  dangerous  grounds  and  there- 
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fore  proceeds  cautiously,  keeping  rigidly  with- 
in prescribed  limits." 

In  Thomas  vs.  Peoria,  36  Fed.  808,  supra,  de- 
cided by  Judge  Harlan  of  the  7th  Circuit  in  1888,  all 
claims  for  car  rental  were  disallowed  which  had  been 
accrued  more  than  six  months  prior  to  the  receiver- 
ship, regardless  of  the  fact  that  diversion  had  been 
made  of  the  current  income.  The  court  used  this 
language : 

"The  general  rule  that  has  obtained  in  this  cir- 
cuit for  many  years,  though  not  fully  or  express- 
ly formulated  in  any  public  decision,  has  been 
not  to  charge  the  income  of  mortgaged  pro])erty 
accruing  during  a  receivership  or  the  proceeds 
of  the  sale  of  such  property,  with  general  debts 
for  labor,  supplies  and  equipment  back  of  the  six 
months  immediately  preceding  the  appointment 
of  the  receiver.  While  the  court  has  not  perhaps 
committed  itself  against  ajiplying  a  different  or 
more  liberal  rule  when  the  special  circumstances 
or  equities  of  the  case  demand  such  a  course,  the 
general  rule  is  as  just  stated ;  and  I  am  unwilling 
in  this  case  and  at  this  late  date  to  depart  from 
it,  besides  I  am  of  the  opinion  that  under  the  cir- 
cumstances that  usually  attend  the  administra- 
tion of  railroad  properties  by  courts  through  re- 
ceivers, the  rule  stated  is  a  wise  and  salutary 
one.  It  would  not  do  to  charge  the  income  of 
mortgaged  railroad  property  managed  by  a  re- 
ceiver, or  the  property  itself,  with  every  debt 
incurred  in  all  its  previous  histor}^  for  labor, 
supplies  or  equipment." 

After  observing  that  the  six  months  rule  finds  sup- 
port b}^  analogy  in  the  statute  of  Illinois  giving  a 
lien  upon  railroad  property  for  labor  and  supplies, 
the  court  continues: 

"It  may  be  added  that  the  grounds  upon  which 
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the  court  may  charge  the  income  of  mortgaged 
railroad  property  earned  during  the  receiver- 
ship with  debts  for  labor,  supplies  and  equip- 
ment received  prior  to  the  appointment  of  the 
receiver,  are  so  fully  stated  in  some  of  the  cases 
cited.— particularly  in  Fosdick  vs.  Schall—thsit 
further  discussion  of  them  is  unnecessary,  but  I 
will  say  that  the  six  months  rule  was  observed 
by  me  at  the  circuit,  when  disposing  of  the  case 
of  Trust  Co.  V.  Railway  Co.,  and  the  final  decree, 
so  far  as  it  rested  upon  that  rule,  was  not  dis- 
turbed by  the  Supreme  Court. ' ' 

In  the  case  of  Central  Trust  Co.  v.  East  Tenne- 
see  R.  Co.  80  Fed.  624,  decided  by  Judge  Lurton  of 
the  6th  circuit  in  1897,  a  claim  for  certain  supplies 
furnished  a  railroad  more  than  six  months  before 
the  receivership  was  presented  and  refused.  It  was 
shown  by  claimant  that  net  earnings  had  been  di- 
verted to  the  pajanent  of  interest  on  mortgage  debts 
and  to  the  improvements.  Answering  the  claimant's 
demand  that  It  be  paid  out  of  the  corpus  of  the  prop- 
erty to  the  extent  of  such  diversion,  the  court  said : 

*'In  this  circuit  a  six  months  rule  has  been  al- 
most universally  imposed  and  a  large  number  of 
insolvent  railroad  companies  have  been  wound 
up  and  their  property  distributed  among  cred- 
itors under  general  orders  so  limiting  the  pay- 
ment of  such  claims  *  *  *  as  these  receiv- 
ers were  appointed  January  24,  1892,  it  will  be 
noticed  that  this  limitation  was  practically  one 
of  six  months;  Januar}^  1,  1892,  being  fixed  as  a 
date  more  convenient  to  adjust  said  claims,  than 
one  falling  so  near  the  end  of  the  month  and  of 
a  year  as  a  date  precisely  six  months  before  the 
receivership.  The  appellants  present  no  special 
circumstances  which  will  justify  a  departure 
from  this  general  order  under  which  all  such 
claims  have  been  settled.    We  feel  altogether  in- 
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disposed  to  arbitrarily  extend  the  limit  imposed 
in  the  sound  discretion  of  the  Circuit  Court. ' ' 

In  tJie  case  of  the  International  Trust  Co,  vs. 
Toivnscnd  &  Co.,  decided  by  Judge  Lurton  in  the  6th 
circuit  in  1899,  95  Fed.  850,  supra,  the  claim  was 
presented  for  building  a  pier  and  certain  drawbridge 
abutments.    In  refusing  the  claim  the  court  said; 

"If  on  this  statement  of  facts  this  debt  be  re- 
garded in  the  ordinary  business  of  operating  a 
railroad  and  in  the  expectation  that  it  would 
be  paid  out  of  the  current  earning  of  the  rail- 
road, only  such  of  the  debt  as  accrued  within 
six  months  prior  to  the  appointment  of  the  re- 
ceiver should  have  been  held  as  a  charge  upon 
the  surplus  income  of  the  receivership  *  *  * 
In  this  circiut  six  months  has  been  generally  re- 
garded as  a  sufficient  time  to  go  back  and  charge 
such  claims  upon  the  income  of  a  receivership, 
and  this  court  gave  its  approval  to  that  rule  in 
the  case  of  Belknap  vs.  Trust  Co.,  4:1  U.  S.  App. 
663  and  80  Fed.  624.  There  was  no  reason  for  de- 
parting from  the  time  limit  under  which  the 
court  had  administered  this  receivership." 

It  will  be  observed  in  this  case  also  that  the  rule  was 
stringently  applied  to  a  claim,  a  part  of  which  was 
for  labor. 

In  the  case  of  Guaranty  Trust  Co.  v  Galveston 
City  R.  Co.,  107  Fed.  311,  decided  by  Judge  Toulmin 
of  the  5th  circuit  in  1901,  three  claimants  who  had 
furnished  supplies  admittedly  necessary  to  the  con- 
tinued operation  of  the  railroad  were  refused  upon 
the  ground  that  the  supplies  had  not  been  furnished 
within  six  months  of  the  receivership. 

Vie  submit  that  an  examination  of  paragraph  2 
of  the  stipulation  herein  will  show  that  not  only  the 
character  of  the  claim,  but  the  circmnstances  under 
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which  it  accrued,  were  very  similar  to  those  of  the 
case  above  referred  to.  In  both  instances  all  the  ma- 
terials had  been  furnished  more  than  six  montlis 
previous  to  the  receivership,  the  most  of  the  indebt- 
edness was  evidenced  by  promissory  notes  coming 
due  after  the  appointment  of  the  receiver  and  there 
w^as  a  small  running  account  which  had  accrued 
shortly  previous  to  the  receivership,  mievidenced  by 
any  notes. 

We  also  call  attention  to  the  case  of  State  Trust 
Co.  V.  Kansas  City  R.  Co.,  129  Fed.  455,  decided  by 
Judge  Phillips  of  the  8th  circuit,  1904.  The  claim 
here  ui'ged  was  that  of  the  Westinghouse  Co.,  for 
having  supplied  the  railroad  with  air  brakCwS.  It 
will  be  here  observed  that  there  had  been  a  diversion 
of  current  income  for  the  betterment  of  the  railroad 
property.  It  will  be  observed  also  that  the  improve- 
ment here  made  was  rendered  necessary  under  an 
Act  of  Congress.  The  supplies  in  question  were  fur- 
nished more  than  a  year  previous  to  the  receivership. 
The  court  had  extended  the  period  of  priority  to  one 
year.  Notwithstanding  the  diversion  of  current  in- 
come, and  the  character  of  the  supplies  and  the  neces- 
sity for  their  use,  the  court  refused  priority  to  the 
claim.  We  call  special  attention  to  the  language  of 
the  court,  p.  458: 

"The  period  of  six  months  is  ordinarilv  recog- 
nized b}^  the  Federal  Courts  as  just  and  reason- 
able time  within  which  a  claim  must  have  ac- 
crued, to  entitle  it  to  preference  over  the  mort- 
gage; and  while  it  is  not  an  inflexible  rule,  and 
the  court  may  reserve  to  itself  to  allow  a  longer 
time  where  the  equities  of  the  case  absolutely 
demand,  there  certainly  ought  to  he  some  special 
equity  to  give  this  particular  alleged  lienor  an 
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extension  beyond  the  six  months  peviod  recog- 
nized in  paraciraph  6. 

"Speaking  for  myself,  who  joined  with  Judge 
Tha^Tr  in  making  the  decree  in  question,  the 
twelve  months  period  was  deemed  most  liberal 
to  the  creditors.  And,  as  this  court  knows  that 
all  the  claims  imposed  upon  the  purchaser  of  this 
road  have  been  adjusted  upon  the  twelve  months 
limitation  period,  it  can  see  no  special  equity  in 
favor  of  this  intervenor  who  represents  the  last 
unadjusted  claim,  having  accorded  to  it,  as  the 
Master  has,  a  period  of  18  months  anterior  to 
the  appointment  of  *the  receiver,  even  if  the 
claim  should  ])e  found  entitled  to  the  preference 
asserted. ' ' 

In  Moore  vs.  Bonahoo,  217  Fed.  177,  the  Circuit 
court  of  appeals  of  this  circuit  recognized  the  six 
months  rule,  thougli  it  was  not  apparentlj'  in  contro- 
versy. 

In  Title  Insurance  Co.  vs.  Home  Telephone  Co., 
200  Fed.  263,  the  rule  was  recognized  in  this  district 
although  it  was  not  in  controversy  in  that  case.  In 
that  case  also  this  Court  disallowed  the  claim  of  the 
president  of  the  company  for  salary  during  the  six 
months  l^ecause  it  was  not  a  current  expense. 

In  reviewing  the  whole  field  of  decisions,  it  may 
be  safely  said  that  not  only  has  a  six  months  prefer- 
ential period  been  acknowledged  and  followed  bv  the 
Supreme  Court  but  by  every  Circuit  of  the  United 
States.  It  may  further  be  safely  said  that  of  the 
nunierous  learned  judges  who  have  applied  the  doc- 
trine, only  Judge  Caldwell  of  the  8th  circuit  has,  as 
evidenced  by  his  decision  in  Farmers  Loan  &  Trust 
vs.  Kas.  City,  etc.,  E.  F.  Co.,  53  Fed.  182,  and  in  A^. 
P.  Ry.  Co.  vs.  Lamont,  69  Fed.  23,  sho^^^l  himself  to 
be  a  consistent  opponent  of  the  doctrine. 
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Tlie    OA^erAvhelmiing    authoriity   in    all    of   the 
United  States  circuits  and  in  the  Supreme  Court,  is 
that  regardless  of  how  well  a  certain  claim  may 
stand  the  test  of  priorit}^  othei'wise  it  cannot  in  the 
absence  of  special  equities  be  allowed  if  it  has  ac- 
crued more  than  six  months  previous  to  the  receiver- 
ship.   The  claim  here  urged  has  no  stronger  evidence 
in  its  favor  than  scores  of  other  urged  and  disallowed 
in  the  numerous  decisions  above  noted.    If  the  claim 
of  the  Ctane  Company  is  allowed  a  preference  not- 
withstanding the  fact  that  all  of  it,  except  a  part 
so  small  as  to  be  unconsidered,  arose  more  than  a 
year  ago  and  by  far  the  largest  part  of  it  more  than 
two  years  ago,— then  it  may  as  w^ell  be  regarded  as 
the  law  that  secured  claims  must  give  wa}^  to  unse- 
cured claims.    If  the  reason  of  the  rule  is  as  stated 
by  Judge  Brewer  in  Blair  v.  St.  Louis,  22nd  Fed.  471, 
that  in  the  ordinary  course  of  business  large  cor- 
porations cannot  transact  their  business  with  such 
promptness  that  it  is  reasonably  to  be  expected  that 
their  current  bills  will  be  paid  as  promptly  as  is  the 
case  with  individuals,  and  that  six  months  is  ample 
for  most  large  corporations,  then  in  this  case,  where 
the  corporation  compared  to  that  in  most  is  a  very 
small  one,  the  rule  would  certainly  not  be  enlarged. 
If  the  reason  of  the  rule  is  as  suggested  by  Judge 
Sanborn  in   137   Fed.  40,  Wcstiughouse  vs.  Kansas 
City  B.  i?.,  that  in  six  months  ordinarily  interest 
will  become  due  and  the  bondholders  can  assume  that 
claims  othenvise  entitled  to  preference  but  not  en- 
forced mthin  that  time  have  waived  their  rights  of 
priority,— then  in  this  case  where  the  bondholders 
had  proceeded  with  utmost  promptness  to  enforce 
their  rights,  there  can  be  no  reason  for  extending  the 
doctrine. 
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VII. 

It  is  not  settled  whether  the  doctrine  is  applica- 
ble to  tvater  companies. 

The  Court  V\dll  observe  from  the  facts  submitted 
that  the  material  was  furnished  by  the  appellant  for 
purposes  in  connection  with  the  water  works  and  to 
a  very  small  extent  for  the  gas  works.  In  determin- 
ing whether  the  doctrine  applies  to  this  case  at  all, 
it  is  of  course  immaterial  that  the  Washington-Ore- 
gon Corporation  was  engaged  in  other  lines  of  en- 
deavor. 

At  best  for  appellant  it  can  be  said  that  the 
question  whether  the  doctrine  applies  at  all  in  the 
case  of  water  companies,  is  unsettled. 

Short  in  his  Law  of  Railway  Bonds  and  Mort- 
gages, page  594,  says : 

"But  there  are  other  corporations,  the  position 
of  which  with  respect  to  the  doctrine  is,  in  the 
present  state  of  authorities,  somewhat  difficult 
to  fix.  That  no  preference  wall  be  granted  to 
back  claims  against  a  waterworks  company  is 
settled  — a  doctrine  which  seems  to  involve  the 
conclusion  that  the  power  to  exercise  the  right 
of  eminent  domain  is  not  a  decisive  test." 

In  Wood  V.  Garanty  Trust  Co.,  128  U  .S.  418, 
32  L.Ed.472,  the  Supreme  Court  of  the  United  States 
was  urged  to  extend  the  doctrine  of  railroad  mort- 
gages as  expressed  in  Fosdick  v.  Schall,  to  a  com- 
pany supplying  a  municipality  with  water.  The  court 
refused  so  to  do,  Mr.  Justice  Larmer  pointing  out 
that  "the  doctrine  of  Fosdick  v.  Schall  has  never 
yet  been  applied  to  any  case  except  that  of  a  rail- 
road." 

In  Ford  v.  Central  Trust  Company,  70  Fed.  144, 
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the  Court,  in  deciding  against  the  priority  of  unse- 
cured claims  against  a  waterworks  company,  ob- 
served that  the  doctrine  as  laid  down  in  the  Fosdick 
case  had  not  yet  been  applied  to  corporations  fur- 
nishing a  municipality  with  water.  After  declaring 
that  the  Fosdick  case  and  other  railroad  cases  were 
not  controlling,  the  court  continues : 

''We  recently  had  occasion  to  show  that  the  doc- 
trine of  these  cases  had  never  been  applied  to 
any  case  except  that  of  a  railroad.  Hannah  v. 
Trust  Co.,  70  Fed.  2.  Assuming,  hut  not  decid- 
ing, that  the  doctrine  of  this  case  is  applicable 
to  a  corporation  under  obligation  to  furnish  a 
city  and  its  inhabitants  with  water,  still  the  ap- 
pellant cannot  maintain  his  claim  for  the  fol- 
lowing reason,"  etc. 

In  Louisville  &  N.  F.  Co.  v.  Memphis  Gas  Light 
Co.,  125  Fed.  i>.  97,  a  mortgage  was  being  foreclosed 
upon  properties  of  a  corporation  furnishing  a  mu-  d 
nicipality  wdth  gas.  Here  again  the  Federal  Court  '' 
evidenced  its  reluctance  to  extend  the  doctrine  to 
such  coi7)orations  as  water  and  gas  companies.  In 
citing  Wood  v.  Guaranty  Trust  Co.  to  the  effect  that 
the  Fosdick  case  had  never  yet  been  applied  in  any 
case  save  that  of  railroads,  the  court  observed  that 
"This  probabl}^  still  remains  true  of  the  Supreme 
Court,"  although  some  Federal  Courts  had  come  to 
extend  it  to  street  railways,  telegraph  and  telephone 
companies.     The  court  then  added: 

"Obviously  street  railroads  and  telephone  and 
telegraph  companies  are  similar  to  railroad  com- 
panies in  a  sense  gas  companies  are  not.  A  gas  "^ 
company  is  more  like  a  waterworks  company, 
which  is  more  of  a  private  concern,— a  manu- 
facturing enterj)rise.  It  supplies  the  public  con- 
venience but  it  does  not  enjoy  the  same  privi- 
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leges  and  franchises  nor  would  its  stoppage  re- 
sult in  that  injury  to  the  public  and  detriment 
to  the  mortgage  securit}^  which  would  flow  from 
the  stoppage  of  a  railroad." 

As  late  as  1909  the  Court  in  Whelan  v.  Etner- 
prise  Transportation  Co.,  175  Fed.  214,  referred  to 
the  refusal  of  the  United  States  Supreme  Court  in 
Wood  V.  Guaranty  Trust  Co.,  to  extend  the  doctrine 
to  water  companies,  as  leaving  such  extension  still 
"an  open  question." 

There  is  no  decision  of  the  United  States  Su- 
preme Court,  therefore,  so  far  as  we  are  aware, 
which  has  extended  the  doctrine  in  question  to  water 
companies. 

The  effect  of  this  state  of  law  is  not  impaired 
hj  the  fact  that  the  water  systems  to  which  the  pres- 
ent supplies  were  furnished,  were  but  branches  of 
the  Washington-Oregon  Corporation.  The  proper- 
ties of  such  corporation  remain  at  all  times  separate 
and  distinct.  The  supplies  at  most  benefitted  the 
water  sj^stems  only.  The  power  systems  and  railway 
systems  operated  by  the  corporation  remained  un- 
concerned and  unbenefitted. 

VIII 

The  Equities  of  the  Case 
The  frequent  allusions  of  appellant's  counsel  to 
the  equities  of  this  case  induce  us  before  closing  our 
argument  to  refer  very  briefly  to  this  subject. 

In  his  discussion  of  the  equities,  beginning  at 
page  54  of  his  brief,  counsel  refers  to  the  case  of  Illi- 
nois  Trust  &  Savings  Bank  v.  Doud,  105  Fed.  123. 
He  states: 

"The  claim  there  allowed  was  for  money  bor- 
rowed that  wias  used  in  the  construction  of  a 
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building  for  the  purpose  of  engaging  in  an  en- 
tirely new  enterprise." 

This  statement  is  an  error.  The  money  was  used 
for  the  construction  of  a  new  building  in  order  to 
add  to  the  power  (p.  132).  Counsel  further  states 
that  the  man  who  loaned  the  money  ''agreed  in  the 
terms  of  the  loan  that  he  should  not  be  paid  out  of 
the  current  revenue  until  other  indebedtnessi  was 
paid. ' '  We  cannot  find  in  the  statement  of  the  case 
or  in  the  opinion  anything  on  which  this  statement 
is  based.  There  was  an  express  agreement  that  the 
money  wlas  to  be  repaid  out  of  the  current  revenues 
(p.  126).  The  new  building  effected  a  saving  of 
$4,000  per  annum  in  the  operations  of  the  company. 
It  was  a  distinct  benefit  to  the  concern.  We  do  not 
think  that  the  equities  of  the  case  at  bar  are  nearly 
so  appealing  as  those  offheDoud  CR&e,  just  referred 
to,  or  of  the  Bodge rs  Ballast  Car  Co.  case,  found  at 
154  Fed.  629,  and  referred  to  by  counsel  on  page  57 
of  his  brief,  or  the  case  of  Toledo  v.  Hamilton,  134 
U.  S.  296.  In  fact  if  there  are  any  special  equities 
in  this  case,  any  reason  at  all  why  the  appellant 
should  be  paid  over  the  other  general  creditors, 
whose  claims  amount  to  more  than  fifty  thousand 
dollars,  they  have  not  been  pointed  out. 

Under  this  head  counsel  apparently  abandons 
his  contention  that  the  materials  furnished  by  Crane 
Company  were  for  current  expenses.  He  says  that 
"the  materials  that  were,  furnished  by  Crane  Com- 
pany went  into  and  formed  a  part  of  the  mortgage 
security  not  only  greatly  enhanced  the  value  there- 
of but  in  many  instances  actually  reviving  security 
that  had  become  valueless,"  etc. 

Further  on  page  55  counsel  says : ' '  Here  the  ma- 
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terials  of  the  intervener  can  actually  be  identified 
in  each  instance  and  are  invoiced  in  the  inventory 
at  the  present  time  as  part  of  the  corpus  of  the  mort- 
gaged estate."  The  actal  theory  on  which  the  Crane 
Company  hopes  to  recover  is  that  (as  it 
claims)  the  materials  furnished  by  it  improved, 
bettered  and  added  to  the  value  of  the 
mortgage  security,  as  distinguished  from  con- 
stituting current  supplies  necessary  to  keep  the 
concern  an  operating  one.  As  has  been  shown  by 
the  adjudicated  cases,  particularly  those  from  the 
Supreme  Court  of  the  United  States,  cited  under 
head  "II"  of  this  brief,  it  is  entirely  clear  that  the 
mere  fact,  if  it  is  a  fact,  that  the  plant  of  the  Wash- 
ington-Oregon Corporation  was  bettered  furnishes  no 
reason  whatever  for  allowance  of  preference.  That 
is  not  the  theory  on  which  preferences  are  allowed. 

But  counsel  says  on  the  same  page,  fifty-four, 
while  these  materials  were  being  furnished  the  bond- 
holders took  sufficient  from  the  current  funds  of  the 
corporation  to  have  paid  Crane  Company  in  full  *  * 
"While  Crane  Company  was  putting  materials  into 
the  corpus  of  the  estate  for  the  preservation  of  the 
propert}"  which  inured  to  the  benefit  of  the  bond- 
holders, the  bondholders  in  turn  were  reaching  into 
the  pockets  of  the  corporation  and  taking  money 
which  in  equit}^  and  good  conscience  belonged  to  the 
intervenor." 

The  record  shows  that  the  last  interest  received 
by  the  bondholders  was  in  October,  1913.  There  is 
no  showing  that  the  bondholders  had  any  knowledge 
that  the  company  was  in  default  in  payment  of  any 
of  its  bills  at  that  time.  The  Washington-Oregon 
Corporation  failed  to  pay  its  interest  maturing  on 
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tiie  first  of  the  following  April.  Under  the  terms  of 
the  mortgage  foreclosure  ^vfas  not  possible  for  ninety 
days,  that  is  until  the  1st  of  July,  1914,  and  within 
thirty  days  thereafter  the  bondholders  began  fore- 
closure and  asked  and  obtained  the  appointment  of 
a  receiver.  We  would  like  counsel  on  the  argument 
of  this  case  to  point  out  w^herein  the  bondholders 
were  guilty  of  any  wrong  in  this  conduct.  Counsel 
has  stated  that  "the  diversion  during  the  time  that 
this  account  was  accruing  was  so  flagrant  as  to  al- 
most impute  bad  faith  to  the  bondholders."  This 
statement  should  not  have  been  made  if  counsel  has 
no  basis  for  it,  and  if  he  has  a  basis  for  it  in  the 
record  we  would  like  to  have  him  point  it  out  ex- 
plicitly to  the  Court. 

During  this  period  the  appellant  received  almost 
nine-tenths  of  its  account  and  the  bondholders  re- 
ceived no  part  of  the  principal  of  their  claims,  but 
did  receive  interest  at  six  per  cent,  up  to  October, 
1913.  It  is  not  charged  by  us  that  Crane  Company 
was  guilty  of  any  wrong  in  receiving  money  which 
was  justly  due  to  it  from  the  Washington-Oregon 
Corporation,  but  Crane  Company  having  received 
nearly  all  of  its  principal  ought  not  to  assert  that  the 
bondholders  were  guilty  of  any  wrong  in  receiving 
their  interest. 

Had  Crane  Company  pursued  its  proper  remedy 
with  diligence  as  it  was  required  to  do  under  the  prin- 
ciple of  the  cases  which  we  have  cited,  it  would 
either  have  collected  its  money  or  a  receiver  would 
have  been  appointed  long  before  one  was  appointed. 
Appellant  would  not  have  been  asking  the  equity  of 
the  court  for  a  claim  nearly  three-fourths  of  which 
is  more  than  two  years  old.    It  Was  not  equitable  for 
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tlie  appellant  to  allow  the  Washington-Oregon  Cor- 
poration to  continue  to  operate  leaving  unpaid  its 
debts  to  the  Crane  Company  without  effort  on  the 
part  of  the  Crane  Company  to  collect  and  now 
claim  that  the  income  earned  during  the  period  of 
the  receivership  should  be  applied  to  the  exclusion 
of  the  bondholders  upon  its  payment. 

On  the  one  hand  we  have  the  appellant,  which 
has  sold  goods  to  the  Washington-Oregon  Corpora- 
tion with  the  expectation  of  obtaining  a  commercial 
profit;  and,  on  the  other  hand  we  have  the  bond- 
holders who  loaned  money  to  the  Washington-Ore- 
gon Corporation  with  the  expectation  of  receiving 
only  the  interest  upon  their  m.oney.  On  the  one 
hand,  we  have  the  appellant,  which  was  induced  by 
the  hope  of  obtaining  liberal  profit  to  extend  credit 
to  the  Washington-Oregon  Corporation  and  on  the 
other  hand  we  have  the  bondholders  who  declined  to 
advance  any  money  on  the  credit  of  the  Washing- 
ton-Oregon Corporation  but  looked  solely  to  the  se- 
curity of  a  mortgage  upon  all  of  the  then 
owned  and  after  acquired  property  of  the  cor- 
poration, and  the  income  thereof.  On  the  one  hand 
we  have  the  appellant  which  allowed  its  claim  to  run 
for  years ;  and  on  the  other  hand  we  have  the  bond- 
holders, who,  ^^^thin  one  month  of  the  time  w^hen 
their  right  to  foreclose  had  accrued,  had  instituted 
a  foreclosure  suit.  On  the  one  hand  we  have  the 
appellant  which  has  presumably  made  a  profit,  or  has 
suffered  no  loss,  from  its  dealings  with  the  Wash- 
ington-Oregon Corporation:  and  on  the  other  hand 
we  have  the  bondholders  who  have  suffered  a  very 
heavy  loss  on  their  investment. 

Indeed,  if  Crane  Company  is  to  receive  a  prior- 
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ity  over  the  bondholders,  we  see  no  reason  why  all 
the  unpaid  creditors  of  the  Washington-Oregon  Cor- 
poration should  not  be  accorded  a  simliar  priority; 
for  presumably  the  materials  furnisHied  by,  or 
through  the  aid  of,  all  these  creditors  (and  their 
claims  amount  to  many  thousands  of  dollars) 
meet  the  test  of  priority  contended  for  by  appellant's 
course.  We  are  therefore  brought  to  the  astonish- 
ing conclusion  that  the  position  of  the  imsecured 
creditors  is  superior  to  that  of  the  secured  creditors. 

We  submit  that  the  appellant  must  fail  because 
its  materials  do  not  constitute  operating  supplies; 
further,  because  they  were  furnished  to  the  water 
branch  of  the  Washington-Oregon  Corporation's 
business;  further,  because  they  were  not  furnished 
within  the  time  preceding  the  receivership  within 
which  the  courts  hold  that  priority  claims  must  ac- 
crue; and,  finally,  because  there  is  no  special  equity 
by  virtue  of  which  the  claimant  has  the  right  to  be 
preferred  over  other  claims  and  over  the  contract 
rights  of  the  bondholders. 

Respectfully  submitted, 

Randolph  W.  Childs, 
Maurice  A.  Langhornie, 
F.  D.  Metzger, 
Elmer  M.  Hayden 
Of  Counsel. 
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FACTS  RESTATED. 
It  should  not  be  necessary  to  allude  to  the  facts 
again,  but  there  are  some  statements  made  by  coun- 
sel that  are  erroneous,  and  I  cannot  permit  them  to 
go  unchallenged.  On  page  4  of  the  brief  the  state- 
ment is  made  that  in  some  instances  it  was  agreed 
between  the  intervenor  and  the  Washington-Oregon 
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Corporation  that  the  payments  made  should  be  ap- 
plied on  specific  items.  There  is  positively  nothing 
in  the  record  that  would  justify  such  a  statement. 
On  pages  6-8,  counsel's  brief,  the  word  ^'hettermenf 
is  used  quite  indiscriminately  and  generally  in  this 
form,  "a  betterment  made  necessary,  etc."  If  it 
were  made  necessary,  it  should  be  classed  under  the 
head  of  essential  repairs  and  equipment  and  not 
"betterments."  Betterments,  as  the  term  is  used, 
means  permanent  improvements  that  are  not  neces- 
sary to  the  business  of  the  corporation.  The  state- 
ment is  made  that  it  is  not  known  whether  some  of 
the  materials  were  used  at  all.  Evidently  counsel 
has  not  read  the  stipulation  of  facts.  It  is  stipu- 
lated that  all  of  these  goods  became  a  part  of  the 
property  covered  by  the  appellee's  mortgage.  At 
the  bottom  of  page  7  the  statement  is  made  that 
Exhibit  A-4  was  used  in  the  connection  with  the 
S.,  P.  &  S.  extension.  The  stipulation  proves  that 
statement  an  error.  Counsel  is  also  in  error  in 
making  the  statement  that  Exhibit  A-8  was  used 
on  new  or  old  mains.  I  do  not  deem  it  necessary  to 
go  through  counsel's  statement  of  facts  and  review 
each  item.  It  would  perhaps  be  the  best  and  most 
satisfactory  method  for  the  coui't  to  ignore  the  state- 
ment of  both  parties  as  to  the  nature  of  the  mate- 
rials and  resort  to  the  stipulation,  where  it  will  be 
found  that  they  are  fully  described  and  character- 
ized. All  of  the  goods  for  which  we  are  claiming, 
it  will  be  noted,  were  used,  counsel's  statement  to 
the   contrary  notwithstanding.      (Stipulation,   Sec- 
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tion  XIII,  Tran.,  56.)  All  of  the  goods  furnished,  as 
disclosed  by  Exhibits  B-1  to  B-18,  inclusive,  were 
used  for  the  purposes  set  forth  in  my  original  brief. 
I  have  rechecked  these  items,  and  can  give  no  better 
explanation  than  will  be  found  under  the  second 
subdivision  of  my  original  argument.  The  classi- 
fication submitted  by  the  appellee  is  his  interpreta- 
tion of  the  stipulation.  In  giving  my  classification 
I  used  as  near  as  possible  the  language  of  the  stip- 
ulation, and  will  submit  to  the  court  the  final  in- 
terpretation. 

Before  reviewing  the  cases  I  desire  to  call  the 
court's  attention  to  a  statement  made  on  page  10  of 
the  appellee's  brief  to  the  effect  that  they  would 
show  by  authorities  submitted  that  service  connec- 
tions were  extensions  and  not  subject  to  preference. 
I  fail  to  find  that  they  have  in  any  way  verified 
this  statement. 

AKGUMENT  ANSWERED. 

Before  replying  to  the  argument  of  counsel,  and 
in  order  to  set  the  court  right  in  the  event  it  has 
been  misled  by  the  unverified  statements  of  counsel, 
let  me  summarize  the  situation  presented  in  this 
case.  That  there  may  be  no  misunderstanding  or 
misconception  of  the  basis  upon  which  Crane  Co. 
rests  its  claim,  I  will  briefly  restate  what  is  here 
admitted  to  be  the  concurrent  facts : 

1.  There  was  a  diversion  of  the  current  income 
prior  to  the  receivership  in  an  amount  exceeding 
Crane  Co.'s  claim.     (Trans.,  57.) 
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2.  At  the  time  of  the  receivership  there  was  in 
the  hands  of  the  Washington-Oregon  Corporation 
sufficient  moneys  arising  from  the  net  income  to 
have  paid  Crane  Co.'s  claim  in  full.  This  fund  went 
into  the  hands  of  the  receiver. 

3.  There  was  a  sufficient  net  income  arising 
from  the  receivership  to  have  paid  Crane  Co.'s  claim 
in  full.     (Trans.,  79.) 

4.  The  materials  furnished  by  Crane  Co.  went 
into  and  formed  a  part  of  the  proj)erties  covered  by 
the  mortgage.     (Trans.,  56.) 

5.  The  materials  furnished  were  necessary  to 
the  making  repairs  and  such  additional  equipment 
as  was  necessary  to  meet  the  conditions  precedent 
to  the  renewing  and  enjoyment  of  the  franchises 
under  which  the  corporation  operated. 

6.  The  materials  furnished  by  Crane  Co.  in- 
creased the  value  of  the  mortgaged  security.  This 
is  not  denied. 

7.  The  materials  furnished  were  necessary  to 
conserve  the  properties  covered  by  the  mortgage. 
(See  Stipulation  of  Facts  and  Exhibits.) 

8.  The  materials  furnished  were  necessary  to 
the  conduct  of  the  business  of  the  corporation,  which 
is  the  rule  announced  and  adhered  to  by  this  court 
in  the  case  of  Moore  v.  Donahoo. 

9.  The  materials  were  sold  by  Crane  Co.  in  the 
reliance  that  they  would  be  paid  for  out  of  the  cur- 
rent income  of  the  corporation.     (Trans.,  55.) 

The  above  propositions  are  not  only  abundantly 
established  by  the  stipulations,  exhibits  and  plead- 
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ings,  but  are  virtually  admitted  by  the  appellee,  and 
were  so  found  by  the  trial  court.  To  further  clarify 
the  situation,  let  me  again  restate  the  theory  of 
allowance  as  stated  by  this  court  in  the  case  of 
Moore  v.  Donahoo: 

"Such  equity  as  he  may  have  flows  from  the 
fact  that  in  the  ordinary  course  of  business  he 
has  performed  labor  and  furnished  necessary 
supplies  to  the  railroad  company  with  the  rea- 
sonable expectation  of  being  paid  therefor  from 
certain  funds.  *  ^  ^  The  real  basis  upon 
which  the  preference  rests  is  thought  to  be  the 
implied  understanding  on  the  part  of  all  par- 
ties that  such  debts  are  to  be  paid  out  of  the 
current  income  before  the  mortgagee  has  any 
claim  thereto." 

Furthermore,  it  must  not  be  forgotten  that  the 
current  income  has  been  held  by  this  court  and  by 
the  Supreme  Court  to  be  a  trust  fund  for  the  benefit 
of  just  such  creditors  as  Crane  Co.  (Cases  cited 
in  Appellant's  Brief,  page  32.)  Therefore,  if  the 
cases  cited  by  appellee  are  to  govern,  the  facts 
should  be  somewhat  similar,  at  least.  Otherwise 
they  must  fall  in  the  class  designated  by  counsel  as 
"dictum"  and  "general  statements." 

There  is  no  proposition,  I  take  it,  that  can  be 
properly  demonstrated  by  dealing  separately  with 
its  component  parts.  In  other  words,  you  cannot 
take  a  case  that  has  considered  the  question  of  di- 
version alone,  or  a  case  that  has  considered  the 
question  of  classification  alone,  or  a  case  that  has 
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considered  the  question  of  time  alone,  and  offer 
tliem  separately  to  prove  a  result  of  the  union  of  the 
three.  Therefore,  unless,  as  I  said  before,  we  can 
find  a  case  that  has  in  it  a  combination  of  facts 
similar  to  those  hereinbefore  stated,  the  opinion 
cannot  furnish  a  criterion  for  the  decision  here. 
I  will  review  the  cases  which  he  has  cited  for 
the  purpose  of  showing  the  court  the  utter  inappli- 
cability. The  case  of  Kneeland  v.  American  Loan 
Co.;,  136  U.  S.  96,  it  appears,  is  one  of  the  pivotal 
cases  cited  by  counsel,  and  they  seem  to  repose  great 
confidence  in  the  comments  of  the  court,  in  spite 
of  the  fact  that  just  prior  thereto  we  find  them 
admonishing  this  court  against  the  acceptance  of 
the  doctrine  announced  in  Fosdick  v.  Schall,  be- 
cause of  it  being  mere  obiter  dictum.  Upon  an  in- 
spection of  the  Kneeland  case,  we  find  that  there 
was  no  diversion  and  no  surplus  earnings ;  that  this 
swayed  the  court  in  its  final  conclusion  is  indicated 
at  the  beginning  of  the  opinion  by  the  use  of  the 
following  language: 

^^It  is  important  to  note  these  facts:  First, 
this  case  is  not  embarrassed  by  any  matter  of 
surplus  earnings.  *  *  *  Second,  the  receiv- 
ership was  at  the  instance  of  a  judgment  cred- 
itor. ^  ^  ^  Ji  loas  not  at  the  instance  of 
the  mortgagees  nor  were  they  seeking  a  fore- 
closure. Third,  the  rolling  stock  for  which  pref- 
erence was  asked  was  not  included  in  the  sale, 
but  was  returned  to  the  intervenor  upon  the 
order  entered  prior  to  the  sale." 
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The  court  did  use  tlie  language  quoted  by  coun- 
sel after  stating  the  above  facts.  All  of  these  facts 
which  did  not  exist  in  the  Kneeland  case  exist  here, 
and  the  plain  intimation  is  that  had  such  facts  ex- 
isted the  court's  conclusion  would  have  been  other- 
wise. 

The  case  of  Thomas  v.  Western  Car  Co.,  149 
U.  S.  96,  is  another  case  cited  by  counsel  and  is  a 
favorite  of  those  seeking  to  defeat  preferential 
claims.  Let  us  see  what  the  facts  were  there.  (1) 
The  claim  was  for  car  rentals  under  a  conditional 
contract  of  sale,  whereby  title  remained  in  the  car 
company;  (2)  the  court  found  that  the  cars  were 
not  furnished  in  reliance  that  the  rentals  would  be 
paid  out  of  the  current  income.  That  was  obvious 
from  the  fact  that  they  were  sold  on  a  title  re- 
taining contract,  wherein  the  payments  were  des- 
ignated as  rentals ;  (3)  the  officers  of  the  intervenor 
and  the  defendant  corporation  were  practically  the 
same;  this  was  the  first  point  considered  by  the 
court;  in  fact,  it  was  the  decisive  feature;  (4)  there 
was  no  diversion  and  no  surplus  net  income,  either 
before  or  during  the  receivership.  Time  and  time 
again  have  mortgagees  sought  to  show  that  the 
Thomas  and  Kneeland  cases  repudiated  the  doc- 
trine of  Fosdick  V.  Schall,  but  each  time  the  Su- 
preme Court  has  stated  emphatically  that  the  doc- 
trine announced  in  Fosdick  v.  Schall  is  still  ad- 
hered to.  (See  Vir.  d  Ala.  Coal  Co.  v.  Ry.  Co.,  170 
U.  S.  355.)  As  far  as  this  case  is  concerned,  the 
portions  quoted  in  counsel's  brief  from  the  decision 
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are  dictum  of  the  clearest  kind.  That  the  case  is 
absurdly  inapplicable  is  apparent. 

Counsel  refers  to  the  case  of  Virginia  &  Ala- 
bama Coal  Co.  V.  Ry.,  170  U.  S.  355,  as  endorsing 
the  intimations  contained  in  Kneeland  and  Thomas 
cases.  With  all  due  deference  to  counsel,  this  case 
does  not  in  any  way  approve  either  the  Kneeland 
or  Thomas  case.  They  do  not  disapprove  it,  as 
there  was  no  cause  for  doing  so,  the  facts  being 
entirely  different.  This  case,  however,  is  most  fa- 
vorable to  appellant's  contention,  and  I  respect- 
fully urge  the  court  to  read  it.  Here  it  will  be 
noted  that  a  receiver  was  appointed  on  March  If, 
1892.  A  claim  was  made  for  coal  which  had  been 
furnished  a  year  or  more  previous  to  this  time  for 
operating  locomotives.  It  also  was  shown  that  a 
portion  of  the  coal  was  used  during  the  receiver- 
ship. The  claim  was  alloived  out  of  the  income  of 
the  receivership. 

As  counsel  takes  occasion  to  refer  to  betterments 
quite  frequently,  it  might  be  well  to  call  the  court's 
attention  to  what  the  Supreme  Court  has  defined 
as  betterments.  In  the  Miltenherger  Case,  106  U.  S. 
286,  five  miles  of  road  was  constructed.  This  was 
considered  necessary  to  facilitate  the  conduct  of 
the  business.  It  was  an  extension  within  the  inter- 
pretation of  appellee,  yet  the  court  allowed  the 
claim  notwithstanding.  If  in  that  case  a  prefer- 
ence would  be  allowed  for  five  miles  of  new  rail- 
road, where  the  other  equities  were  not  nearly  as 
strong  as  exist  in  this  case,  how  can  this   court 
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avoid  allowing  a  preference  for  water  mains  laid 
under  precisely  the  same  conditions? 

In  Union  Trust  Co.  v.  Illinois  Midland  Ry.  Co., 
Ill  U.  S.  462,  the  court  defines  betterments  as  fol- 
lows : 

"Materials  could  not  be  considered  better- 
ments where  *  *  *  tjie  improvements  made 
by  the  receiver  no  more  than  made  up  for  the 
deterioration  of  the  road,  especially  in  view  of 
its  imperfect  construction  and  inferior  material 
from  the  beginning." 

In  this  case  ties,  new  rails,  turntables,  founda- 
tion, bridges  and  fences  were  held  under  the  above 
definition  not  to  be  betterments.  I  cannot  see  the 
distinction  between  this  class  of  material  and  the 
materials  furnished  by  Crane  Co.,  and  I  submit 
that  counsel  has  not  pointed  out  the  difference  in 
his  argument. 

It  seems  unnecessary  to  answer  the  comments 
on  the  case  of  Moore  v.  DonaJioo,  217  Fed.  Rep.  177, 
yet  I  hesitate  to  allow  the  statement  to  the  effect 
that  this  court  approved  the  six  months'  rule  to  go 
uncontradicted.  The  court  did  refer  to  the  prefer- 
ential claim  period,  but  what  was  clearly  intended 
by  that  reference  was  the  preferential  period 
adopted  by  the  referee,  which,  in  that  particular 
case,  was  six  months.  It  is  to  be  noted,  however, 
that  six  months  included  practically  all  of  the 
claims.  The  former  holding  of  this  court  in  the 
case  of  N.  Y.  Guaranty  d  Indemnity  Co.  v.  Tacoma 
Ry.  d  Motor  Co.  was  not  in  any  way  disturbed,  and 
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it  is  clear  in  that  case  that  the  six  months'  rule  was 
not  applied,  although  the  question  of  time  was 
directly  in  issue. 

Inasmuch  as  the  appellee  impresses  upon  the 
court  the  applicability  of  the  case  of  III.  Trust  d 
Sav.  Bank  v.  Doud,  105  Fed.  Rep.  149,  it  would  be 
well  to  give  some  attention  to  the  facts  in  that  case. 
In  the  first  place,  we  find  that  the  intervenor  made 
a  loan  to  the  company  on  the  agreement  and  under- 
standing that  it  would  not  be  paid  out  of  the  income 
until  after  the  improvements  had  been  paid  for  out 
of  the  current  income.  The  improvement  had  not 
been  paid  for  at  the  time  of  the  receivership.  Hence, 
according  to  the  understanding  between  the  parties, 
he  was  not  entitled  to  payment.  There  was  further- 
more no  diversion  of  the  current  income  shown. 
Neither  was  there  a  surplus  on  hand.  Furthermore, 
this  case  was  decided  upon  the  theory  that  in  order 
to  permit  a  preference,  a  showing  should  be  made 
that  the  goods  furnished  were  necessary  to  keep 
the  road  a  going  concern.  This  theory  has  not  been 
approved  in  later  cases,  and  is  specifically  repu- 
diated by  this  court  in  Moore  v.  Donahoo,  the  proper 
query  being,  "were  the  goods  necessary  to  the  busi- 
ness of  the  road?"  The  learned  judge  in  the  Doud 
case  did  review  many  decisions  of  the  federal 
courts,  but  the  deductions  drawn  from  those  cases 
I  submit  are  not  warranted  by  the  facts.  In  any 
event,  the  conclusion  of  the  Doud  case  is  predicated 
upon  a  wholly  different  state  of  facts.  It  was  found, 
furthermore,    in    the   Doud    case    that   the    money 
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loaned  was  to  build  an  extension  not  necessary  to 
the  business  of  the  road.  In  fact,  it  was  to  engage 
in  an  entirely  new  enterprise.  Neither  was  the 
money  loaned  on  the  understanding  that  it  would 
be  paid  out  of  the  current  income. 

The  statement  is  further  made  by  counsel  that 
this  case  refused  to  apply  the  doctrine  of  preference, 
on  the  theory  that  the  goods  were  necessary  to  main- 
tain the  franchise.  How  any  such  a  conclusion  can 
be  reached  by  a  reading  of  the  opinion  is  beyond 
my  comprehension,  as  it  holds  nothing  of  the  kind. 
Counsel  takes  occasion,  in  commenting  upon  this 
case,  to  refer  to  the  holding  in  Fosdick  v.  Schall, 
and  particularly  to  that  portion  quoted  in  my  orig- 
inal brief  as  dictum.  The  Doud  case  is  the  only 
case  that  I  am  able  to  find  where  the  holding  of 
the  Supreme  Court  is  denominated  dictum.  Evi- 
dently the  Supreme  Court  does  not  so  consider  it, 
because  in  the  later  case  of  Burnham  v.  Bowen^  111 
U.  S.  776,  we  find  the  court  using  this  language : 

*'We  do  not  now  hold,  any  more  than  we 
did  in  Fosdick  v.  Schall,  *  *  *  that  the  in- 
come of  a  railroad  in  the  hands  of  a  receiver 
for  the  benefit  of  the  mortgage  creditors  can  be 
taken  away  from  them  and  used  to  pay  the 
general  creditors  of  the  road.  All  we  then  de- 
cided, and  all  we  now  decide  is,  that  if  current 
earnings  are  used  for  the  benefit  of  mortgage 
creditors  before  current  expenses  are  paid,  the 
mortgage  security  is  chargeable  with  the  restor- 
ation of  the  fund  which  was  improperly  ap- 
plied to  other  use." 
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Here  we  have  the  Supreme  Court  literally  ex- 
plaining and  interpreting  what  they  had  previously 
decided.  This  should  silence  all  remarks  on  the 
question  of  dictum  as  referring  to  the  case  of  Fos- 
dick  V.  Schall.  But  to  go  still  further  and  take 
the  quotation  from  the  Doud  case,  appearing  on 
pages  25  and  26  of  counsel's  brief,  I  assert  that 
Crane  Co.  can  qualify  under  that  holding.  Counsel 
seems  to  think  that  the  Doud  case  held  that  the 
fact  that  the  materials  furnished  aided  to  conserve 
and  improve  the  property  and  increase  the  security 
was  immaterial.  Again  I  assert  that  the  case  holds 
nothing  of  the  kind.  I  admit  that  that  fact  in  itself 
would  not  be  sufficient,  but  that  it  is  important  in 
connection  with  other  facts  is  established  beyond 
question  by  the  authorities.  (See  R.  I.  Locomotive 
Works,  et  ah,  v.  Trust  Co.,  108  Fed.  Kep.  5,  herein- 
after reviewed.) 

The  case  of  Rodger  Ballast  Car  Co.  v.  R.  R.  Co., 
154  Fed.  Rep.  629,  another  opinion  by  Judge  Sand- 
born,  is  clearly  not  in  point,  for  the  following  rea- 
sons : 

1.  No  diversion  was  shown  and  no  surplus  in- 
come. It  was  a  question  of  payment  out  of  the  cor- 
pus of  the  estate. 

2.  The  holding  did  not  go  any  further  than  to 
say  that  the  claim  was  not  entitled  to  preference 
out  of  the  corpus, 

3.  The  court  clearly  found  that  the  ballast  cars 
were  not  necessary  to  the  business  of  the  road,  and 
in  that  particular  I  believe  the  court  was  right. 
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True,  the  railway  commission  had  insisted  upon 
them  fixing  up  their  road.  Ballasting  the  road 
might  have  been  necessary,  but  to  expend  a  large 
amount  of  capital  for  ballast  cars  for  the  purpose 
of  doing  the  ballasting  was  not  necessary  to  the 
business  of  the  road.  If  you  consider  the  holding  in 
the  light  of  the  facts,  it  is  not  antagonistic  to  the 
position  taken  by  Crane  Co. 

The  case  of  State  Trust  Co.  v.  Kansas  City,  129 
Fed.  Eep.  455,  was  another  case  decided  in  the  same 
circuit  in  which  Judge  Sandborn  was  sitting.  One 
of  the  first  things  considered  was  whether  the  filing 
of  the  mechanic's  lien  was  not  a  waiver  of  a  right 
of  intervention.  While  the  point  is  not  clearly  de- 
cided, yet,  according  to  other  opinions  by  the  Su- 
preme Court  and  other  courts,  a  filing  of  a  me- 
chanic's lien  is  a  clear  waiver  of  the  equitable  right 
of  intervention.  (Foster's  Federal  Practice,  Vol.  I, 
page  970.)  Furthermore,  the  bill  of  intervention 
was  not  filed  until  after  the  decree  had  been  ren- 
dered, and  the  decree  specifically  provided  that  no 
claims  would  be  allowed  that  had  not  accrued 
within  one  year.  In  the  order  allowing  the  inter- 
venor  to  file  his  petition  he  was  subjected  to  this 
portion  of  the  decree.  His  claim  accrued  more  than 
eighteen  months  prior  to  the  receivership. 

The  case  of  Rhode  Island  Locomotive  Co.  v. 
Continental  Tr.  Co.,  108  Fed.  Rep.  5,  a  case  reviewed 
by  counsel,  is  authority  for  the  proposition  that  the 
fact  that  the  materials  increased  the  value  of  the 
security  should  be  taken  into  consideration  in  de- 
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termining  the  preference.     To  use  tlie  court's  lan- 
guage: 

'^The  fact  that  the  materials  augmented  the 
security  held  by  the  mortgagees  is  an  element 
to  he  considered  in  determining  preference.'' 

Tlie  facts  in  this  case  are  so  clearly  distinguish- 
able from  the  facts  in  the  present  case  that  it  could 
not  furnish  authority  for  a  decision  here  even  if 
the  opinion  held  as  counsel  states,  but  it  does  not 
so  hold.  One  of  the  first  points  considered  by  the 
court  and  which  was  especially  reported  by  the  ref- 
eree was  the  fact  that  there  had  been  no  diversion 
and  no  surplus  income.  Furthermore,  the  locomo- 
tives were  not  sold  in  reliance  that  they  would  be 
paid  for  out  of  the  current  income.  That  this  was 
an  important  feature  considered  by  the  court  is  in- 
dicated by  the  language  of  the  opinion,  as  follows : 

"If  the  appellant  is  to  obtain  any  relief,  it 
must  show,  first,  that  the  demand  here  prose- 
cuted was  not  a  debt  created  upon  the  personal 
credit  of  the  company;  *  *  *  second,  that 
there  are  current  earnings  now  applicable  to 
such  debts  of  income^  or  that  there  had  been  a 
diversion  of  the  current  earnings  either  before 
or  since  the  receivership  which  the  mortgagees 
should  equitably  release." 

The  court,  of  course,  found  against  the  inter- 
venor.  The  decision  clearly  intimates,  however, 
that  had  the  facts  been  otherwise,  the  preference 
would  have  been  allowed.  I  might  add  that  all  of 
the  facts  which  did  not  exist  in  that  case  are  ad- 
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mitted  here.  Therefore,  on  the  holding  of  this  case 
a  preference  should  be  granted.  The  court  did  not 
hold,  as  counsel  say,  that  the  locomotives  were  an 
addition  to  the  equipment  and  not  a  current  oper- 
ating charge.  It  held  that  the  locomotives  were 
an  addition  of  permanent  equipment,  and  that  there 
was  no  showing  that  they  were  necessary  to  the 
business  of  the  road. 

In  the  case  of  Lackawanna  Ry.  Co.  v.  Farmers- 
Loan  d  Trust  Co.,  176  U.  S.  306,  the  first  point  con- 
sidered by  the  court  and  found  by  the  master  was 
that  there  had  been  no  diversion  of  the  current  in- 
come and  no  surplus  income  applicable.  Further- 
more, the  intervenor  had  collateral  security  for  hi? 
claim,  thus  clearly  showing  that  he  did  not  rely 
upon  payment  out  of  the  current  income.  It  will 
further  be  noted  that  in  this  case  the  time  within 
which  the  claim  accrued  was  sufficient  to  take  in 
the  whole  claim  of  intervenor  here,  yet  that  point 
was  not  referred  to  as  a  reason  for  denying  the 
claim. 

The  case  of  Central  Trust  Co.  v.  Colorado  Co., 
200  Fed.  Eep.  85,  is  distinguishable  in  the  following 
particulars : 

1.  The  case  was  decided  upon  a  question  of 
pleading.  The  intervenor  based  his  petition  upon 
an  oral  contract  between  himself  and  the  defend- 
ant company,  whereas  the  proof  showed  a  written 
contract  between  the  defendant  company  and  the 
Parker  Boiler  Co.,  for  which  intervenor  acted  as 
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agent.    The  court,  therefore,  held  that  the  cause  of 
action  was  not  in  intervenor. 

2.  There  was  no  diversion  shown,  and  that 
point  was  specifically  mentioned  as  follows: 

"There  is  nothing  alleged  or  proven  show- 
ing as  against  the  bond  holders  any  equity 
in  claimant,  as,  for  instance,  that  during  the 
progress  of  the  repairs  or  thereafter  there  was 
any  diversion  of  the  net  income/^ 

This  case,  therefore,  holds  that  a  diversion  or 
the  surplus  net  income  creates  an  equity  in  favor 
of  the  claimant.  Again  I  am  at  a  loss  to  under- 
stand how  counsel  can  put  forth  the  case  of  City 
Trust  Co.  V.  Sedalia,  195  Fed.  Eep.  845,  as  support- 
ing his  contention.  An  excerpt  from  the  opinion  at 
the  outset  clearly  shows  that  the  position  taken  by 
the  court  was  in  no  way  antagonistic  to  the  position 
of  the  intervenor  here.     To  quote : 

"Unless  such  demands  are  based  upon  some 
statute  of  the  state  in  force  at  the  date  of  the 
making  of  the  mortgage  creating  a  prior  right 
in  the  claimant,  or  in  case  of  necessary  mate- 
rials furnished  which  'became  a  part  of  and 
directly  enhanced  the  value  of  the  mortgaged 
property  itself  in  such  sense  as  to  render  the 
sale  of  the  mortgaged  property,  including  the 
materials  furnished,  for  the  benefit  of  the  se- 
curity holders  without  payment  for  the  mate- 
rials so  supplied,  inequitable. '^ 

The  facts  held  in  this  case  to  be  necessary  to 
the  allowance  of  a  preference  existed  here,  namely : 
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There  was  a  diversion,  and  the  materials  furnished 
became  a  part  of  and  directly  enhanced  the  value 
of  the  mortgage  security.  I  find  in  this  case  sup- 
port for  my  contention  that  the  fact  that  the  mate- 
rials conserved  the  security  is  an  important  element 
in  determining  preference.  One  of  the  claims  here 
allowed  was  in  favor  of  the  surety  company  that 
had  become  surety  on  a  supersedeas  bond  on  an  ap- 
peal from  a  judgment  rendered  against  the  defend- 
ant, on  the  theory  of  the  Morrison  case.  The  court 
said: 

"Surely  this  was  such  an  act  of  protection 
of  the  security  pledged  to  the  payment  of  the 
bonds  arising  in  operation  of  the  property  as 
in  equity  requires  the  casualty  company  to  be 
paid  in  preference  to  the  holders  of  the  mort- 
gage debt." 

There  can  be  no  doubting  this  language.  It  is 
clear  and  convincing,  and  inasmuch  as  it  is  one  of 
counsel's  own  cases,  it  should  be  immune  from  the 
suspicion  of  dictum.  And  in  this  connection  I  will 
again  comment  on  the  Morrison  case.  By  referring 
to  the  opinion  in  the  Morrison  case,  it  will  be  seen 
that  the  court  denominated  the  equity  of  the  inter- 
venor  a  strong  one,  yet  its  only  strength  laid  in  the 
fact  that  the  act  done  by  Morrison  conserved  the 
assets  of  the  corporation,  which  inured  to  the  ben- 
efit of  the  mortgage  bondholders. 

The  case  of  Central  Trust  Co.  v.  Colorado  Co., 
200  Fed.  Kep.  85,  was  submitted  as  proving  that 
a  claim  for  furnishing  and  installing  boilers  was 
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disallowed  on  account  of  classification.  While  that 
is  true,  yet  the  situation  presented  as  a  reason  for 
the  declination  shows  the  utter  inapplicability  of 
the  opinion.  The  boiler  was  a  part  of  the  original 
construction.  It  had  never  been  used  in  the  busi- 
ness and  was  held  by  the  court  not  to  be  necessary 
in  the  business.  Furthermore,  the  petition  was  held 
to  be  insufficient,  and  a  variance  existed  between 
the  proof  and  the  contract  set  out.  This  was  the 
first  and  major  reason  for  disallowing  the  claim. 

The  case  of  Toledo  Ry.  v.  Hamilton,  134  U.  S. 
290,  was  where  a  dock  was  constructed.  This  dock 
was  new  and  had  not  been  used  in  the  conduct  of 
the  road,  neither  was  it  essential  to  its  business.  I 
am  not  contesting  with  counsel  the  question  as  to 
whether  or  not  original  construction  will  form  the 
basis  of  a  preferred  claim.  This  case  and  the  fol- 
lowing case  of  Porter  v.  Pittsburg,  etc.,  Steel  Co., 
120  U.  S.  649,  are  cited  as  proving  that  it  is  imma- 
terial that  the  work  done  tended  to  conserve  the  rail- 
road or  enhance  the  property.  What  these  cases 
in  fact  decided  is  that  this  fact  in  itself  will  not  fur- 
nish grounds  for  preference,  especially  where  the 
other  equities  are  against  the  intervenor. 

The  case  of  Reyhurn  v.  Consumers'  G.  L.  d  F. 
Co.,  29  Fed.  Kep.  561,  would  seem  to  me  to  need  no 
comment.  The  gas  meters  for  which  preference  was 
asked  were  part  of  the  original  construction  of  the 
company.  The  company  had  never  been  in  opera- 
tion prior  to  the  furnishing  of  these  meters.  Under 
such  a  state  of  facts,  there  is  no  question  that  a 
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preference  would  not  lie.    That  this  was  the  decisive 
feature  is  indicated  by  the  following  language : 

"They  are  all  for  construction  material, 
such  as  meters,  pipes  and  other  material,  which 
was  used  in  the  construction  of  the  works,  and 
not  in  their  operation  after  they  icere  con- 
structed/' 

Counsel  states  that  the  Reyhurn  case  is  on  all 
fours  with  the  case  at  bar,  especially  with  refer- 
ence to  the  connections,  pipes  and  fittings.  That 
this  statement  is  error  is  apparent.  All  of  the 
goods  furnished  by  Crane  Co.  was  after  the  con- 
struction had  been  completed  and  during  the  oper- 
ation of  the  company.  The  Reyhurn  case,  further- 
more, is  authority  for  the  proposition  that  the  doc- 
trine of  preference  will  be  applied  to  other  than 
railway  companies. 

In  the  subdivision  V  of  counsel's  brief  he  at- 
temps  to  interpret  the  stipulation  on  the  question 
of  diversion.  I  am  impressed  with  the  fact  that 
counsel  could  not  have  read  this  stipulation  care- 
fully, otherwise  he  could  not  have  so  misconceived 
its  import.  This  stipulation  not  only  states  that 
a  diversion  actually  took  place,  but  that  there  are 
and  were  sufficient  funds  on  hand  to  have  paid 
Crane  Co.  I  cannot  concur  in  the  statement  that 
diversion  implies  something  wrong.  It  is  possible 
for  one  to  get  possession  of  another's  property  with- 
out committing  any  wrong.  It  is  in  the  retention  and 
refusal  to  give  it  up  that  constitutes  the  inequity. 
On  page  44  of  the  brief  counsel  again  misstates  my 
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position.  I  am  not  contending  and  have  not  con- 
tended that  any  one  feature  would  enable  us  to 
have  a  preference.  It  is  the  concurrence  of  all  of 
that  that  establishes  the  preference.  Counsel  on 
page  45  makes  the  statement  that  there  were  general 
creditors  to  the  amount  of  $50,000.  This  statement  is 
absolutely  dehors  the  record,  and  it  is  unfair,  as 
I  am  in  no  position  to  concur  in  or  refute  the  state- 
ment. The  stipulation  eliminates  such  a  statement, 
and  had  this  been  true,  and  as  important  as  counsel 
seems  now  to  consider  it,  he  surely  would  have 
added  it  to  the  stipulation.  Were  I  desirous  of  go- 
ing outside  of  the  record,  I  would  add  in  addition 
that  a  settlement  was  made  with  all  of  the  other 
creditors.  But  we  are  trying  this  case  on  the  facts 
presented  in  the  record,  to  which  I  will  confine  my- 
self strictly  and  ask  that  counsel  be  compelled  to 
do  likewise. 

The  case  of  Westinghouse  v.  K.  C.  Southern,  137 
Fed.  Kep.  26,  is  another  case  of  Judge  Sandborn, 
and  is  wholly  inapplicable,  because  of  the  difference 
in  the  facts.  It  is  clear  that  Judge  Sandborn  has 
in  the  opinions  circumscribed  the  limits  of  interven- 
ing creditors  more  than  any  other  court,  and  it  is 
for  that  reason  that  in  reviewing  cases  counsel  hes- 
itated to  depart  ver}^  far  from  that  circuit.  The 
comment  of  counsel  on  the  case  of  N.  Y.  Guaranty 
d  Indemnity  Co.  v.  Taeoma  Ry,  Co.,  83  Fed.  Rep. 
367,  to  the  effect  that  the  time  within  which  the 
claim  accrued  was  less  than  a  year,  is  inaccurate 
The   rule   which   counsel   has   been   attempting   to 
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apply  is  the  date  when  the  goods  were  furnished. 
If  you  are  to  take  the  time  of  accrual  of  debt  rather 
than  the  date  the  goods  were  furnished,  then  I  sub- 
mit that  the  date  of  accrual  of  Crane  Co.'s  claim  was 
on  the  date  the  account  was  stated  between  them, 
on  June  1,  1914.  There  is  no  evidence  that  the 
amount  for  which  we  are  now  claiming  was  due 
prior  to  that  time.  But  by  examining  this  case  it 
will  be  noticed  that  the  court  does  not  put  any  such 
construction  upon  it  as  counsel  would  have  the  court 
believe. 

The  case  of  Bowen  (Bound)  v.  Railway  Co.,  58 
Fed.  Rep.  473,  was  not  decided  on  the  question  of 
time  at  all.  The  decisive  feature  was  that  the  in- 
tervenor  did  not  look  to  the  current  earning  for 
payment.  Furthermore,  no  diversion  occurred.  In- 
terest was  paid,  but  it  was  with  the  knowledge  and 
consent  of  the  intervenor.  In  other  words,  the  in- 
tervenor  waived  his  claim  and  permitted  the  in- 
terest to  be  paid.  True,  time  was  mentioned,  but 
not  until  after  the  court  had  refused  the  claim  on 
other  grounds. 

Counsel  makes  the  statement  that  the  six 
months'  rule  was  applied  in  the  case  of  Thomas  v. 
Peoria  Ry.  Co.,  36  Fed.  Rep.  819.  The  six  months' 
rule  was  not  applied  in  a  case  anywhere  analogous 
to  the  present  situation.  No  diversion  was  shown 
in  that  case.  The  court,  furthermore,  gives  as  its 
reason  for  applying  the  six  months'  rule  was  that 
it  found  support  in  the  statutes  of  Illinois.  If.  as 
it  appears  in  that  case,  the  laws  of  Illinois  were  a 
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decisive  factor  by  analogy,  the  case  of  Bellinghani 
Bay  Imp.  Co.  v.  Fairhaven,  etc.,  49  Pac.  Kep.  514, 
should  be  decisive  here.  Furthermore,  in  the  above 
case  the  court  stated  with  emphasis  that  the  inter- 
venor  was  not  entitled  to  any  equitable  considera 
tion,  because  the  stockholders  and  officers  of  the 
intervenor  company  were  practically  the  same  as 
the  railway  company,  and  that  the  contract  upon 
which  the  preference  was  based  was  an  unconscion- 
able one  and  an  imposition  upon  the  stockholders. 
The  case  of  Thomas  v.  Cincinnati,  91  Fed.  Kep. 
795,  is  submitted  as  having  applied  the  six  months' 
rule  against  labor  claims.  To  begin  with,  the  case 
does  not  so  decide.  There  was  no  diversion  shown^ 
J'^^ti^ecided  upon  the  fact  that  the  inter venors  were  not 
in  court  with  clean  hands  and  were  not  entitled  to 
or  any  sa^tes^JBceme.  Fui4rhei4noi'e,  Iho  cnoo^^ao 
any  equitable  consideration.  An  excerpt  from  the 
opinion  will  suffice  to  show  this: 

"The  claims  in  question  were  presented  at 
the  suggestion  of  the  auditor  of  the  receiver  by 
the  receiver's  counsel,  with  the  approval  of  the 
court." 

It  was  shown  further  that  the  real  parties  in 
interest  were  not  the  intervenors  at  all.  In  fact, 
the  real  owners  were  perhaps  deceased.  This  was 
the  decisive  point.  To  have  allowed  a  claim  under 
such  circumstances  would  have  been  inequitable 
and  would  have  prostituted  any  court  of  equity. 
Counsel  refers  to  the  case  of  Finance  Co.  v.  Charles- 
ton R.  R.,  52  Fed.  Kep.  678,  and  quote  in  italics  a 
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portion  to  the  effect  that  the  courts  have  expressly 
refused  to  recognize  claims  less  than  six  months 
prior  to  the  appointment  of  the  receiver  (Appellee's 
Brief,  page  54).  The  appellee  has  disqualified  this 
case  by  his  own  admission  that  the  courts  have  ap- 
plied more  than  a  six  months'  rule.  But  when  we 
inquire  into  the  facts  of  this  case  we  find  that  the 
claim  w^as  for  an  attorney  fee  for  work  done  in  the 
legislature  to  try  to  pass  a  law  to  validate  bond 
which  had  already  been  invalidated  by  the  courts. 
Furthermore,  at  the  time  these  services  were  ren- 
dered there  was  no  road  in  existence.  How  could 
such  a  claim  qualify  under  any  of  the  rules  of  equit- 
able preference?  It  would  seem  to  me  that  if  the 
intervenor  could  even  get  by  a  demurrer  on  such  a 
claim  as  this,  that  in  itself  would  furnish  a  jjrece- 
dent  for  allowing  the  Crane  Co.'s  claim  in  full. 

In  the  case  of  National  Bank  of  Augusta  v.  Car- 
olina R.  R,  Co.,  63  Fed.  Rep.  25,  quoted  for  the  pur- 
pose of  substantiating  the  six  months'  rule,  it  will 
be  found  that  no  diversion  was  shown.  Further- 
more, the  claimant  was  the  president  of  the  road, 
who  had  in  charge  its  full  management  and  was  re- 
sponsible in  a  large  measure  for  its  insolvency.  The 
case  was  not  decided  on  the  question  of  time,  but  on 
the  question  that  under  such  circumstances  the 
president  was  not  entitled  to  any  priority.  Not- 
withstanding the  statement  of  counsel,  no  question 
of  time  was  considered  in  the  case  of  International 
Trust  Co.  V.  Townsend  Brick  Co.,  95  Fed.  Rep.  850, 
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a  claim  was  disallowed  on  the  theory  that  it  did  not 
form  operating  expense  or  maintenance. 

Counsel  quotes  at  length  from  the  case  of  Cen- 
tral Trust  Co.  V.  East  Tennessee  R.  Co.,  80  Fed. 
Rep.  624  (Appellee's  Brief,  page  56),  prefacing  the 
quotation  by  stating  that  the  court  was  considering 
the  application  of  the  six  months'  rule  where  it 
was  shown  that  the  net  earnings  had  been  diverted 
to  the  payment  of  interest  on  mortgage  debts  and 
improvements.  I  do  not  find  that  this  case  pre- 
sented any  such  question;  in  fact,  no  diversion  was 
shown,  and  this  was  one  of  the  first  points  consid- 
ered. To  use  the  court's  language,  "The  question  as 
to  whether  there  had  been  a  diversion  *  *  *  was 
principally  one  of  fact,  and  was  referred  to  a  spe- 
cial commissioner  who  reported  that  there  had  been 
no  such  diversion.^'  We  find,  furthermore,  in  the 
opinion  the  court  held  that  while  there  was  no 
established  six  months'  rule,  that  the  six  months' 
rule  had  generally  been  applied  in  that  circuit. 
But  the  court  clearly  indicated  that  if  the  circum- 
stances were  different  and  the  equities  of  the  com- 
plainant plain,  a  six  months'  rule  would  not  be 
applied.  There  was  no  showing  furthermore  that 
the  materials  were  necessary  to  the  business  of  the 
road. 

In  the  case  of  State  Trust  Co.  v.  Kansas  City 
Ry.,  supra,  which  is  also  offered  to  establish  a  six 
months'  rule,  the  court  uses  language  which  clearly 
rejudiates  counsel's  statement,  when  applied  to 
this  case.  The  facts  as  I  have  heretofore  shown  are 
so  utterly  different,  that  even  had  the  case  so  held, 
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it  could  not  control  here.  But  tlie  case  actually 
holds  in  substance  that  there  is  no  rigid  six  months' 
rule,  and  that  the  equities  of  the  particular  case 
control  the  time. 

The  case  of  The  Title  Insurance  Co.  v.  Home  Tel- 
ephone Co.,  200  Fed.  Kep.  263,  does  not  decide  what 
counsel  claims  for  it,  and  is  so  outside  of  the  issues 
here  presented  that  I  will  not  even  take  the  time 
to  review  it. 

Counsel  conclude  their  examination  of  the  au- 
thorities covering  the  question  of  time  with  the 
statement  that  the  overwhelming  authority  is  to  the 
effect  that  a  claim  will  not  be  extended  over  the 
six  months'  period.  If  the  authorities  are  so  over- 
whelming and  the  cases  so  numerous,  it  is  quite 
strange  that  counsel  do  not  at  least  examine  one 
case  in  point.  I  have  reviewed  all  of  the  decisions 
commented  upon  by  counsel  and  wherever  the  facts 
approach  the  facts  presented  in  this  case,  the  court 
has  inferentially  sustained  my  position.  A  case  to 
be  an  authority  must  decide  the  proposition  in- 
volved on  a  state  of  facts  that  would  at  least  include 
the  point  in  controversy.  If,  as  appears  in  many  of 
the  cases  cited  by  counsel,  the  intervenor  fails  to 
bring  himself  within  the  well-known  equitable  rules 
and  procedure,  a  court  of  equity  will  always  find 
some  way  to  deny  relief.  If,  on  the  other  hand,  as 
appears  here,  where  the  claimant  has  shown  him- 
self in  eA^ery  way  entitled  to  equity,  and  where  the 
mortgagee  has  placed  itself  in  a  position  where  it 
has   sought   equity  without   even   the  pretense   of 
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doing  or  offering  to  do  equity,  the  court  should 
compel  it  to  do  that  which  is  its  clear  equitable 
duty. 

The  position  taken  by  counsel,  that  if  the  court 
is  to  allow  this  claim, 

"We  are  therefore  brought  to  the  astonishing 
conclusion  that  the  position  of  the  unsecured 
creditors  is  superior  to  that  of  the  secured 
creditors," 

is  narrow  and  illogical.  If  they  are  sincere  in  that 
statement  it  is  because,  for  some  reason  or  other, 
they  are  unable  to  comprehend  the  theory  upon 
which  preferential  claims  are  allowed  or  the  neces- 
sity of  conforming  to  equitable  maxims  when  ask- 
ing equitable  relief.  They  further  fail  to  take  into 
consideration  the  fact,  as  held  by  the  decisions,  that 
when  accepting  the  security  the  mortgagee  impliedly 
agrees  that  the  creditors  shall  be  paid  out  of  the 
income.  In  summing  up  the  equities,  counsel  abso- 
lutely ignore  practically  all  of  the  vital  elements 
necessary  to  preference.  If  no  diversion  had  taken 
place,  and  if  there  were  not  at  the  time  the  receiver 
took  charge  of  the  properties  current  net  income 
sufficient  to  have  paid  CIrane  Co.'s  claim,  and  which 
Avent  into  the  hands  of  the  receiver,  or  if  the  bond- 
holders, outside  of  the  fact  that  they  came  into  pos- 
session of  money  that  should  have  been  used  to 
pay  our  claim,  had  not  actually  profited  by  what 
Crane  Co.  furnished,  and  had  the  materials  Crane 
Co.  furnished  not  actually  gone  into  the  mortgaged 
property,  there  might  have  been  some  cause  for  com- 
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plaint.  Counsel  says  the  bondholders  have  suffered 
a  loss  on  their  investment.  There  is  no  suggestion 
of  that  kind  anywhere  in  the  record.  On  the  con- 
trary, if  you  will  compare  the  value  of  the  property 
with  the  bonds  outstanding,  they  were  paid  in  full. 
Had  they  not  been  paid  in  full,  that  fact  Avould  have 
been  stipulated  in  the  record,  as  counsel  was  very 
acute  in  not  overlooking  any  facts  that  would  help 
their  cause.  In  any  event,  the  bondholders  are  re- 
sponsible largely  to  Crane  Co.  for  what  they  re- 
ceived. Counsel  have  extreme  difficulty  in  keeping 
in  mind  the  fact  that  the  mortgage  creditors  are 
actually  in  possession  of  money  which  should  have 
been  devoted  to  the  payment  of  our  claim,  and  which 
is  more  than  sufficient  to  pay  it.  Paying  back 
money  that  never  belonged  to  you  cannot  be  called 
a  loss.  If  I  were  to  find  another's  pocket-book  and 
subsequently  be  compelled  to  relinquish  it  or  to  pay 
back  the  money  contained  in  it,  would  I  be  justified 
in  calling  that  a  loss?  My  inability  to  retain  it 
might  be  a  misfortune,  but  I  could  not  regard  it  as 
a  loss. 

As  I  have  previously  stated,  counsel  take  up  sep- 
arately the  propositions  necessary  to  constitute  a 
preferential  claim,  and  after  determining  that 
neither  one  separately  is  sufficient  to  justify  a 
preference,  conclude  that  the  existence  of  all  con- 
currently would  not  be  sufficient.  If  that  is  not  an 
example  of  a  non  sequitur,  then  I  am  much  mis- 
taken in  my  judgment.  Neither  hydrogen  or  oxygen 
constitute  water,  yet  the  union  of  hydrogen  and 
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oxygen  constitutes  water.  In  taking  up  these  sev- 
eral propositions  the  court  will  observe,  by  refer- 
ence to  my  brief,  that  I  attempted  to  show,  and  I 
believe  I  have  shown,  that  all  of  the  essential  feat- 
ures exist  in  this  case.  As  my  purpose  has  been  in 
this  brief  to  answer  merely  the  argument  and  cita- 
tions of  counsel,  I  do  not  care  to  weary  the  court 
by  repetition.  It  has  been  my  object  to  present  the 
facts  in  the  case  and  the  law  applicable  in  such  a 
way  that  the  equities  of  appellant  would  become 
apparent.  That  each  case  to  a  large  measure  must 
be  decided  upon  its  own  peculiar  equities,  is  a  point 
upon  which  we  must  agree.  Feeling,  as  I  do,  that 
the  appellee  and  the  mortgage  creditors  have  greatly 
benefited  by  the  materials  furnished,  and  that  they 
have  taken  into  their  hands  money  which  should 
have  been  devoted  toward  the  payment  of  this  claim, 
I  am  firm  in  my  conviction  that  the  prayer  of  the 
intervenor  should  be  granted. 

Kespectfully  submitted, 

Maurice  W.  Seitz, 
Solicitor  for  Appellant. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR     THE     NINTH     CIRCUIT 


Crane  Company,  a  Corporation, 

Appellant, 
vs. 

Fidelity  Trust  Company,  Trustee,' 
a  corporation,  and  Washington-/  No.  2768 
Oregon  Corporation,  Independ-| 
ent  Electric  Company,  a  cor- 
poration, and  Willis  D.  Hoag, 

Appellees. 


On  the  argument  of  this  case  appellant  asked 
time  to  submit  a  reply  brief.  On  objection  by  the 
solicitors  for  the  Fidelity  Trust  ComSpany,  based 
ujoon  the  fact  that  to  permit  a  reply  brief  to  be  filed 
subsequent  to  the  argument  would  permit  counsel 
to  make  statements  or  produce  arguments  w*hich  the 
appellees  would  have  no  opportunity  to  mieet, 
the  Court  granted  fifteen  days  to  the  appellees  to 
answer  any  reply  brief  which  might  be  submitted  by 
the  appellant. 

THE  FACTS. 

Counsel  insists  that  the  statement  contained  in 
our  brief,— that  it  is  not  sho^^^l  whether  all  of  the 
materials  were  used,— is  not  accurate  and  calls  atten- 
tion to  the  stipulation,  wherein  it  is  said  that  all  of 
the  goods  furnished  by  appellant  became  a  part  of 
the  property  covered  by  the  appellee's  mortgage.  The 
stipulation  will  have  to  stand  for  itself  in  this  regard. 
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In  a  number  of  places  referred  to  in  our  classifica- 
tion, pages  9  to  18  of  our  brief,  the  detailed  statement 
as  to  the  various  items  contains  such  remarks  as : 

"  *  *  we  have  no  record  or  means  of  as- 
certaining whether  they  were  actually  used  prior 
to  the  sale  of  the  gas  plant,  or  whether  a  part  was 
sold  with  the  gas  plant.    Stipulation  A-1." 

Further  on : 

''All  of  these  goods  involved  in  the  Crane 
Company's  account  which  were  used  at  Vancou- 
ver, except  goods  referred  to  in  Exhibits  A-6  and 
A-20,  were  first  placed  in  stock  and  then  were 
taken  from  stock  as  occasion  required.  In  the 
above  statement,  unless  otherwise  noted  in  the 
Stipulation,  it  is  not  knowna  whether  the  goods 
were  all  used  prior  to  the  receivership.  Stipula- 
tion, Exhibit  A,  p.  6." 

See  also  Exhibit  A-11. 

The  stipulation,  taken  as  a  whole,  seems  to 
mean  that  all  of  the  goods  furnished  by  the  interve- 
nor  became  a  part  of  the  mortgaged  property,  but 
some  of  it  was  not  actually  put  into  use,  but  was  car- 
ried in  stock.  The  most  favorable  view  for  the  inter- 
venor  is  that  some  of  it  was  not  put  into  use  until 
after  the  appointment  of  a  receiver. 

Counsel's  statement,  beginning  on  page  3  of  his 
brief,  of  the  "admitted"  facts,  is  not  correct  in  the 
following  particulars : 

1st.  We  do  not  admit  that  there  was  a  diver- 
sion of  the  current  income  prior  to  the  receivership 
in  an  amount  exceeding  Crane  Company's  claim. 
This  statement  of  appellant  is  predicated  upon  the 
stipulation,  found  on  page  57  of  the  Transcript,  in 
^A^hich  it  is  admitted  that: 
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*'  *  *  there  were  actual  operating  net  earn- 
ings in  excess  of  the  interest  of  the  Washington- 
Oregon  Corporation  due  and  paid  by  the  Wash- 
ington-Oregon Corporation  during  said  period 
on  the  first  and  consolidated  mortgage  bonds  cov- 
ered by  the  present  foreclosure  suit  and  in  excess 
of  Crane  Company's  claim ;  and  that  if  the  inter- 
venor  Crane  Company  is  held  by  the  court  to  be 
in  the  class  of  priority  claimants  and  otherwise 
entitled  to  priority  in  enforcing  its  claim,  the  in- 
tervenor  shall  be  decreed  to  be  entitled  to  its 
claim. ' ' 

The  foregoing  is  not  an  admission  that  there  was 
any  diversion  of  any  income.  Whether  the  failure 
to  pay  intervenor  constituted  a  diversion  must  de- 
pend upon  whether  intervenor  was  entitled  to  pay- 
ment in  preference  to  the  payment  of  interest  to  the 
bondholders  or  in  preference  to  other  payments 
which  were  made.  That  is  one  of  the  questions  to  be 
decided. 

2nd.  We  do  not  admit  that  at  the  time  of  the 
receivership  there  was  in  the  hands  of  the  Washing- 
ton-Oregon Corporation  sufficient  moneys  arising 
from  net  income  to  have  paid  Crane  Company's  claim 
in  full.  Neither  is  it  admitted  that  any  such  fund 
went  into  the  hands  of  the  receiver.  We  do  not  un- 
derstand on  what  portion  of  the  record  this  state- 
ment is  based,  but  it  must  be  some  misconception. 
Counsel  does  not  support  this  statement  with  any 
reference. 

3rd.  It  is  admitted  that  the  materials  furnished 
by  Crane  Company  went  into  and  formed  a  part  of 
the  property  covered  by  the  complainant's  mortgage 
in  the  sense  hereinbefore  stated. 

4th.     The  statements  under  the  head  ''5,"  on 
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page  4,  cannot  be  admitted.  Our  contentions  as  to 
this  statement  embrace  the  major  part  of  our  original 
brief. 

5th.  The  statements  under  figures  6,  7  and  8  are 
conchisions  draw^  by  the  appellant  from  the  facts 
which  are  admitted. 

On  page  19  counsel  again  says  that  the  stipula- 
tion states  that  diversion  actually  took  place.  We 
have  heretofore,  under  the  head  ''1st,"  quoted  what 
the  stipulation  does  say.  Whether  a  diversion  took 
place  or  not  depends  upon  whether  counsel  is  right 
in  his  contention  of  the  respective  right  of  the  bond- 
holders and  of  the  claimants.  There  was  no  diversion 
if,  as  we  think,  the  bondholders  had  a  higher  claim 
to  their  interest  than  the  appellant  had  to  its  prin- 
cipal. 

It  is  contended  that  the  statement  made  on  page 
45  of  our  brief,  that  there  were  general  creditors  to 
the  amount  of  $50,000,  is  dehors  the  record,  and  that 
the  statement  is  unfair.  In  paragraph  VI  of  the 
Amended  Petition,  page  29  of  the  Transcript,  it  is 
said: 

li  *  *  reference  is  hereby  made  to  the  origi- 
nal complaint  on  file  herein  for  the  specific  alle- 
gations thereof,  describing  said  property  and 
setting  out  the  default  of  the  said  Washington- 
Oregon  Corporation,  a  corporation  therein, 
which  said  allegations  of  said  complaint  are 
hereby  made  a  part  of  this  petition." 

Paragraph  XVI  of  the  amended  petition  says : 

"The  said  Washington-Oregon  Corporation  is 
insolvent. ' ' 

The  original  bill  of  complaint,  to  which  reference  is 
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made  in  the  petition,  alleges  in  the  seventeenth  para- 
graph, after  stating  the  default  of  the  Washington- 
Oregon  Corporation  in  the  payment  of  taxes,  and  in 
the  payment  of  interest  due  July  1st,  1914,  on  the  sec- 
ond mortgage,  and  the  interest  due  April  1st,  1914,  on 
the  first  mortgage,  states : 

'*  *  *  that  the  Washington-Oregon  Corpor- 
ation has  defaulted  in  the  payment  of  principal 
and  interest  of  due  and  outstanding  bills  pay- 
able, exceeding  the  sum  of  $250,000;  that  the  said 
Washington-Oregon  Corporation  has  defaulted 
in  the  payment  of  accounts  due  and  payable  ex- 
ceeding the  sum  of  $100,000 ;  that  the  creditors 
of  Washington-Oregon  Corporation  are  numer- 
ous    *     *     "     (Supplemental  transcript  p  25). 

In  the  amended  bill  of  complaint,  it  is  stated  in  para- 
graph twenty-three : 

a*  *  that  Washington-Oregon  Corporation 
defaulted  in  the  payments  of  accounts  due  and 
payable  exceeding  the  sum  of  $50,000."  (Trans- 
cript p  18). 

We  do  not  know  what  coimsel  means  when  he  says 
that  the  stipulation  "eliminates"  such  a  statement. 
There  is  nothing  in  the  stipulation  which  is  capable 
of  being  construed  to  mean  that  we  are  not  at  liberty 
to  refer  to  the  facts  alleged  by  the  petitioner. 

The  further  statement,  that  counsel  would,  if  he 
desired  to  go  out  of  the  record,  say  that  a  settlement 
was  made  with  all  the  other  creditors,  should  not  be 
taken  seriously.  If  counsel  should  make  such  a  state- 
ment as  that  he  would  be  making  a  statement  which 
is  not  capable  of  proof,  because  it  is  not  true. 

Counsel  says  on  page  21  that  there  is  no  evidence 
that  the  amount  which  Crane  Company  are  claiming 


was  due  prior  to  the  date  of  the  execution  of  the 
notes.  This  statement  of  counsel  is  an  inadvertence. 
Each  of  the  statements  of  account  attached  to  the 
stipulation  of  facts  filed  November  8,  1915,  show 
that  the  goods  tvere  sold  for  cash.  Various  payments 
were  made  prior  to  the  time  notes  were  given  (Am. 
Pet.  VIII,  tr.  p  30) .  The  present  suggestion  that  the 
accounts  were  not  due  prior  to  the  time  of  the  exe- 
cution of  the  notes  is  inconsistent  with  the  entire 
record  of  the  case. 

THE  CASES. 
There  must,  of  course,  be  an  end  of  argumxCnt,  and 
we  will  not  trouble  the  court  by  again  reviewing  or 
attempting  to  summarize  the  holdings  of  the  various 
courts.  There  is  so  much  variance  between  counsel's 
interpretation  of  the  cases  and  that  of  appellees,  that 
only  this  court  can  determine  what  the  decisions 
actually  are.  However,  we  think  it  necessary  to 
refer  to  one  or  two  cases  again  reviewed  by  the  appel- 
lant. 

In  the  Miltcn'berger  case,  106  U.  S.  286,  referred 
to  on  j)age  8  of  the  brief  of  appellant,  the  five  miles 
of  new  road  for  which  preference  was  allow'ed  tvas 
constructed  hy  the  receiver  in  a  case  wherein  the  first 
mortgagee  ivas  a  party  and  the  first  mortgagee  was 
held  bound  by  his  conduct. 

In  the  case  of  Union  Trust  Company  v.  Illinois 
Midland  By.  Co.,  117  U.  S.  434,  462,  the  trustee  of  the 
bondholders  was  a  party  to  the  litigation.  The  ma- 
terials for  which  claims  were  made  wlere  furnished 
to  the  receiver.  Priority  was  allowed,  based  upon 
negligence  of  the  trustees  in  failing  to  object. 

In  the  case  of  Rodger  Ballast  Car  Co.  v.  B.  B. 
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Co.,  154  Fed.  629,  it  seems  that  counsel  is  in  error  in 
holding-  that  there  was  no  diversion,  at  least  as  that 
term  is  used  by  counsel  in  both  his  briefs.  On  page 
631  it  appears  that  the  receivers  ''expended  $63,000 
surfacing  the  Quincy  road  and  paid  out  $101,483.52 
for  rentals,  but  they  paid  no  part  of  the  purchase 
price  of  these  cars." 

See  also  in  the  case  of  Lacliawana  By. Co. v. Farm- 
ers Loan  &  Trust  Co.,  176  U.  S.,  298,  306,  cited  on 
page  15  of  the  reply  brief,  there  was  a  diversion,  if 
the  payment  of  interest  on  the  mortgage  debt  and  if 
the  making  of  permanent  improvements  to  the  exclu- 
sion of  the  pa}Tnent  of  the  claim  which  was  the  sub- 
ject of  litigation  amounts  to  a  diversion.  In  the 
statenient  of  the  case  found  on  page  480  of  volume 
44,  La^^n^ers  Edition,  and  on  page  309  of  the  official 
edition,  it  appears  that  the  receivers  expended  under 
the  orders  of  the  court  outside  of  operating  expenses 
over  a  million  and  a  half  dollars,  of  which  three- 
quarters  of  a  million  was  interest  on  first  mortgage 
bonds.  However,  since  the  expenditures  on  which 
the  claim  of  the  Lackawana  Company  was  based 
were  expenditures  for  construction  the  court  did  not 
allow  a  preference.  Counsel's  statement  regarding 
this  case  is  also  inaccurate  in  so  far  as  he  says  that 
time  was  not  considered  an  element  in  determining 
the  equities.    The  court  in  this  regard  says: 

"Besides  the  rails  in  question  were  delivered 
long  before  the  railroad  company  had  made  any 
default  in  the  payment  of  interest,  about  sixteen 
months  before  the  company's  property  was  put 
into  the  hands  of  a  receiver  and  about  five  and 
one-half  years  before  the  appointment  of  a  re- 
ceiver in  this  cause." 

Further  on  the  court  says : 
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^' Under  all  the  circmiistances,  including  the 
amount  of  the  debt  and  the  long  period  of  credit, 
the  claims  in  question  must  be  regarded  as  gen- 
eral unsecured  debts,"  etc. 

Beyhurn  v.  Consumers'  G.L.&  F.Co.,  29  Fed.  561. 
This  case  is  cited  by  us  upon  the  proposition  that  gas 
meters  were  considered  as  a  part  of  the  original  con- 
struction, and  we  think  the  case  sustains  the  conten- 
tion made  by  us  in  our  original  brief  that  the  service 
connections  are  a  part  of  the  construction  of  the 
X)lant,  as  distinguished  from  repairs.  A¥e  do  not 
think  it  at  all  material  whether  the  meters  are  put  in 
in  connection  with  the  construction  of  the  whole 
plant,  or  are  put  in  from  time  to  time  as  service  con- 
nections are  made.  The  j^oint  of  the  decision  is  that 
the  plant  is  not  complete  until  the  meters  are  in,  and 
that  is  equally  true  in  the  case  at  bar. 

We  think  that  an  examination  of  many  of  the 
other  cases  referred  to  in  the  reply  brief  will  show 
that  the  statements  of  counsel  regarding  them  are  in- 
accurate, but  we  believe  that  there  is  no  profit  in  fur- 
ther discussion  of  the  meaning  of  the  courts,  since 
this  court  will  in  any  event  examine  the  cases  them- 
selves. 

We  are  confining  ourselves  in  this  memorandum 
to  calling  the  court's  attention  to  what  we  believe  to 
be  inaccuracies  of  statement  either  as  to  the  facts 
or  as  to  the  decisions  of  the  courts.  We  do  not  feel 
at  liberty  to  go  into  the  case  generally,  and  refer  to 
our  original  brief  as  to  all  points  not  herein 
discussed.        Respectfully  submitted, 

RANDOLPH  W.  CHILDS, 
MAURICE  A.  LANGHORNE, 
FREDERIC  D.  METZGER, 

Attorneys  for  Appellees. 
E.  M.  HAYDEN,  Of  Counsel. 
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No.  2768 


United  States  Circuit  Court  of  Appeals 


FOR   THE    NINTH    CIRCUIT 


CRANE  COMPANY,  a  Corporation, 

Appellant, 
vs. 

FIDELITY  TRUST  COMPANY,  Trustee,  a  Cor- 
poration, and  WASHINGTON-OREGON  ELEC- 
TRIC COMPANY,  a  Corporation,  and  WILLIS 
D.  HOAG, 

Appellees. 


APPELLANT'S  PETITION  FOR  REHEARING 


Crane  Company,  intervener  and  appellant,  re- 
spectfully petitions  the  court  to  grant  a  rehearing  in 
this  cause  upon  the  following  grounds : 

First:  The  court  in  its  majority  opinion  held 
that  "the  payment  of  interest  to  bondholders  entitled 
to  payment  of  interest  in  priority  to  the  claims  of 
creditors  claiming  is  not  a  diversion."  While  I  am 
somewhat  in  doubt  as  to  what  the  court  intended  to 
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couvey  by  this  language,  the  import,  when  applied 
to  the  facts  recited,  is,  that  the  payment  of  interest 
on  bonded  indebtedness  to  the  exclusion  of  current 
indebtedness  is  not  a  diversion  within  the  meaning 
of  that  term  as  defined  in  the  adjudicated  cases  on 
the  subject.  I  maintain  that  the  court  fell  into  an 
error  in  making  this  statement  as  it  has  been  specif- 
ically held  that  the  payment  of  interest  on  the 
bonded  debt  to  the  exclusion  of  current  creditors 
constitutes  a  diversion.  Supporting  this  are  the  fol- 
lowing cases: 

Burnham  v.  Bowen,  111  U.  S.  776. 

C.  d  A.  Ry.  Co.  v.  U.  S.  d  Mexican  Trust  Co., 
225  Fed.  Kep.  941. 

Clark  V.  Central  Ry.  d  Banking  Co..  66  Fed. 
Eep.  805. 

Clyde  V.  Richmond  d  D.  R.  Ry.  Co.,  56  Fed. 
Kep.  541. 

Central  Trust  Co.  v.  Power  Co.,  200  Fed.  Kep. 

89. 

Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  XJ. 

S.  285. 

International  Trust  Co.  v.  Townsend  Brick 
Co.,  95  Fed.  Kep.  850. 

Furthermore  in  this  case  it  is  not  necessary  or 
essential  to  find  a  diversion  in  order  to  entitle  the 
appellant  to  preference,  as  the  stipulation  entered 
into  by  the  parties  specifically  eliminates  that  ques- 
tion by  stating  that  if  the  appellant  is  otherwise 
entitled  to  preference,  its  claim  should  be  allowed. 
Transcript  of  Kecord,  page  57. 
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Second :  The  opinion  further  recites  that  "Crane 
Company  stands,  we  think,  as  a  creditor  which  sold 
goods  to  the  Washington-Oregon  Corporation,  with 
the  expectation  of  realizing  profits  as  in  ordinary 
commercial  transactions."  This  is  in  direct  conflict 
with  the  stipulated  facts.  It  was  in  substance  stipu- 
lated between  the  parties  that  these  goods  were  sold 
in  the  reliance  that  they  would  be  paid  for  out  ot 
the  current  income,  and  for  that  reason  Crane  Com- 
pany permitted  the  account  to  continue,  thinking 
and  believing  that  the  current  income  was  being  so 
applied. 

Transcript  of  Record,  Paragraph  IX,  page  55. 

It  therefore  seems  to  me  that  this  point  should 
have  been  accepted  by  the  court  as  an  established 
premise. 

Thrd:  The  court  further  held  that  Crane  Com- 
pany showed  "no  special  equity  upon  which  they  can 
rest  their  claims."  This  finding  I  submit,  with  all 
due  deference  to  the  court,  is  not  warranted  by  the 
stipulated  facts  in  the  case  or  by  the  holdings  of  the 
federal  courts  on  the  subject. 

In  the  case  of  Union  Trust  Co.  v.  Morrison,  125 
U.  S.  611,  the  court  held  Morrison's  equity  a  strong- 
one  "by  reason  of  the  protection  afforded  the  prop- 
erty and  assets  of  the  railroad  company." 

In  Clark  v.  Central  By.  d  Banking  Co.,  66  Fed. 
Rep.  805,  the  court  held  the  equities  especially  favor- 
able to  the  intervenors  because  "it  appears  that  there 
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was  a  diversion  of  the  income  Ijy  the  payment  of  in- 
terest on  bonds     *     *     */^ 

In  the  case  of  Central  Trust  Co.  v.  Colo.  Light  d 
Power  Co.,  200  Fed.  Rep.  89,  the  court  held  that  a 
diversion  of  the  net  income  of  the  plant  to  the  pay- 
ment of  interest  or  for  permanent  improvements 
would  create  an  equity  in  favor  of  unpaid  claims  of 
material  men. 

In  the  case  of  Gregg  v.  Metropolitan  Trust  Co., 
197  U.  S.  182,  the  court  intimated  that  had  a  diver- 
sion occurred  to  the  benefit  of  the  secured  creditors 
it  would  have  constituted  an  equity  in  favor  of  the 
intervenor.  To  the  same  effect  is  the  case  of  South- 
ern Ry.  Co.  V.  Carnegie  Steel  Co.,  176  U.  S.  273. 

I  respectfully  urge  the  court  to  review  the  above 
decisions  with  this  point  in  mind,  when  it  will  be 
seen  that  what  was  held  to  be  special  equities  in 
those  cases  are  all  consolidated  in  this  case,  viz :  (1) 
A  surplus  net  income  out  of  which  appellant's  claim 
can  be  paid.  (2)  Diversion  of  current  income  to  the 
payment  of  interest  on  bonded  debt,  (3)  Materials 
furnished  by  Crane  Company  which  inured  to  the 
benefit  of  the  mortgage  creditors  and  constituted  a 
portion  of  the  property  which  was  sold  under  the 
foreclosure  sale.  (4)  The  goods  furnished  conserved 
the  mortgaged  estate  and  enhanced  the  value  thereof. 

Fourth:  The  holding  of  the  court  on  the  classi- 
fication of  the  appellant's  claims  is  not,  I  submit,  in 
accordance  with  the  stipulation  of  facts  or  the  estab- 
lished doctrine. 
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In  the  parent  case  of  Fosdick  v.  Schall,  tlie  su- 
preme court's  classification  was  for  "necessary 
operating  and  managing  expense,  proper  equipment 
and  useful  improvement."  This  has  not  been  changed 
by  any  later  holding  of  the  supreme  or  federal 
courts,  if  you  will  take  into  consideration  the  facts 
of  the  particular  case. 

The  case  of  Gregg  v.  Metropolitan  Trust  Co., 
supra,  which  the  court  cited  as  governing,  states  the 
same  doctrine  only  in  a  different  form.  "To  enable 
the  railway  company  to  operate  as  a  continuing  busi- 
ness." 

In  the  case  of  International  Trust  Co.  v.  Town- 
send  BricJc  Co.,  supra,  the  court  defines  it  as  "neces- 
sary operating  and  managing  expense."  This  court 
in  the  case  of  Moore  v.  Donahoo,  217  Fed.  Rep.  184, 
allowed  claims  for  "operation  and  maintenance." 

I  submit  that  if  the  court  will  but  consider  the 
business  of  the  company,  namely,  to  furnish  water, 
and  the  means  by  which  this  was  accomplished,  or 
could  be  accomplished,  it  will  see  the  utter  impossi- 
bility of  continuing  the  business  without  the  neces- 
sary equipment  to  connect  its  customers  with  the 
mains. 

In  addition  to  this  there  is  a  considerable  por- 
tion of  the  claims  presented  which  is  stipulated  to  be 
for  repairs,  but  the  court  apparently  made  no  dis- 
tinction. If  a  denial  of  appellant's  claims  are  to  be 
placed  upon  that  ground,  it  should  have  the  benefit 
of  this  distinction. 
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Fifth :  The  court  in  its  majority  opinion  did  not 
pass  on  the  question  as  to  whether  the  Washington 
law  as  laid  down  in  the  case  of  Bellingham  Bay  Imp. 
Co.  V.  Fairhaven  Ry.  Co.,  49  Pac.  Rep.  514,  should 
govern  or  whether  it  was  pertinent.  In  view  of  the 
decisions  cited  on  that  question  by  Judge  Gilbert, 
in  his  dissenting  opinion,  I  maintain  that  we  are  en- 
titled to  the  application  of  the  law  as  laid  down  in 
the  Washington  case  referred  to,  and  to  have  that 
question  passed  upon. 

Sixth:  The  court  in  its  majority  opinion,  while 
holding  that  the  appellant  was  not  entitled  to  prefer- 
ence out  of  the  corpus  of  the  estate  did  not  pass  upon 
the  question  as  to  what  appellant's  rights  were  with 
respect  to  the  net  income  of  the  receivership.  The 
stipulation  of  facts  shows  that  at  the  close  of  the 
receivership  there  was  a  net  income  in  the  hands  of 
the  receiver  amounting  to  $23,091.44- 
Transcript  of  Eecord,  page  79. 

In  the  case  of  Gregg  v.  Metropolitan  Trust  Co., 
supra,  upon  which  the  court  seemed  to  place  much 
reliance,  an  entirely  different  conclusion  would  have 
been  reached  had  there  been  either  a  diversion  or  a 
surplus  income  in  the  hands  of  the  receiver.  Nay, 
more,  the  supreme  court  in  that  case  held  practically 
that  the  right  of  an  intervenor  under  the  circum- 
stances here  presented,  to  an  allowance,  out  of  the 
income  of  the  receivershio,  is  a  conceded  fact.  To 
quote  the  exact  language : 


i 
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*^It  is  agreed  that  the  petitioner  may  have  a 
claim  against  surplus  earnings,  if  any,  in  the 
hands  of  the  receiver,  but  that  question,  is  not 
before  us/' 

The  opinion  of  this  court  as  expressed  in  Moore 
V.  Donahoo,  supra,  is  in  full  accord  with  this  holding 
as  indicated  by  the  following  language : 

"If,  as  is  thus  held,  the  current  income  con- 
stitutes a  trust  fund  and  if  the  mortgagee  in  tak- 
ing his  security  impliedly  agrees  that  labor  and 
material  men  may  first  be  paid  out  of  the  funds 
before  he  has  any  claim  thereto,  and  if  one  per- 
forms labor  or  supplies  materials  in  reliance 
upon  this  understanding,  it  follows  as  a  matter 
of  course  that  he  has  a  right  which  a  court  of 
equity  may  assist  him  to  enforce."     *     *     * 

The  same  reasoning  and  theory  is  adopted  in  the 
following  cases : 

Va.  d  Ala.  Coal  Co.  v.  Ry.  Co.,  170  U.  S.  365. 

Fosdick  V.  Schall,  supra. 

International  Trust  Co.  v.  Townsend  Brich 
Co.,  supra. 

Clark  V.  Richmond  &  D.  R.  Ry.  Co.,  supra. 

So.  Ry.  V.  Carnegie  Steel  Co.,  supra. 

I  respectfully  urge  the  court  to  examine  the  cases 
above  cited  with  reference  to  this  particular  point,  as 
I  feel  confident  the  court  will  find  that  an  entirely 
different  rule  applies  and  should  apply  where  there 
is  a  net  income  out  of  which  claims  may  be  paid  and 
should  have  been  paid.    The  theory  underlying  the 
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doctrine  is  tliat  the  mortgage  creditors  are,  under  no 
circumstances,  entitled  to  anything  out  of  the  income 
until  the  current  bills  are  paid,  and  if  by  any  indi- 
rection or  otherwise  the  secured  creditors  succeed  in 
getting  possession  of  these  earnings  to  the  exclusion 
of  the  creditors,  restitution  will  be  made  in  an  appro- 
priate proceeding. 

For  the  foregoing  reasons  therefore  I  respectfully 
ask  the  court  to  grant  a  rehearing  of  this  case,  par- 
ticularly upon  the  points  suggested,  and  if  the  court 
deems  it  advisable,  upon  the  whole  case  in  order  thai 
ample  justice  may  be  done  between  the  parties. 

Respectfully  submitted, 

Maurice  W.  Seitz, 
Solicitor  for  Appellant. 


State  of  Oregon,  County  of  Multnomah,  ss. 

I,  Maurice  W.  Seitz,  solicitor  for  the  appellant, 
and  petitioner,  Crane  Company,  do  hereby  certify 
that  I  have  read  the  opinion  of  this  court  in  this 
case,  dated  December  4th,  1916,  and  the  dissenting 
opinion  of  Judge  Gilbert  filed  on  said  date;  that  I 
prepared  the  foregoing  petition  for  rehearing. 

I  further  certify  that  in  my  judgment  said  peti- 
tion is  well  founded,  and  it  is  not  interposed  for 
delay. 

Maurice  W.  Seitz, 
Solicitor  for  Appellant. 
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FOR  THE  WESTERN  DISTRICT  OF  WASHINGTON, 

NORTHERN  DIVISION. 


INDEX. 

Addresses,  Names  and,  of  Counsel  1 

Amended  Answer  to  Amended    Complaint 23 

Amended  Answer  to    Complaint 3 

Amended  Answer,  Third,  to  Amended  Complaint 11 

Amended  Complaint     17 

Amendments  to  Amended  Complaint,  at  trial 91 

Appeal  Bond    201 

Appeal,  Order  on  Petition  for 197 

Appeal,  Petition    for 196 

Assignment    of    Errors 197 

Bond  on   Appeal 201 

Certificate  of  Clerk,  to  Exhibits 205 

Certificate  of  Clerk,  to  Transcript  of  Record 208 

Certificate  of  Judge,  to  Statement  of  Evidence 193 

Citation  on  Appeal   209 

Citation  on  Appeal,  Motion  to  recall  203 

Citation  on  Appeal,  Order  on  motion  to  recall  204 

Clerk's  Certificate  to  Exhibits   205 

Clerk's  Certificate  to  Transcript  of  Record  208 

Complaint,  Amended    17 

Complaint,  Amended,  Amendments  to,  at  trial  91 
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Edward  A.  Pierce  at  Portland 42-79 

William  R.  Rust    178 

Errors,  Assignment  of    197 

Evidence,  Certificate  of  Judge  to  Statement  of  193 

Evidence,  Statement  of    42  to  192 

Evidence,  Statement  of.  Notice  of  Lodgment  of 202 

Exhibits 

Defendant's 

No.  1  Voucher  $25,000  with  memo,  attached,  July  15,  1906.  .  68 

No.  2  Letter,  Bogle  &  Spooner  to  plaintiff,  Aug.  19,  1910 76 

No.  3  Letter,  John  P.  Hartman  to  John  Rosene,  Apr.  19,  1907  107, 108 

No.  4  Vouchers  Nos.  5673,  5511,  5428  122 

No.  5  Debit  Notes  Nos.  9  and  3,  Voucher  5498 125 

No.  6  Debit  Note  No.  11,  Voucher  5554    125, 126 

Plaintiff's 

A         Copy  of  Subscription  in  suit  annexed  to  Am.  Complaint  21 

B          By-Law  No.  25,  of  plaintiff,  annexed  to  Reply 38 

C         Form  of  preferred  stock  certificate  of  plaintiff 39 


INDEX. 

CI       Form  of  common  stock  certificate  of  plaintiff 41 

Dl        Minutes  of  plaintiff's  directors,  March  20,  1906 43-49 

D2        Minutes  of  plaintiff's  directors,  March  21,  1906 43,  49,  55 

D3        Certificates  of  Secretary  of  State  of  State  of  Maine  in 
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D4        Original   Articles   of   Agreement   for   incorporation   of 
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D5  Minutes  of  meeting  of  signers  of  Articles  of  Agree- 
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19,   1906    45,  49,  55 

D8  Minutes  of  first  annual  meeting  of  plaintiff's  stock- 
holders, March  19,  1906   45,  49,  55 

D9       Minutes  of  special  meeting  of  plaintiff's  stockholders, 

March   29,   1906    46,  49,  55 

DIG      Minutes  of  Special  meeting  of  plaintiff's  stockholders, 

January  23,  1907   46,  49,  55 

Dll      Minutes  of  meeting  of  plaintiff's  stockholders,  January 

10,   1912    47,  49,  55,  56 

D12      Proxy  of  A.  A.  Housman  &  Co 47,  49,  61,  62 

D13      List  of  plaintiff's  stockholders,  by  Secretary,  December 

29,   1911    47,  49,  61,  62 

D14  Minutes  of  adjourned  meeting  of  stockholders  of  plain- 
tiff. January  15,  1912  47,  49,  55,  56 

D15       Minutes   of   adjourned   annual   meeting  of  plaintiff's 

stockholders,  January   27,   1912    47,49 

D16      Minutes  of  special  meeting  of  plaintiff's  stockholders, 

March   1,   1912    48,  49,  63, 124 

D17      Proxy  of  A.  A.  Housman  &  Co 48,  49,  61,  6? 

D18      List  of  plaintiff's  stockholders,  by  Secretary,  January 

29,   1912    48,  49,  61,  62 

El        "Dear  Arthur"  letter  50,  53,  54 
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stock  of  plaintiff   52,  53 

E17      Stock  ledger  cards,  of  plaintiff 53 

E21  Plaintiff's  minute  book  (1906)  showing  transfer  of  bal- 
ance  of   subscription   to   its   stock  to   Rosene,   at 

page  40   54 

F  Certificate  of  Secretary  of  State  of  State  of  Washing- 
ton, in  re  plaintiff  corporation   56 

Fl        Annual  License  from  State  of  Washington  to  plaintiff, 

year  1912    57 

F2        Certified  copy  Articles  of  Incorporation  of  defendant. .  57 


Transfer  Books  (four)  of  plaintiff 57 
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G         Minutes  of  meeting  of  defendant's  trustees,  April  12, 
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H         Minutes  of  meeting  of  defendant's  trustees,  September 

5,  1906   59 

I  Minutes  of  meeting  of  defendant's  trustees,  April  10, 

1907      59, 60 

J  Minutes  of  meeting  of  defendant's  stockholders,  April 

18,    1906    61 

K         Minutes  of  meeting  of  defendant's  executive  commit- 
tee, September  18,  1907    61 

Kl        Defendant's  Ledger  Sheets,  "Investment  Account"  and 
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L          Letter,  Rosene  to  N.  W.,  C.  Co.,  October  30,  1906 68 

M          Defendant's  Annual  Report,  April  30,  1907 67 
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FF       Registered  letter  receipt,  signed  "Perl"  112 
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Opinion  Denying-  Motion  to  Strike  First  Affirmative  Defense, 
filed  March  25,  1914. 

Order   Denying    jMotion   to   Strike   Affirmative   Defense,    filed 
March  26,  1914. 

Third  .Vmended  Answer,  filed  September  24,  1914. 

Plaintiff's  Demurrer  to  Third  Amended  Answer,  filed  Decem- 
ber 31,  1914. 

Opinion  on  the  Demurrer  to  the  Third  Amended  Answer,  filed 
January  21,  1915. 

Order  Overruling  Demurrer  to  Third  Amended  Answer,  filed 
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Amended  Complaint^  filed  July  31,  1915. 

Amended    Answer   to   Amended   Complaint,     filed     September 
20,  1915. 

Motion  to  Strike  Third  Affirmative  Defense  of  Answer,  filed 
October  2,  1915. 
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Reply,  filed  October  25,  1915. 

Deposition : 

Depositions  of  Edward  A.  Pierce  and  James  E.  Mamter  taken 
upon  notice,  at  Portland,  Maine,  April  12th  and  13th,  1915 ; 

Deposition  of  Edward  A.  Pierce,  taken  upon  notice  at  New 
York,  N.  Y.,  April  19th,  1915 ; 

Deposition  of  William  H.  Rust,  taken  by  stipulation  of  date 
July  1.  1915. 

Time  of  Trial:     :Nov.  23,  24,  26,  30.  Dec.  1,  1915. 

Verdict  of  Jury:     Filed  Dec.  1,  1915. 

Final  Judgment  entered:     Dec.  2,  1915. 

Citation  on  Appeal:     Date  of  issuance,  March  8,  1916.     Data 
of  service,  March  8,  1916.     Date  of  filing,  March  9,  1916. 


vs.   NORTHWESTERN   COMMERCIAL   COMPANY  3 

In  the  United  States  District  Court,  for  the  Western  District  of 
Washington,  Northern  Division, 

No.  2117. 

Maine  Northwestern  Development  Company,   a   corporation, 

Plaintiff, 

vs. 

1     Northwestern  Commercial  Company,  a  corporation,  Defendant. 

Amended  Answer. 

I  The  defendant  comes,  and  for  its  amended  answer  to  the  com- 

i     plaint  herein,  alleges: 

T. 

1  It  denies  that  it  has  any  knowledge  or  information  sufficient 

to  form  a  belief  as  to  any  of  the  allegations  set  forth  in  paragraphs 

I     numbered  I,  II,  III,  IX  and  X  of  said  complaint. 
i 

II. 

It  denies  each  and  every  allegation  contained  in  paragraphs 
numbered  V  and  VI  of  said  complaint. 

III. 

It  denies  that  there  is  now  due  and  owing  from  defendant 
to  the  plaintiff  the  sum  of  One  Hundred  Twenty-five  Thousand 
Dollars  ($125,000.00)  together  with  interest  thereon  from  March 
12th,  1912,  on  any  subscription  to  preferred  stock  of  plaintiff,  or 
on  any  other  account  whatever,  and  it  denies  that  there  is  due  and 
owing  from  defendant  to  plaintiff  any  sum  v/hatever  on  any  account. 

And  for  a  further  and  first  affirmative  defense  to  f-aid  com- 
plaint, defendant  says: 

I. 

That  at  the  time  of  the  alleged  subscription  t<»  the  capital  stock 
of  said  plaintiff,  the  John  Kosene  described  in  Exhibit  ''A"  attached 
to  the  complaint  herein,  was  the  promoter  and  managing  director 
of  plaintiff,  and  was  at  the  same  time  also  president  of  this  defend- 
ant    That  the  said  Rosene  as  such  promoter  of  the  plaintiff  com- 
pany, and  by  virtue  of  certain  contracts  and  agreements  entered  into 
i    between  the  promoters  of  said  plaintiff  company  and  the  said  John 
I    Rosene,   and  entered   into  between   the  said   Rosene   and   the   said 
[    plaintiff  company,  was  personally  interested  in  procuring  subscrip- 
tions to  the  preferred  stock  of  the  plaintiff  company.     That  the 
I    said  John  Rosene  had  no  authority  to  make  any  subscription  con- 
I    tract  for  or  on  behalf  of  this  defendant  for  any  of  the  shares  of  the 
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preferred  stock  of  said  plaintiff  company,  either  as  its  President 
or  otherwise,  and  that  if  any  such  subscription  contract  was  signed 
by  said  Rosene  purporting  to  be  on  behalf  of  this  defendant  com- 
pany, it  was  without  the  knowledge  or  consent  or  authority  of  this 
defendant,  and  was  made  by  him  in  furtherance  of  his  personal 
interest  in  the  plaintiff  company,  and  to  benefit  himself  as  a  pro- 
moter and  contractor  therewith,  and  at  a  time  when  he  was  its  man- 
aging director — all  of  which  was  well  known  to  said  plaintiff  at 
the  time. 

And  for  a  further  and  second  affirmative  defense  to  said  com- 
plaint, defendant  says : 

I. 

That  on  or  about  the  20th  day  of  September,  1907,  the  said 
plaintiff,  acting  by  and  through  its  managing  Director,  one  John 
Rosene  and  its  Treasurer  and  a  Director,  one  Arthur  A.  Houseman, 
in  consideration  of  the  waiver  and  release  by  said  defendant  of  any 
right  to  repudiate  payments  to  plaintiff  theretofore  made  aggregat- 
ing One  Hundred  Twenty-five  Thousand  Dollars  ($125,000.00)  for 
shares  of  stock  of  said  plaintiff,  which  payments  bad  been  so  made 
without  authority  of  said  defendant,  and  the  waiver  by  said  defend- 
ant of  any  right  to  recover  from  plaintiff  said  sum  of  One  Hundred 
Twenty-five  Thousand  Dollars  ($125,000.00),  or  any  part  thereof, 
orally  waived,  released  and  discharged  this  defendant  from  any 
liability  to  said  plaintiff  for  or  on  account  of  said  alleged  subscrip- 
tion contract  pretended  to  have  been  made  by  the  said  Rosene  on 
behalf  of  this  defendant  and  pleaded  in  said  complaint. 

And  for  a  further  and  third  affirmative  defense,  defendant 
says : 


That  in  the  certificate  of  organization  of  said  plaintiff 
company  and  in  its  By-laws,  its  capital  stock  was  fixed  at  the  sum 
of  Six  Million  Two  Hundred  Fifty  Thousand  Dollars  ($6,250,- 
000.00),  divided  into  five  hundred  thousand  (500,000)  shares  of 
the  par  value  of  Two  Million  Five  Hundred  Thousand  Dollars 
($2,500,000.00)  of  preferred  stock,  and  seven  hundred  fifty  thou- 
sand (750,000)  shares  of  the  par  value  of  Three  Million  Seven  Hun- 
dred Fifty  Thousand  Dollars  ($3,750,000.00)  of  common  stock. 
That  the  whole  number  of  the  said  preferred  shares  of  the  capital 
stock  of  said  plaintiff  corporation  has  never  been  taken,  issued  or 
subscribed  for;  nor  has  the  whole  number  of  said  common  shares 
been  either  taken  or  subscribed  for. 
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WHEREFORE,  defendant  prays  that  said  complaint  may  be 
dismissed  and  that  it  may  go  hence  without  day  and  recover  from 
the  plaintiff  its  costs  and  reasonable  disbursements  herein. 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 

Attorneys  for  Defendant. 

State  of  Washington,  County  of  King. — ss. 

( '.  A.  McMasters,  being  duly  sworn,  states:  That  he  is  the 
Secretary  of  the  Northwestern  Coinmercial  Company,  a  corporation, 
defendant  in  the  ;ibove  entitled  cause;  that  he  has  read  the  fore- 
going ans'vver,  kiiovi's  the  contents  thereof,  and  that  the  statements 
therein  are  true. 

C.  A.  McMASTERS. 
Sworn  to  and  subscribed  before  mo  this  15th  day  of  Febrnaiy, 
1913. 
(Notarial  Seal.)  F.  F.  MERRITT, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Sendee  of  within  Amended  Answer  tliis  15th  day  of  Feby., 
1913,  and  receipt  of  a  copy  thereof,  admitted. 

WILLIAM  II.  GORHAM, 

Attorney  for  Plaintiff. 

Indorsed:  Amended  Answer:  Filed  in  the  U.  S.  District 
i|'  Court,  Western  Dist.  of  Washin.'xton,  Mar.  IT,  1913.  Frank  L. 
' ''  Crosby,  Clerk.     By  E.  M.  L.  Deputy. 


I  In  the   United   Stntes    District   Court  for   the   Western  District   of 
Washinaton,  N'orthern  Division. 

^o.  2117. 

Maine    Northwestern    Development    Company,    a    corporation, 

Plaintiff, 

vs. 

Northwestern  Commercial  Company,  a  corporation,  Defendant. 

Motion   to  Strike  From  Amended   Answer. 

I  Comes  now  the  above  named  planitiff  and  moves  to  strike  from 

'I  defendant's  amended   answer  herein   as  f ollo\vs : 

First:      All   of  the   first   affirmative  defense  in'  said  Amended 
Answer  contained  on  the  following  grounds: 

(1)     That  so  much  thereof  as  alleges  want  of  knowledge,  con- 
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sent  or  authority  of  defendant  to  make  the  subscription  contract 
pleaded  in  the  complaint,  does  not  constitute  new  matter ; 

(2)  That  so  much  thereof  as  alleges  that  John  Rosene  was  pro- 
moter and  Managing  Director  of  Plaintiff  Company  and  at  the 
same  time  President  of  this  Defendant  Company,  and  as  such  pro- 
moter, by  virtue  of  certain  contracts  Jind  agreements  alleged  in  said 
affirmative  defense,  was  personally  interested  in  procuring  sub- 
scriptions to  the  preferred  stock  of  plaintiff  company  in  further- 
ance of  his  personal  interest  and  to  benefit  himself  as  promoter  and 
contractor  therewith,  constitutes  a  defense  cognizable,  if  at  all,  on 
the  equity  side  of  the  Court; 

Second :  All  of  said  first  affirmative  defense,  excepting  the 
words 

"That  the  said  John  Rosene  had  no  authority  to  any  sub- 
scription contract  for  or  on  behalf  of  this  defendant  for  any 
of  the  shares  of  preferred  stock  of  said  plaintiff  company, 
either  as  its  President  of  otherwise,  and  if  any  such  subscrip- 
tion contract  was  signed  by  said  Rosene  purporting  to  be  on 
behalf  of  this  defendant  Company,  it  was  without  the  knowl- 
edge or  consent  or  authority  of  this  defendant" 

commencing  in  line  14  and  ending  in  line  20,  page  2  of  said  Answer ; 
and  further  excepting  the  words 

"All  of  which  was  well  known  to  said  plaintiff  at  the 
time," 

commencing  on  line  23  and  ending  on  line  24  of  said  page  2,  on  th( 
following  grounds : 

That  the  allegations  of  said  defense  other  than  as  exceptec 
herein  , 

(1)  are  irrelevant, 

(2)  constitute,  if  any,  an  equitable  defense  improperly  mergec 
and  united  with  a  legal  defense. 

WILLIAM  H.  GORHAM, 
Attorney  for  Plaintiff. 

Copy  of  within  Motion  received  this  24th  day  of  February,  1913. 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 
Attorneys  for  Defendant. 

Indorsed :  Motion  to  strike  from  Amended  Answer.  Filed  i; 
the  U.  S.  District  Court,  Western  Dist.  of  Washington,  Feb.  24,  1913 
Frank  L.  Crosby,  Clerk.    By  E.  M.  L.,  Deputy. 
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United    States    District    Court,    Western    District    of    Washington, 
'  Northern  Division, 

Maine   Northwestern    Development    Company,    Plaintiff, 

V. 

'j^orthwestern  Commercial  Company,  Defendant. 

No.  2117. 
[  Filed  March  25.  1914. 

On  Motion  to  Strike  an  Affirmative  Defense,     Motion  Denied. 
William  H.   Gorham,  for  Plaintiff. 
Bogle,  Graves,  Merritt  &  Bogle,  for  Defendant. 
NETERER,   District   Judge. 

This  is  an  action  upon  an  assessment  levied  upon  subscribers  to 
ithe  stock  of  the  plaintiff  corporation.  The  plaintiff  has  moved  to 
[strike  the  following  portion  of  the  first  affirmative  defense  of  the 
defendant  corporation : 

"That  at  the  time  of  the  alleged  subscription  to  the  capital 
ijtock  of  said  plaintiff,  the  said  John  Ro.sene  described  in  Exhibit 
j'A'  attached  to  the  complaint  herein,  was  the  promoter  and  man- 
{aging  director  of  plaintiff,  and  was  at  the  same  time  also  president 
3f  this  defendant.  That  the  said  Rosene  as  such  promoter  of  the 
plaintiff  company,  and  by  virtue  of  certain  contracts  and  agree- 
ments entered  into  betAveen  the  promoters  of  said  plaintiff  com- 
pany and  the  said  John  Rosene,  and  entered  into  between  the  said 
Rosene  and  the  said  plaintiff  company,  was  prsonally  interested  in 
procuring  subscriptions  to  the  preferred  stock  of  the  plaintiff  com- 
pany .  .  .  and  was  made  by  him  in  furtherance  of  his  personal 
interest  in  the  plaintiff  company,  and  to  benefit  himself  as  a  pro- 
moter and  contractor  therewith,  and  at  a  time  when  he  was  its 
managing  director," 

Plaintiff  contends  that  the  above  constitutes  an  equitable  de- 
jfense  and  as  such  cannot  be  interposed  in  an  action  at  law.  Many 
jauthorities  are  cited  by  plaintiff  to  prove  that  the  alleged  action  of 
'the  defendant's  president  was  a  breach  of  a  fiduciary  obligation, 
and  thus  that  it  amounts  to  fraud  and  cannot  be  pleaded  as  a  de- 
-ense  in  this  action, 

I  cannot  understand  that  the  plaintiff  seriously  contends  that 
"Vaud  is  always  an  equitable  defense  and  may  never  be  pleaded  at 
aw.  The  authorities  cited  are  merely  to  the  effect  that  a  party 
-^vhen  sued  at  law  upon  his  own  solemnly  executed  contract  may  not 
lefend  upon  the  ground  of  fraud  unconnected  with  its  execution. 
This  holding  is  based  upon  the  common  law  rule  that  a  party  to  a 
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sealed  instrument  was  bound  by  its  recitals  when  it  was  introduced 
in  a  court  of  law,  and  could  attack  it  for  fraud  only  where  such 
fraud  was  connected  with  the  execution  of  the  instrument  in  such 
a  way  as  to  render  it  not  the  deed  of  the  party. 

Hill  V.  Northern  Pac.  Ry.  Co.,  104  Fed.  754; 

Pacific  Mut.  Life  Ins.  Co.  v.  Webb,  157  Fed.  155; 

Levi.  V.  Mathews,  145  Fed.  152; 

Hill  V.  Northern  Pac.  Ry.  Co.,  113  Fed.  914  (C.  C.  A.) ; 

George  v.  Tate,  102  U.  S.  564. 

The  proper  procedure,  according  to  these  authorities,  where  the 
fraud  relates  merely  to  the  consideration  or  inducement  to  contract 
is  for  the  party  defrauded  to  apply  to  a  court  of  equity  which 
might  set  aside  the  instrument  upon  such  terms  as  might  be  deemed 
just,  whereas  a  court  of  law  would  be  limited  to  the  validity  or 
invalidity  of  the  deed. 

Hartshorn  v.  Day,  19  How.  211,  223. 

But  there  is  no  such  magic  in  the  word  "fraud"  as  to  rob  a 
court  of  law  of  jurisdiction,  irrespective  of  the  nature  of  the  fraud 
charged.  Where  the  fraud  is  of  such  a  nature  as  to  render  the  con- 
tract against  public  policy  or  illegal  courts  of  law  have  universally 
refused  to  enforce  it. 

9  Cyc.  465. 

To  wave  aside  such  a  defense  on  the  ground  that  it  was  a  mat- 
ter for  equitable  cognizance  alone  would  be  to  make  a  court  of  law 
a  potent  agency  in  the  accomplishment  of  illegal  and  unlawful 
designs. 

Plaintiff's  counsel  occupies  the  unique  position  of  asking  the 
court  to  enforce  a  contract  which  he  zealously  contends  is  fraudu- 
lent; and  to  bring  the  defense  pleaded  by  defendant  within  the 
meaning  of  the  word  fraud,  he  quotes  good  law  and  sound  morals, 
neither  of  which  are  beyond  the  province  of  this  court  to  recognize 
and  enforce.  From  Twin-Lick  Co.  v.  Marbury,  91  U.  S.  587,  he 
gleans  the  following: 

"That  a  director  of  a  joint  stock  corporation  occupies  one  of 
those  fiduciary  relations  where  his  dealings  with  the  subject  mattei 
of  his  trust  or  agency  and  with  the  beneficiary  or  party  whose  inter- 
est is  confided  to  his  care,  is  viewed  with  jealousy  by  the  courts  and 
may  be  set  aside  on  slight  grounds,  is  a  doctrine  founded  on  the 
soundest  morality  and  which  has  received  the  clearest  recognition  in 
this  court  and  in  others." 

He  also  incorporates  in  his  brief  the  following  from  Wardell  v. 
N.  P.  R.  R.  Co.,  103  U.  S.  651 : 
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"It  is  among  the  rudiments  of  the  law  that  the  same  person 
cannot  act  for  himself  and  at  the  same  time,  with  respect  to  the 
same  matter,  as  the  agent  for  another,  whose  interests  are  conflict- 
ling.    Thus  a  person  cannot  be  a  purchaser  of  property  and  at  the 
I  same  time  the  agent  of  the  vendor.    The  two  positions  impose  dif- 
ferent obligations,  and  their  union  would  at  once  raise  a  conflict  of 
itinterest  and  duty;  and  'constituted  as  humanity  is,  in  the  majority 
I  of  eases  duty  would  be  overborne  in  the  struggle.'    Marsh  v  Whit- 
imore,  21  Wall,  183.     The  law  therefore  will  always  condemn  the 
litransaction  of  a  party  on  his  own  behalf,  when  in  respect  to  the 
limatter  concerned,  he  is  the  agent  of  others,  and  will  release  against 
them  whenever  their  enforcement  is  seasonably  resisted." 
1        Plaintiff  cites  other  authorities  to  bring  such  a  defense  as  that 
iihere  pleaded  within  the  category  of  fraud.    It  is  therefore  unneces- 
isary  to  discuss  the  effect  of  the  facts  pleaded  upon  the  contract. 
ilWhile  some  respectable  authority  might  be  found  to  the  effect  that 
la  contract  made  by  the  manager  of  one  corporation  with  another 
corporation  of  which  he  is  also  manager  is  not  wholly  void  and  may 
jbe  enforced  where  the  party  seeking  its  enforcement  shows  its  fair- 
ness by  clear  and  convincing  proof  (Geedes  v.  Anaconda  Copper 
mining  Co.,  197  Fed.  860),  yet  where  the  party  upon  whom  this 
purden  is  cast  admits  the  fraud,  it  will  hardly  be  contended  that  the 
leontract  should  be  enforced  by  a  court  of  law  or  any  other  court. 

2  Thompson  on  Corporations,  Sec.  1242. 

!  Of  course  such  an  admission  is  merely  for  the  purposes  of  ar- 
gument on  the  motion,  but  where  the  relationship  pleaded  is  such  as 
■  to  throw  upon  the  plaintiff  as  a  matter  of  law  the  burden  of  show- 
ing absence  of  fraud,  plaintiff's  admission  of  fraud  makes  the  de- 
fense which  it  moves  to  strike  a  perfect  defense  against  its  right  of 
'iction. 

Of  agreements  such  as  that  here  alleged,  which  tend  to  promote 
,1  breach  of  duty  of  persons  who  stand  to  others  in  a  fiduciary  rela- 
tion, 9  Cyc.  474,  says: 

"While  it  is  often  said  that  such  agreements  are  against  public 
jolicy,  because  it  is  the  policy  of  the  law  to  secure  fidelity  in  the 
jdischarge  of  their  duties  by  all  persons  holding  such  positions  of 
rust  and  confidence,  yet  it  is  more  accurate  to  say  that  such  agree- 
ments, tending  to  cause  unfaithful  conduct  by  fiduciaries,  are  illegal, 
,')ecause  they  are  in  effect  agreements  to  wrong  or  defraud  the  per- 
ons  whose  interest  the  fiduciaries  have  in  charge." 

It  would  indeed  be  a  harsh  system  of  jurisprudence  that  would 
3nd  any  of  its  courts  to  the  enforcement  of  contracts  in  violation 
if  fiduciary  relations.  While  the  distinction  between  law  and  equity 
U  studiously  preserved  in  our  federal  system,  that  distinction  does 
lot  go  to  the  extent  of  compelling  one  court  to  enforce  agreements 
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I 
which  the  other  would  abhor.  Both  are  established  to  promote  the! 
well-being  of  society,  and  this  may  not  be  promoted  by  encouraging; 
the  violation  of  the  most  sacred  duties  known  to  the  law.  ' 

Woodstock  Iron  Co.  v.  Extension  Co.,  129  U.  S.  643; 

West  V.  Camden,  136  U.  S.  507.  I 

It  is  unnecessary  to  discuss  the  other  portion  of  the  motion  to! 

strike.  j 

The  motion  is  denied.  | 

JEREMIAH  NETERER,  Judge,     j 

Opinion  on  denying  motion  to  strike  first  affirmative  defense.: 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  Mar.  25,  1914.  Frank  L.  Crosby,  Clerk.  By. 
E.  M.  L.,  Deputy.  j 


In  the  District  Court  of  the  United  States,  for  the  Western  District 
of  Washington,   Northern   Division. 

Maine     Northwestern      Development     Company,      a      corporation,! 
Plaintiff.  ^  | 

vs.  I 

Northwestern  Commercial  Company,  a  corporation,  Defendant. 

No.  2117. 

Order    Denying    Motion    to    Strike    Affirmative    Defense. 

The  above  matter  having  come  duly  and  regularly  on  to  be 
heard  before  the  Court,  upon  motion  of  said  plaintiff  to  strike  out 
certain  portions  of  defendant's  amended  answer  herein,  and  said 
motion  having  been  duly  submitted  to  the  Court  for  consideration 
upon  briefs  of  the  respective  parties  herein,  and  the  Court  having 
duly  considered  said  motion  and  the  arguments  of  counsel  thereoVi, 
and  being  fully  advised  in  the  premises,  and  having  heretofore,  and 
on  March  25,  1914,  filed  its  memorandum  decision  denying  saidi 
motion :  . 

Now  Therefore,  it  is  ordered  that  said  motion  be,  and  the 
same  is  hereby,  in  all  things,  denied.     Exception  noted. 

Done  in  open  court  this  26th  day  of  March,  1914. 

JEREMIAH  NETERER,         1 
United  States  District  Judge. 

Indorsed :  Order  denying  motion  to  strike  affirmative  defenses. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division.  Mar.  26,  1914.  Frank  L.  Crosby.  Clerk,  By 
E.  M.  L.,  Deputy. 
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In  the  United  States  District  Court,  for  the  Western  District  of 
Washington,  Northern  Division. 

Maine    Northwestern    Development    Company,    a    corporation, 

Plaintiff, 

vs. 

Northwestern  Commercial  Company,  a  corporation,  Defendant. 

No.  2117. 

Third  Amended  Answer. 

The  defendant  comes,  and  for  its  third  amended  answer  to  the 
amended  complaint  herein,  alleges: 

I. 

It  denies  that  it  has  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  any  of  the  allegations  set  forth  in  para- 
graphs numbered  I,  II,  III,  IX  and  X  of  said  complaint. 

II. 

It  denies  each  and  every  allegation  contained  in  paragraphs 
V  and  VI  of  said  complaint. 

III. 

It  denies  that  there  is  now  due  and  owing  from  defendant  to 
the  plaintiff  the  sum  of  one  hundred  twenty-five  thousand  dollars 
($125,000)  together  with  interest  thereon  from  March  12,  1912,  on 
any  subscription  to  preferred  stock  of  plaintiff,  or  on  any  other  ac- 
count whatever,  and  it  denies  that  there  is  due  and  owing  from 
defendant  to  plaintiff  any  sum  whatsoever  on  any  account. 

And  for  a  further  and  first  affirmative  defense,  defendant  says : 

I.  That  at  the  time  of  the  alleged  subscription  to  the  capital 
stock  of  plaintiff  company  on  behalf  of  this  defendant  by  John 
Rosene,  shown  in  "Exhibit  A"  attached  to  the  complaint  herein, 
said  John  Rosene  had  no  authority  to  make  any  subscription  to  the 
capital  stock  of  plaintiff  company  for  or  on  behalf  of  this  defend- 
ant, and  such  subscription,  if  made  by  said  Rosene  purporting  to 
act  on  behalf  of  this  defendant,  was  made  without  the  knowledge 
or  consent  or  authority  of  this  defendant ;  that  said  Rosene,  at  the 
time  said  subscription  is  alleged  in  said  complaint  to  have  made, 
and  prior  thereto,  was  one  of  the  promoters  and  managing  directors 
of  said  plaintiff,  and  had  entered  into  certain  contracts  with  other 
promoters  thereof  and  with  said  plaintiff  whereby  it  was  agreed, 
among  other  things,  that  said  Rosene,  together  with  said  other  pro- 


12  MAINE  NORTHWESTERN   DEVELOPMENT  COMPANY 

meters,  would  organize  the  plaintiff  corporation,  and  that  said  Ro- 
sene  would  sell  and  convey  to  said  plaintiff— when  organized  — 
certain  alleged  mining  claims  and  water  rights,  and  for  which  he 
was  to  recieve,  in  part  payment,  the  sum  of  two  hundred  and  fifty 
thousand  dollars ;  and  was  also  to  receive  one  million  two  hundred 
and  fifty  thousand  dollars  of  the  common  stock  of  plaintiff  for  the 
benefit  of  himself  and  the  said  other  promoters ;  that  it  was  further 
understood  and  agreed,  among  other  things,  and  as  a  part  of  said 
arrangement,  that  said  Rosene  would  subscribe  for  preferred  shares 
of  stock  of  plaintiff  on  behalf  of  this  defendant  in  said  sum,  and 
that  the  money  realized  on  such  subscription  should  and  would  be 
appropriated  to  the  payment  of  said  Rosene  of  said  two  hundred 
and  fifty  thousand  dollars  iiiider  said  contract.  That  the  said  al- 
leged subscription  on  behalf  of  this  defendant,  referred  to  in  said 
complaint,  was  made  by  said  Rosene  pursuant  to  this  agreement  and 
understanding  by  him  with  said  plaintiff  and  its  promoters,  and 
in  furtherance  thereof  and  of  his  own  personal  interests  and  those 
of  said  other  promoters,  and  not  otherwise.  All  of  which  was  well 
known  to  plaintiff,  and  of  all  of  which  said  facts  this  defendent  was 
ignorant  until  after  suit  was  commenced  by  plaintiff  against  this 
defendant  on  said  pretended  subscription. 

2.  That  upon  the  organization  of  plaintiff  company,  said  Ro- 
sene, pursuant  to  said  agreement  and  understanding,  did  convey 
said  mining  claims  of  said  plaintiff. 

3.  That  said  Rosene  subsequently,  without  the  knowledge  or 
consent  of  this  defendant,  caused  moneys  of  this  defendant,  ag- 
gregating one  hundred  and  twenty-five  thousand  dollars,  to  be  turn- 
ed over  to  plaintiff  on  said  alleged  subscription,  and  said  plaintiff 
turned  said  money  over  to  said  Rosene  pursuant  to  the  terms  of 
the  agreement  and  understanding  hereintofore  set  out. 

4.  That  immediately  upon  being  informed  that  said  alleged 
subscription  had  been  made  by  the  said  Rosene  purporting  to  act 
for  this  defendant,  this  defendant  disaffirmed  and  repudiated  the 
same  and  notified  the  plaintiff  of  its  disaffirmance  and  repudiation 
thereof,  and  defendant  has  never  at  any  time  ratified,  approved 
or  adopted  said  subscription,  but  has  at  all  times  repudiated  the 
same. 

And  for  a  second  and  further  affirmative  defense,  defendant 
says: 

1.  It  repeats  all  of  the  allegations  contained  in  its  first  af- 
firmative defense  herein. 

2.  That  on  or  about  the  20th  day  of  September,  1906,  this 
defendant  learned  that  said  John  Rosene,  without  its  knowledge 
or  consent,  had   turned  over  funds  of  this  defendant  to  plaintiff 
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in  the  aggregate  amounts  of  one  hundred  and  twenty-five  thousand 
dollars  on  said  alleged  subscription,  which  subscription  had  there- 
tofore been  disaffirmed  by  this  defendant;  that  defendant,  having 
a  claim  or  right  under  the  law  and  the  facts,  to  recover  from  plain- 
tiff said  sum  so  received  by  it,  the  said  plaintiff,  acting  by  and 
through  the  said  John  Rosene,  its  managing  director,  and  Henry 
W.  Davis,  ils  president,  and  Arthur  A.  Ilousman,  its  treasurer 
and  a  director,  they  being  duly  authorized  to  act  for  plaintiff  in 
the  premises,  agreed  and  stipulated,  orally,  to  waive  and  release, 
and  did  waive,  release  and  discharge  this  defendant  from  any 
liability  to  plaintiff  and  from  any  further  claim  of  any  kind  or 
nature,  by  plaintiff  against  defendant  for  or  on  account  of  said 
alleged  subscription  agreement,  in  consideration  of  the  waiver  and 
release  by  defendant  of  its  right  or  claim  of  right  to  recover  from 
plaintiff  the  said  sum  of  one  hundred  and  twenty-five  thousand 
dollars  so  turned  over  to  it  from  or  out  of  the  assets  of  this  defend- 
ant as  above  stated. 

3.  That  said  agreement  of  settlement,  nuitual  release  and 
accord  was  accepted  by  plaintiff  and  acquiesced  in  for  a  period  of 
more  tha-n  three  years,  and  no  claim  was  made  or  asserted  by  it 
against  this  defendant  of  any  kind  whatever  until  the  commence- 
ment of  its  first  action  against  defendant  in  1910. 

That  it  had  previously  repudiated  and  disaffirmed  said  sub- 
scription agreement,  and  has  constantly  since  said  last  named  date 
repudiated  and  disaffirmed  same  and  disclaimed  any  liability  there- 
under. 

And  for  a  further  affirmative  defense,  defendant  says: 

The  right  of  action  of  plaintiff  herein  did  not  accrue  within 
six  years   prior   to   the   commencement   of  this   action. 

WHEREFORE  defendant  prays  that  said  complaint  may  be 
dismissed,  and  that  it  may  go  hence  without  day  and  recover  from 
the  plaintiff  the  said  sum  of  one  hundred  and  twenty-five  thousand 
($125,000),  with  interest  from  September  20,  1906,  and  its  costs 
and  disbursements  herein. 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 
Attorneys  for  Defendant. 

STATE  OF  WASHINGTON,  County  of  King. 

R.  W.  BAXTER,  being  duly  sworn,  states : 

That  he  is  the  President  of  the  NORTHWESTERN  COM- 
MERCIAL COMPANY,  a  corporation,  defendant  in  the  above  en- 
titled action ;  that  he  has  read  the  foregoing  third  amended  answer, 
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knows  the  contents  thereof,  and  that  the  statements  therein  are 
true. 

R.  W.  BAXTER. 

SUBSCRIBED  and  sworn  to  before  me  this  23rd  day  of  Sep- 
tember, A.  D.,  1914. 

F.  T.  MEIRRITT, 
Notary   Public   in   and  for  the   State   of 
Washington^  residing  at  Seattle. 

Service  of  within  Amended  Answer  this  21st  day  of  Sept.,  1914, 
and  receipt  of  a  copy  thereof,  admitted. 

WILLIAM  H.  GORHAM. 
Attorney  for  Plaintiff. 

Indorsed:  Third  Amended  Answer.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Division,  Sept. 
24,  1914,  Frank  L.  Crosby,  Clerk. 

By  E.  M.  L.,  Deputy. 


United    States    District    Court,    Western    District    of    Washington, 

Northern  Division. 

No.  2117. 

Maine      Northwestern      Development      Company,    a      corporation. 
Plaintiff, 

V. 

Northwestern  Comniercia-1  Company,  a  corporation,  Defendant. 
Plaintiff's  Demurrer  to  Third  Amended  Answer. 

Comes  now  the  plaintiff,  and  reserving  its  reply  to  the  fourth 
affirmative  defense  of  the  third  amended  answer  herein,  demurs 
to  said  third  amended  answer  as  follows: 

I. 

Plaintiff  demurs  to  the  first  affirmative  defense  contained  in 
said  third  amended  answer  on  the  grounds : 

1st.  That  the  new  matter  therein  contained  does  not  con- 
stitute a  defense : 

2nd.  That  the  new  matter  therein  contained  is  matter  of 
purely  equitable  cognizance  not  properly  pleadable  in  an  action 
at  law. 

n. 

Plaintiff  demurs  to  the  second  affirmative  defense  contained 
in  said  third  amended  answer  on  the  grounds : 

1st.  That  the  new  matter  therein  contained  does  not  consti- 
tute a  defense ; 
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2iid.    That  the  new  matter  therein  contained  is  matter  of  pure- 
ly equitable  cognizance  not  properly  pleadable  in  an  action  at  law. 

III. 

■^  Plaintiff  demurs  to  so  much  of  the  third  affirmative  defense 
pontained  in  said  third  amended  answer  as  was  not  stricken  by 
the  order  of  court  entered  herein  on  October  19th,  1914,  on  the 
ground : 

That  the  new  matter  therein  contained  does  not  constitute  a 
defense. 

WILLIAM  H.  GORHAM, 
Attorney  for  Plaintiff. 

Indorsed:  Plaintiff's  Demurrer  to  Third  Amended  Answer.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  Dec.  31,  1914.    Frank  L.  Crosby,  Clerk. 

By  E.  M.  L.,  Deputy. 


United  States  District  Court,  Western  District  of  Washington 
Northern  Division. 

No.  2117. 

Maine     Northwestern     Development     Company,     a     corporation. 
Plaintiff. 


Northwestern  Commercial  Co.,  a  corporation,   Defendant. 
Filed  January  21,  1916. 
On  Demurrer  to  Third  Amended  Answer, 
Demurrer  overruled. 

WILLIAM  H.  GORHAM, 

For  Plaintiff. 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 
For  Defendant. 

NETERER,,  District  Judge. 

An  order  may  be  presented  overruling  the  demurrer  to  each 
affirmative  defense,  and  in  this  connection  I  desire  to  refer  to  the 
lan:^uage  employed  in  the  order  denying  a  motion  to  strike  parts  of 
the  affirmative  defense,  filed  October  16.  1914,  in  which  it  was  said 
that  the  "matter  being  merely  explanatory  of  the  denial  set  forth 
in  this  deftxise  and  not  being  prejudicial."  I  refer  to  this  language 
for  the  reason  that  it  is  apparent  from  the  argument  before  the 
bar  and  the  language  employed  that  some  of  the  matters  set  forth 
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in  this  answer  in  the  several  causes  of  defense,  may  prove  to  be 
purely  matters  of  equitable  defense,  and  if  so,  would  have  to  be 
excluded  upon  the  trial  of  the  law  action. 

JEREMIAH  NETERER, 

Judge. 
Indorsed:     Opinion  on  the  Demurrer  to  the  Third  Amended 
Answer.    Filed  in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Northern  Division,  Jan.  21,  1915.     Frank  L.  Crosby,  Clerk. 
By  E.  M.  L.,  Deputy. 


United  States  District  Court,  Western  District  of  Washington, 
Northern  Division. 

No.  2117. 

Maine  Northwestern  Development  Company,  a  corporation. 

Plaintiff, 

vs. 

Northwestern  Commercial  Company  a  corporation,  Defendant. 

Order  overruling  Demurrer  to  Third  Amended  Answer. 

This  cause  having  come  on  duly  and  regularly  to  be  heard  be- 
fore the  Court  upon  plaintiff's  demurrer  to  the  first,  second  and 
third  affirmative  defenses  set  forth  in  defendant's  third  amended 
answer  herein, 

The  Court  having  duly  considered  said  demurrer  and  the  ar- 
guments of  counsel  thereon  and  the  briefs  of  the  respective  parties 
thereon. 

And  the  Court  being  fully  advised  in  the  premises  and  having 
heretofore  on  January  21,  1915,  filed  its  memorandum  decision  over- 
ruling said  demurrer, 

Now  Therefore,  it  is  ordered,  that  said  demurrer  to  the  first 
and  second  affirmative  defenses  of  the  third  amended  answer  be 
and  the  same  is  hereby  in  all  things  overruled;  to  which  ruling 
plaintiff  excepts  and  its  exception  is  allowed; 

And  it  is  further  ordered,  that  the  demurrer  to  so  much  of 
the  third  affirmative  defense  in  said  third  amended  answer  as  was 
not  stricken  by  order  of  the  Court  entered  herein  on  October  19th, 
1914,  be  and  the  same  is  hereby  sustained.     Exception  noted. 
Dated,  Seattle,  January  25th,  1915. 

JEREMIAH  NETERER, 

Judge. 

Order  on  Demurrer  to  Third  Amended  Answer.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington,  Northern  Di- 
vision, Jan.  25,  1915.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L., 
Deputy. 
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United  States  District  Court,  Western  District  of  Washington, 
Northern  Division. 

No.  2117. 

Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 

vs. 
Northwestern  Commercial  Company,  a  corporation,  Defendant. 
Amended  Complaint. 
Plaintiff  complains  and  alleges: 

I. 

That  during  all  of  the  times  herein  mentioned  the  plaintiff 
was  and  now  is  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  State  of  Maine  and  authorized  to  do  and  doing  business 
in  the  State  of  Maine  and  elsewhere,  from  the  date  of  its  incorpora- 
tion, ]\larch  17,  1906,  until  January  10,  1912.  under  the  corporation 

I  name  of  Northwestern  Development  Company,  and  thereafter  under 
the  corporate  name  of  Maine  North-western  Development  Company, 
its  corporate  name  being  changed  on  said  last  named  date  in  the 

i    manner  prescribed  by  the  laws  of  the  State  of  Maine. 

II. 

1  That  at  all  times  since  January  19,  1912,  plaintiff  has  been  and 

'•■    now  is   authorized   under   the   laws   of   the   State    of   Washington 

to  do  business  within  the  State  of  Washington,  and  that  it  has 

paid  its  annual  license  last  due,  for  the  year  ending  June  30,  1912, 

to  the  State  of  Washington. 

III. 

i  That  plaintiff  was  duly  incorporated  as  aforesaid  expressly  to 

[    carry  on,  among  others,  the  following  lawful  business : 
I  "To    purchase    or    otherwise    acquire    from    John    Rosene    one 

'  hundred  and  seventy  one  certain  mining  claims  and  certain  water 
ji  rights  in  Alaska,  and  as  payment  therefor  to  issue  and  deliver 
|i  $3,750,000  par  value  of  full  paid  and  non-assessable  shares  in  the 
'■  common  stock  of  the  corporation  and  to  pay  the  sum  of  $245,000 
i  in  cash,  on  the  terms  of  an  agreement  to  be  authorized  by  its 
I  board  of  directors;"  with  a  capital  stock  of  $6,250,000,  divided 
i  into  two  classes  to-wit,  one  class  $2,500,000  preferred  stock  divid- 
t    ed  into  500,000  shares  of  the  par  value  of  $5  each ;  the  other  class 

$3,750,000  common   stock  divided  into   750,000   shares  of  the   par 

value  of  $5  each. 

IV. 

That  on,  to-wit,  March  20,  1906,  plaintiff  purchased  from  said 
1    Rosene  said  171  mining  claims  and  water  rights  in  Alaska  for  the 
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sum  of  $3,995,000,  and  as  payment  therefor  on  March  30,  1906,  is- 
sued and  delivered  to  the  order  of  said  Rosene  $3,750,000  par  value 
of  full  paid  and  non-assessable  shares  in  its  common  stock  and  there- 
after paid  the  sum  of  $245,000  in  cash,  on  the  terms  of  an  agree- 
ment authorized  by  its  board  of  directors,  vi^hich  said  mining  claims 
and  v^^ater  rights  w^ere,  in  the  judgment  of  plaintiff's  directors, 
necessary  for  its  business,  and  w^hich  said  sum  of  $3,995,000  w^as, 
in  the  honest  and  bona  fide  judgment  of  plaintiff's  directors,  the 
fair  and  reasonable  value  of  said  mining  claims  and  water  rights. 

V. 

That  said  purchase  by  plaintiff  from  said  Rosene  of  said  min- 
ing claims  and  water  rights  as  aforesaid  was  authorized  by  a  reso- 
lution duly  adopted  by  the  unanimous  vote  of  its  board  of  directors 
at  a  meeting  of  said  board  duly  called  and  held  on  March  20,  1906, 
at  which  all  of  the  directors  of  plaintiff  were  present  and  parti- 
cipating; and  that  said  directors,  together  with  said  Rosene,  were 
on  said  last  named  day  the  owners  and  holders  of  all  of  the  capital 
stock  of  plaintiff  then  issued  and  outstanding ;  and  that  said  pur- 
chase was  thereafter  ratified,  approved  and  confirmed  by  the 
unanimous  vote  of  all  of  the  stockholders  of  plaintiff  at  a  meeting 
of  said  stockholders  duly  called  and  held  on  March  29,  1906  at 
Portland,  Maine,  at  which  meeting  last  aforesaid  all  of  the  capital 
stock  of  plaintiff  then  issued  and  outstanding  was  represented  and 
voted. 

VI. 

That  on  March  21,  1906,  said  purchase  was  completed  by  the 
delivery  by  said  Rosene  to  plaintiff  of  an  indenture  duly  executed 
and  acknowledged,  between  said  Rosene  and  plaintiff,  conveying 
to  plaintiff  said  mining  claims  and  water  rights. 

VII. 

That  thereafter  and  prior  to  April  4,  1906,  of  said  full  paid 
common  stock  so  issued  as  aforesaid,  499,989  shares  were  by  said 
Rosene  deposited  with  A.  A.  Housman  &  Company  for  delivery 
to  the  order  of  the  several  subscribers  to  the  preferred  shares  of 
capital  stock  of  plaintiff,  at  the  rate  of  one  share  of  common 
for  every  $5  paid  on  account  of  their  subscriptions  respectively, 
and  ever  since  said  last  named  date  up  to  May  1,  1909,  said  A.  A. 
Housman  &  Company  have  been  ready,  able  and  willing,  and  ever 
since  said  May  1,  1909,  the  plaintiff,  as  assignee  of  said  A.  A. 
Housman  &  Company  of  said  common  shares  last  aforesaid  solely 
for  the  purpose  of  delivery  as  aforesaid,  has  been  ready,  able 
and  willing  to  deliver  common  shares  of  plaintiff's  capital  stock 
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to  the  order  of  the  several  subscribers  to  the  preferred  shares  of 
plaintiff's  capital  stock  at  the  rate  aforesaid. 

VIII. 

That  plaintiff,  at  all  times  since  said  4th  day  of  April,  1906, 
"■  ihas  been  and  now  is  ready,  able  and  willing  to  issue  and  deliver 
''  ito  defendant  its  preferred  stock  to  the  amount  of  defendant's  sub- 
*•*  iiscription  thereto,  upon  payment  of  said  subscription. 

'  IX. 

That  during  all  of  the  times  herein  mentioned,  defendant  was 
and  now  is  a  corporation  organized  and  existing  under  the  laws 
iof  the  State  of  Washington. 

X. 

That  subsequent  to  the  incorporation  of  plaintiff  from  time 
to  time  subscriptions  were  made  to  said  preferred  stock  under  a 
iform  of  subscription  agreement  common  to  all  subscribing  thereto; 
and  of  said  $2,500,000  preferred  stock,  the  defendant,  on,  to-wit, 
April  4th  1906,  by  its  subscription  agreement  in  form  common  to 
all  subscribers,  for  value  received,  subscribed  to  $250,000  thereof 
and  thereby  agreed  to  pay  therefor  as  follows : 

20%  of  said  subscription  on  signing; 

10%  of  said  subscription  on  July  15,  1906; 

and  the  residue  thereof  from  time  to  time  as  called  for  by 
ithe  directors  of  plaintiff  on  thirty  days'  notice,  provided  that  not 
over  50%  of  said  subscription  should  be  payable  during  the  year 
1906;  a  copy  of  which  said  subscription  agreement  so  delivered 
by  defendant  is  hereto  annexed,  marked  Exhibit  "A,"  hereby  re- 
ferred to  and  by  such  reference  made  a  part  hereof. 

XI. 

That  between,  to-wit,  the  4th  day  of  April  1906  and  the  17th 
day  of  October  1906,  both  inclusive,  defendant  paid  plaintiff  on 
account  of  its  said  subscription  to  said  preferred  stock  the  sum 
of  one  hundred  and  twenty-five  thousand  ($125,000)  dollars,  which 
lamount  was  credited  defendant  on  its  said  subscription  as  it  was 
received  from  time  to   time. 

XII. 


That  between  the  4th  day  of  April  1906  and  the  9th  day  of 
jNovember  1906,  upon  payment  by  defendant  to  plaintiff  of  said 
t$125,000,  as  aforesaid,  plaintiff  issued  to  defendant  and  defendant 
[accepted  therefor  25,000  shares  of  said  preferred  stock. 

XIII. 

That  between  the   4th   day   of  April   1906   and  the   9th   day 
)f   November    1906,    common    shares    of    plaintiff's    capital    stock 
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deposited  with  A.  A.  Housman  &  Company  as  aforesaid,  were  de- 
livered to  the  order  of  defendant  as  a  subscriber  to  said  pre- 
ferred shares,  at  the  rate  of  one  share  of  common  stock  for  every! 
$5  paid  by  defendant  on  account  of  its  said  subscription  to  pre- 
ferred stock ;  and  said  preferred  and  common  stock  were  so  issued 
and  delivered  to  the  order  of  and  accepted  by  defendant,  from 
time  to  time,  for  payments  made,  as  they  were  made,  by  defendant 
to  plaintiff  on  its  said  subscription. 

XIV.  1 

That  on,  to-wit,  the  15th  day  of  January  1912,  plaintiff,  by 
resolution  duly  adopted  at  an  adjourned  meeting  of  a  special 
meeting  of  its  stockholders  duly  called  and  held  on  the  10th  day 
of  January  1912,  and  by  resolution  of  its  board  of  directors  at 
a  special  meeting  of  said  board  duly  called  and  held  on  the  22nd 
day  of  January  1912,  duly  levied  and  called  for  assessments  on  the 
residue  of  the  subscriptions  to  its  preferred  capital  stock  in  said 
subscription  agreement  referred  to,  payable  on  or  before  the  12th 
day  of  March  1912,  to  the  Treasurer  of  plaintiff  in  care  of,  either 
A.  A.  Housman  &  Company,  at  20  Broad  Street,  New  York  City, 
or  Union  Savings  &  Trust  Company,  Seattle,  Washington,  as  fol- 
lows: 

Assessment  No.  1,  of  20%  on  the  preferred  shares  of  said 
capital   stock   and   on   the   subscriptions   thereto ; 

Assessment  No.  2,  of  50%  on  the  preferred  shares  of  said 
capital  stock  and  on  the  subscriptions  thereto ;  and  thereby  directed 
that  thirty  days'  written  notice  thereof  be  given  subscribers  to  said 
preferred  shares,  and  further  directed  and  provided  that  so  much 
of  each  subscription  to  said  preferred  shares  in  excess  of  30% 
thereof  agreed  to  be  paid  as  therein  provided  and  not  exceeding 
50%  thereof,  as  had  theretofor  been  paid  to  plaintiff  by  subscribers 
thereto,  be  credited  upon  said  assessment  No.  1,  against  said  pre- 
ferred shares  so  subscribed  and  upon  which  said  excess  had  been 
so  paid;  and  that  so  much  of  each  subscription  to  said  preferred 
shares  in  excess  of  50%  thereof,  agreed  to  be  paid  as  in  said  sub- 
scription agreement  provided,  as  had  theretofore  been  paid  to 
plaintiff  by  subscribers  thereto,  be  credited  upon  said  assessment 
No.  2  against  the  preferred  shares  so  subscribed  and  upon  which 
such  amount  in  excess  of  50%  had  been  so  paid. 

XV. 

Thereafter,  at  a  special  meeting  of  the  stockholders  of  plain- 
tiff duly  called  and  held  on  the  1st  day  of  March  1912,  at  the 
office  of  plaintiff  in  the  City  of  Portland,  State  of  Maine,  the  acts 
of  its  stockholders  at  the  special  meeting  of  its  stockholders  on 
January  15,  1912  aforesaid,  and  the  acts  of  its  board  of  directors, 
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I  in  adopting  the  resolution  of  January  22,  1912,  as  aforesaid,  in 
levying  and  calling  for  said  assessments,  directing  thirty  days' 
notice  thereof  to  be  given,  fixing  the  time  when,  and  place  where, 
and  the  person  to  whom  the  same  should  be  payable,  and  directing 
so  much  of  said  subscriptions  to  said  preferred  stock  in  excess  of 
30%  as  had  theretofore  been  paid  be  credited  upon  said  assess- 
ments aforesaid,  were  duly  ratified  and  confirmed. 

XVI. 

That  on,  to-wit,  the  8th  day  of  February  1912,  plaintiff  gave 
i  defendant  thirty  days'  written  notice  of  said  calls  and  assess- 
ments, of  the  time  when,  place  where,  and  person  to  whom  pay- 
ments thereof  were  payable,  and  of  the  credit  on  assessment  No.  1, 
on  defendant's  subscription  of  a  sum  equal  to  the  sum  of  said 
assessment  No.  1  of  defendant's  subscription  theretofore  paid  by 
defendant  on  said  subscription,  all  as  provided  in  said  resolution 
last  aforesaid. 

XVII. 

That  defendant  failed  and  refused  and  does  still  fail  and  re- 
fuse to  pay  assessment  No.  2  on  its  said  subscription  to  said  pre- 
ferred stock ;  and  there  is  now  due  and  owing  from  defendant  to 
plaintiff  thereon  the  sum  of  $125,000  together  with  interest  thereon 
from  March  12,  1912. 

XVIII. 

That  on  March  13th  1913,  plaintiff  by  resolution  of  its  board 
of  directors  duly  authorized  and  empowered  its  President  to  bring 
suit  or  suits  against  subscribers  to  its  preferred  capital  stock  to 
collect  delinquent  assessments  thereon. 

Wherefore,  plaintiff  prays  judgment  against  defendant  in  the 
sum  of  one  hundred  and  twenty  five  thousand  ($125,000)  dollars, 
together  with  interest  thereon  from  March  12,  1912  until  paid,  and 
for  its  costs  and  disbursements   herein. 

WILLIAM  H.  GORHAM, 

Attorney  for  Plaintiff. 
Exhibit  ''A" 
Northwestern  Development  Company 
(Incorporated  under  the  laws  of  Maine). 

Preferred  stock  $2,500,000 

Common  stock 3,750,000 

The  preferred  stock  is  to  be  entitled  to  dividends  aggregating 
100  per  ecnt.  before  any  payment  of  dividends  on  common  stock. 
Thereafter  dividends  will  be  paid  at  the  same  rate  on  both  classes 
of  stock.  On  liquidation,  the  preferred  stock  shall  be  entitled  to 
payment  at  par,  and  thereafter  the  remainder  of  assets  shall  be 
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divided  among  the  holders,  of  the  common  stock.  Also,  first  mort- 
gage 6  per  cent.  15-year  bonds  of  the  Seward  Peninsula  Railway 
(to  an  amount  not  exceeding  $1,000,000  out  of  an  authorized  issue 
not  exceeding  $3,000,000)  shall  be  receivable  at  par  for  dividends 
on  the  preferred  stock,  after  the  railway  company  shall  have  earn- 
ed during  two  consecutive  years  15  per  cent,  for  each  year  on  the 
actual  cost  of  construction,  after  paying  operating  and  other  ex- 
penses (except  interest)  and  taxes. 

For  value  received,  the  undersigned  subscribers,  severally  and 
each  for  himself  and  not  for  any  other,  agrees  with  the  North- 
western Development  Company  and  with  each  other,  to  take  and 
pay  for  the  number  of  preferred  shares  set  opposite  their  names 
respectively  at  par,  and  agree  to  pay  therefor  as  follows: 

20  per  cent,  of  each  subscription  on  signing; 

10  per  cent,  of  each  subscription  on  July  15,  1906;  and  the 

residue  from  time  to  time  as  called  by  the  Directors  of  the  said  cor- 
poration or  thirty  days'  notice,  provided  that  not  over  50  per  cent, 
of  each  subscription  sliall  be  payable  during  the  year  1906. 

Payments  shall  be  made  to  A.  A.  Housman,  Treasurer,  at  20 
Broad  Street,  New  York,  and  full  paid  shares  up  to  the  amounts 
paid  in  shall  be  delivered  therefor. 

In  case  any  subscriber  shall  fail  to  pay  any  installment  ac- 
cording to  the  terms  hereof,  the  corporation  may  cancel  his  sub- 
scription with  such  penalties,  not  exceeding  forfeiture  of  the 
amount  therefore  paid  on  such  subscription,  as  it  may  determine 
and  re-allot  the  same. 

It  is  understood  that  common  shares  of  the  corporation  have 
been  deposited  with  A.  A.  Housman  &  Company,  and  will  be  de- 
livered to  the  order  of  the  several  subscribers  at  the  rate  of  one 
share  for  every  $5  paid  on  account  of  their  subscription  re- 
spectively. 

Name  of  subscriber  Address      Preferred  Stock  subscribed  for 

Northwestern  Com-  Seattle  $250,000 

mercial  Co.,  per 
John  Rosene.  Pres. 

United  States  of  America,  Western  District  of  Washington 


T.  A.  Davies,  being  first  duly  sworn,  on  oath  says :     That  he 
is  the  president  of  the  plaintiff  in  the  above  entitled  action ;  that 
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he  has  heard  the  foregoing  amended   complaint  read,  knows  the 
contents  thereof,  and  believes  the  same  to  be  true, 

T.  A.  Davies. 

Subscribed  and  sworn  to  before  me  this  30th  day  of  July, 
A.  D.  1915. 

A.  E.  Ritzwaller. 

Notary  Public  in  and  for  the  State 
of  Washington,  residing  at  Seattle, 
(SEAL)  Washington. 

Copy  of  within  Amended  Complaint  received  this  30th  day  of 
;  July,  1915. 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 

Attorneys  for  Defendant. 

Indorsed:  Amended  Complaint.  Filed  in  the  IT.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Division,  July  31, 
1915.    Frank  L.  Crosby,  Clerk.    By  E.  M.  L.  Deputy. 


In  the  United  States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 

No.  2117. 

Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 

vs 

Northwestern  Commercial  Company,  a  corporation.  Defendant. 

Amended  answer  to  amended  complaint. 

The  defendant    comes    and   for   answer   to    the   last   amended 
complaint  of  plaintiff  herein,  states,  alleges  and  denies  as  follows : 


Defendant  denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  any  of  the  allegations  set  forth  in 
paragraphs  numbered  I,  II,  V,  VI,  VII,  VIII,  XIV,  XV,  and  XVIIT 
of  said  amended  complaint. 

II. 

Defendant    denies    each    and    every    allegation    contained    in 


24  MAINE  NORTHWESTERN  DEVELOPMENT  COMPANY 

paragraphs  numbered  IV,  X,  XI,  XII  and  XIII  of  said  amended 
complaint. 

Ill, 

Defendant  admits  that  plaintiff  was  organized  with  a  capital 
stock  of  Six  Million  Two  Hundred  Fifty  Thousand  Dollars  ($6,- 
250,000.),  divided  into  two  classes,  to-with:  One  class,  Two  Mil- 
lion Five  Hundred  Thousand  Dollars  ($2,500,000.),  preferred  stock, 
divided  into  five  hundred  thousand  shares,  of  the  par  value  of 
Five  Dollars  ($5.00)  each ;  the  other  class,  Three  Million  Seven 
Hundred  Fifty  Thousand  Dollars  ($3,750,000.),  common  stock, 
divided  into  seven  hundred  fifty  thousand  (750,000)  shares,  of  the 
par  value  of  Five  Dollars  ($5.00)  each.  It  denies  that  it  has  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  any  of 
the  other  allegations  contained  in  paragraph  numbered  III  of  said 
amended  complaint. 

IV. 

Defendant  admits  the  allegations  contained  in  paragraph  num- 
bered IX  of  said  amended  complaint. 


Defendant  admits  that  on  or  about  the  8th  day  of  February, 
1912,  this  defendant  received  a  written  notice  from  plaintiff  of 
certain  alleged  calls  and  assessments  alleged  to  have  been  made  by 
said  plaintiff,  requiring  payment  by  this  defendant  of  the  sum 
of  One  Hundred  Twenty-five  Thousand  Dollars  ($125,000.)  alleged 
to  be  payable  under  said  alleged  subscription,  but  denies  each  and 
every  other  allegation  contained  in  paragraph  numbered  XVI  of 
said  amended  complaint. 

VI. 

Defendant  admits  that  it  failed  and  refused,  and  does  still  fail 
and  refuse  to  pay  the  assessment  referred  to  in  paragraph  XVII 
of  said  amended  complaint,  or  any  other  assessment  made  by  plain- 
tiff against  it,  but  denies  each  and  every  other  allegation  con- 
tained in  said  paragraph  numbered  XVII. 

AND  FOR  A  FURTHER  AND  FIRST  AFFIRMATIVE  DE- 
FENSE,  defendant   says: 

I. 

That  the  John  Rosene  mentioned  in  said  amended  complaint 
at  the  time  said  subscription  is  alleged  in  said  complaint  to  have 
been  made  by  him  on  behalf  of  this  defendant,  and  prior  thereto, 
was  one  of  the  promoters  and  managing  directors  of  said  plaintiff, 
and  had  entered  into  certain  contracts  with  certain  other  pro- 
moters thereof  and  with  said  plaintiff  whereby  it  was  agreed, 
among  other  things,  that  said  Rosene,  together  with  said  other 
promoters,  would  organize  the  plaintiff  corporation ;  that  said  John 
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Rosene  and  certain  other  persons  were  the  owners  of  certain  min- 
ing claims  and  water  rights  in  Alaska,  of  little  value,  and  which 
they  were  desirous  of  selling,  and  it  was  agreed,  among  other 
things,  between  said  Rosene  and  said  other  owners  of  said  mining 
property,  and  said  other  promoters  of  plaintiff  corporation,  that 
when  said  corporation  was  organized,  the  title  to  said  mining 
property  would  be  conveyed  to  said  Rosene  by  the  other  owners 
thereof,  and  that  said  Rosene  would  thereupon  convey  said  prop- 
erty to  said  plaintiff  corporation,  and  would  receive  therefor,  in 
full  payment  for  said  property,  the  sum  of  two  hundred  and  forty- 
five  thousand  dollars  ($245,000.) ;  that  one  million  two  hundred 
fifty  thousand  dollars  ($1,250,000.)  par  value  of  the  capital  stock 
of  plaintiff  corporation,  of  the  class  known  as  common  stock, 
should  be  issued,  ostensibly  as  part  payment  for  said  property,  but 
in  reality  as  a  bonus  and  gift  to  said  Rosene  and  said  other  pro- 
moters of  plaintiff  corporation ;  that  it  was  further  understood  and 
agreed,  among  other  things,  and  as  a  part  of  said  arrangement, 
that  said  Rosene  would  provide  the  money  to  be  paid  for  said 
mining  property  by  subscribing  for  preferred  shares  of  stock  of 
plaintiff  on  behalf  of  this  defendant  to  the  amount  of  two  hundred 
fifty  thousand  dollars  ($250,000.),  and  that  the  money  realized  on 
such  subscription  should  and  would  be  appropriated  to  the  pay- 
ment to  said  Rosene  of  said  two  hundred  and  forty-five  thousand 
dollars  ($245,000)  under  said  contract.  That  the  said  alleged  sub- 
scription on  behalf  of  this  defendant,  referred  to  in  said  com- 
plaint, was  made  by  said  Rosene  and  accepted  by  said  plaintiff 
pursuant  to  this  agreement  and  understanding  by  him  with  said 
plaintiff  and  its  promoters,  and  in  furtherance  thereof  and  of  his 
I  own  personal  interests  and  those  of  said  other  promoters,  and 
i  not  otherwise.  That  said  plaintiff  corporation,  after  its  organiza- 
'  tion  and  its  officers  and  directors,  had  full  knowledge  of  the  facts, 
I  understandings  and  agreements  hereinabove  set  out,  and  became  a 
party  thereto ;  that  the  said  subscription  so  attempted  to  be  made 
f  by  said  Rosene  on  behalf  of  this  defendant  was  accepted  by  plain- 
tiff with  knowledge  of  all  the  facts  herein  set  out,  and  pursuant 
:  to  said  agreements  the  said  common  stock  herein  mentioned  was 
t  issued  by  plaintiff  to  said  promoters;  that  this  defendant  did  not 
authorize  nor  approve  said  subscription  so  attempted  to  be  made 
on  its  behalf  and  was  ignorant  of  the  secret  understandings,  agree- 
ments and  interests  of  said  Rosene  herein  set  out  until  during  the 
years  1910  or  1911.  That  at  a  meeting  of  the  Trustees,  in  April, 
1906,  at  wliieh  said  Rosene  was  present  when  said  defendant  was 
first  notified  that  said  Rosene  had  made  said  alleged  subscription, 
said  Trustees  immediately  disapproved  thereof,  of  which  disap- 
proval verbal  notice  was  soon  thereafter  given  to  the  president  and 
treasurer  of  plaintiff  by  said  Rosene  and  by  other  of  defendant's 
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trustees,  but  defendant  is  not  able  at  this  time  to  give  the  names 
of  such  other  trustees  so  giving  this  notice;  and  in  September, 
1906,  when  defendant  learned  that  $125,000  of  its  moneys  and 
assets  had  without  its  authority  been  applied  by  said  Rosene  or 
under  his  direction  as  payment  on  said  subscription,  its  said 
trustees  again  disapproved  said  subscription,  and  at  that  time, 
to-wit,  September  5th,  1906,  said  Trustees  authorized  a  subscrip- 
tion to  be  made  on  its  behalf  to  the  preferred  stock  of  plaintiff  in 
the  sum  of  $125,000,  and  no  more,  it  being  intended  and  under- 
stood by  said  Trustees  that  the  moneys  and  assets  of  defendant 
previously  given  to  plaintiff  by  said  Rosene  or  under  his  direction, 
as  hereinabove  stated,  in  the  sum  of  $125,000,  were  to  be  applied  in 
payment  of  the  subscription  so  authorized  by  the  trustees  of  de- 
fendant,—of  all  of  which  verbal  notice  was  given  by  defendant 
through  said  Rosene  and  its  other  trustees,  soon  thereafter,  to  the 
president  and  treasurer  of  plaintiff,  and  the  said  moneys  were  so 
applied  by  them.  That  in  April,  1907,  the  Board  of  Trustees  of 
defendant,  by  resolution  then  passed,  again  repudiated  and  dis- 
approved the  alleged  subscription  made  by  said  Rosene,  and  writ- 
ten notice  thereof  was  given  immediately  thereafter  by  J.  D.  Then- 
holme,  secretary  of  defendant,  to  plaintiff,  by  letter  addressed 
to  plaintiff  at  its  then  post-office  address. 

That  no  claim  against  this  defendant  under  said  alleged  sub- 
scription by  said  Rosene  was  made  or  asserted  by  plaintiff,  subse- 
quent to  September,  1906,  until  in  August,  1910,  when  defendant 
received  notice  of  certain  assessments  or  calls  alleged  to  have  been 
made  by  plaintiff  at  that  time  against  defendant,  based  upon  said 
alleged  subscription  by  Rosene,  and  a  demand  for  payment  there- 
of; that  defendant,  by  and  through  its  attorneys.  Bogle  &  Spooner, 
by  letter  to  plaintiff  on  August  19,  1910,  again  notified  plaintiff 
that  said  alleged  subscription  was  unauthorized  and  had  been  and 
was  repudiated  by  defendant  and  denied  any  indebtedness  what- 
ever to  plaintiff  thereon. 

II. 

That  upon  the  organization  of  plaintiff  company,  said  Rosene, 
pursuant  to  said  agreement  and  understanding,  did  convey  said 
mining  claims  to  said  plaintiff. 

III. 

That  said  Rosene  subsequently,  without  the  knowledge  or  con- 
sent of  this  defendant,  caused  moneys  of  this  defendant,  aggregat- 
ing One  Hundred  Twenty-five  Thousand  Dollars  ($125,000)  to  be 
turned  over  to  plaintiff  on  said  alleged  subscription,  and  said 
plaintiff  turned  said  money,  or  a  large  part  thereof,  over  to  said 
Rosene  pursuant  to  the  terms  of  the  agreement  and  understanding 
hereinbefore  set  out. 
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AND  FOR  A  SECOND  AND  FURTHER  AFFIRMATIVE 
DEFENSE,  defendant  says: 

I. 
It  repeats  all  of  the  allegations  contained  in  its  first  affirmative 
defense  herein. 

II. 

That  on  or  about  the  5th  day  of  September,  1906,  this  de- 
fendant learned  that  said  John  Rosene,  without  its  knowledge  or 
consent,  had  turned  over  funds  of  this  defendant  to  plaintiff  in 
the  aggregate  amount  of  One  Hundred  and  Twenty-five  Thousand 
Dollars  ($125,000)  on  said  alleged  subscription,  which  subscription 
had  theretofore  been  disaffirmed  by  this  defendant  as  stated  in  the 
first  affirmative  defense,  to  which  reference  is  here  made ;  that 
defendant,  having  a  claim  or  right  under  the  law  and  the  facts,  to 
recover  from  plaintiff  said  sum  so  received  by  it,  the  said  plaintiff", 
acting  by  and  through  the  said  John  Rosene,  its  managing  director, 
and  Henry  C.  Davis,  its  president,  and  Arthur  A.  Hausman,  its 
treasurer  and  a  director,  they  being  duly  authorized  to  act  for 
plaintiff  in  the  premises,  and  said  Rosene  being  authorized  to  act 
therein  for  defendant  to  secure  a  release  of  any  farther  claim  of 
liability  against  defendant  on  said  pretended  subscription,  agreed 
and  stipulated,  orally,  to  waive  and  release,  and  did  waive,  re- 
lease and  discharge  this  defendant  from  any  liability  to  plaintiff 
and  from  any  further  claim  of  any  kind  or  nature,  by  planitiff 
against  defendant  for  or  on  account  of  said  alleged  subscription 
agreement,  in  consideration  of  the  oral  waiver  and  release  by  de- 
fendant acting  through  said  Rosene,  of  its  right  or  claim  of  right 
to  recover  from  plaintiff  the  said  sum  of  One  Hundred  and 
Twenty-five  Thousand  Dollars  ($125,000)  so  turned  over  to  it  from 
or  out  of  the  assets  of  this  defendant,  as  above  stated. 

III. 

That  said  agreement  of  settlement,  mutual  release  and  accord 
was  accepted  by  plaintiff  by  its  officers  above  named  and  ac- 
quiesced in  for  a  period  of  more  than  three  (3)  years,  and  no 
claim  was  made  or  asserted  by  it  against  this  defendant  of  any 
kind  whatever  until  in  August,  1910. 

AND  FOR  A  FURTHER  AND  FOURTH  AFFIRMATIVE 
DEFENSE,  defendant  says: 

The  right  of  action  of  plaintiff  herein  did  not  accrue  within 
six  (6)  years  prior  to  the  commencement  of  this  action. 

AND  FOR  A  FIFTH  AFFIRMATIVE  DEFENSE,  defendant 
says: 

I. 

That  said  plaintiff  was  promoted  and  organized  by  one  John 
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Rosene,  A.  A.  Hauseman  and  D.  H.  FYeneh,  and  their  associates, 
under  the  Corporation  Laws  of  Maine,  being  the  Revised  Statutes; 
of  Maine   of   1904;   that  Section  50   of  Chapter  47   of  said  lawai 
provides : 

"Any    corporation    may    purchase    mines,    manufactories,    and: 
other  property  necessary  for  its  business,   and  the  stock  of  anyf 
company    or    companies    owning,    mining,    manufacturing    or   pro- 
ducing ma-terials  or  other  property  necessary  for  the  business,  and 
issue  stock  to  the  amount  of  the  value  thereof  in  payment  therefor, 
and  may  likewise  issue  stock  for  services  rendered   io   such   cor- 
poration and  the  stock  so  issued  shall  be  full  paid  stock  and  not 
liable  to  any  further  call  or  payment  thereon,  and  in  the  absence 
of  actual  fraud  in  the  transaction,  the  judgment  of  the  directors  as!]| 
io  the  value  of  the  property  purchased,  or  services  rendered,  shall 
be  conclusive." 

That  Section  87  thereof  also  provides: 

"The  capital  stock  subscribed  for  any  corporation  is  de- 
clared to  be  and  stnnds  for  tlie  securi'y  of  all  creditors  thereof; 
and  no  payment  upon  any  subscription  to  or  agreement  for  thei,j 
capital  stock  of  any  corporation,  shall  be  deemed  a  payment  within 
the  purview  of  this  chapter,  unless  bona  fide  made  in  cash,  or  in 
some  other  matter  or  thing  at  a  bona  fide  and  fair  valuation  there- 
of." 

11. 

That  the  said  promoters,  in  order  to  secure  for  themselves  and 
others  the  common  stock  of  said  corporation,  as  a  bonus  and  gift, 
and  without  the  payment  of  any  money  to  said  corporation  therefor, 
or  the  receipt  by  said  corporation  of  any  property,  services  or  other 
thing  of  value  as  a  consideration  for  the  issuance  of  said  common 
stock,  and  contrary  to  the  laws  and  public  policy  of  said  state,  en- 
tered into  a  scheme  or  device  to  that  end  as  follows: 

The  said  Rosene  and  French,  and  other  associates  of  theirs, 
held  or  owned  the  certain  mining  claims  and  water  rights  in  said 
amended  complaint  mentioned,  which  they  agreed,  with  said  other 
promoters,  to  sell  to  said  corporation,  when  organized,  for  the  sum 
or  price  of  Two  Hundred  Forty-five  Thousand  Dollars  ($245,000) 
It  was  arranged  and  agreed  bj^  said  owners  and  by  said  promoters 
and  by  the  officers  and  directors  of  plaintiff  (when  organized),  that 
said  mining  property  and  water  rights  should  be  conveyed  to  said 
corporation,  and  that  the  ostensible  consideration  to  be  stated  in  the 
documents  and  resolutions  would  be  Two  Hundred  Forty-five  Dol- 
lars ($245),  in  cash,  and  Three  Million  Seven  Hundred  Fifty  Thou- 
sand dollars  ($3,750,000),  par  value  of  the  common  stock,  being  alii 
of  the  authorized  common  stock  of  plaintiff,  although  the  real  con- 
siderart;ion   would   be   Two   Hundred   Forty-five   Thousand    Dollars 


111(<  I 


vs.   NTORTHiWESTERN  COMMERCIAL   COMPANY  29 

($245,000)  in  money;  that  the  cash  consideration,  to-wit.  Two 
Hundred  Forty-five  Thousand  Dollars  ($245,000)  should  be 
ipaid  by  plaintiff  to  the  said  Rosene  for  the  owners  or  holders  of 
said  mining  property  and  water  rights ;  that  the  Three  Million  Seven 
Hundred  Fifty  Thousand  Dollars  ($3,750,000),  par  value,  of  said 
common  stock  should  be  issued  to  A.  A.  Hauseman  &  Co.  by  plaint- 
|iff,  and  that  they  should  deliver  One  Million  Two  Hundred  Fifty 
Thousand  Dollars  ($1,250,000)  to  said  John  Rosene,  L.  H.  French 
nd  A.  A.  Hauseman,  as  a  bonus  or  gift  to  them  as  promoters  of 
said  plaintiff;  and  that  the  remainder  of  said  common  stock,  to-wit, 
two  million  five  hundred  thousand  dollars  ($2,500,000)  par  value, 
should  be  delivered  by  said  A.  A.  Hauseman  &  Co.  to  subscribers 
to  the  preferred  stock,  from  time  to  time  as  such  subscriptions  were 
obtained  and  paid. 

That  said  scheme  or  device  was  well  known  to  the  officers  and 
directors  of  plaintiff,  and  was  by  their  aid  and  co-operation  carried 
out,  and  the  common  stock  referred  to  in  said  amended  complaint 
iwhich  plaintiff  avers  it  is  ready  and  offers  to  deliver  to  this  defend- 
ant, is  a  part  of  the  Two  Million  Five  Hundred  Thousand  Dollars 
;  ($2,500,000)  common  stock  so  illegally  issued  and  delivered  to  A.  A. 
Hauseman  &  Co.  pursuant  to  the  scheme  and  devise  hereinabove  set 
out. 

III. 

That  said  common  stock  was  issued  by  plaintiff  to  said  A.  A. 
Hauseman  &  Co.  and  was  never  issued  or  delivered  to  the  vendors 
of  said  property. 

IV. 

The  said  mining  property  and  water  rights  were  of  little,  if 
any,  real  value,  and  were  not  considered  by  the  vendors  nor  by 
plaintiff  nor  its  officers  and  directors  as  having  either  an  actual  or 
speculative  value  in  excess  of  the  Two  Hundred  Forty-five  Thousand 
Dollars  ($245,000)  cash  paid  therefor;  and  was  not  at  any  time 
valued  by  said  plaintiff  or  by  its  directors  in  good  faith,  in  the 
exercise  of  their  honest  judgment,  at  any  sum  in  excess  of  Two 
Hundred  Forty-five  Thousand  Dollars   ($245,000). 


That  the  directors  of  plaintiff,  at  the  time  of  the  issuance  or 
the  authorizing  of  the  issuance  of  said  stock  and  the  purchase  of 
said  property,  had  been  selected  and  were  controlled  by  said  Ro- 
sene, French  and  Hauseman,  and  acted  in  their  interest  and  under 
their  control,  and  had  no  knowledge  whatever  of  said  property  or 
;  its  value,  and  if  they  pretended  to  make  any  valuation  of  said 
i  property,  they  acted  wholly  under  the  direction  and  control  and  in 
the  interest  of  said  promoters  in  so  doing,  and  exercised  no  inde- 


30  MAINE  NORTHWESTERN  DEVELOPMENT  COMPANY 

pendent  judgment  and  did  not  in  fact  make  any  bona  fide  valua- 
tion of  said  property. 

VI. 

That  the  plaintiff  corporation  has  never  had  under  its  owner- 
ship or  control,  so  as  to  be  able  to  issue  or  cause  to  be  issued  to  the 
defendant,  in  performance  of  the  subscription  contract,  any  shares 
of  its  common  stock  for  which  the  par  value  has  at  any  time  been 
paid  in  money  or  in  labor  done,  or  property  received,  either  of  an 
actual  value  equal  to  not  less  than  par,  or  at  a  valuation  not  less 
than  par  made  in  good  faith  by  the  directors  of  the  plaintiff,  but  that 
all  the  common  stock  proposed  and  offered  in  said  amended  com- 
plaint to  be  issued  or  delivered  to  this  defendant  under  said  sub- 
scription has  been  or  will  be  illegally  issued  under  and  pursuant  to 
the  fraudulent  scheme  and  device  hereinabove  set  out,  and  for  no 
consideration  whatever  to  said  plaintiff  or  else  for  alleged  labor  or 
property  at  a  valuation  by  the  plaintiff's  directors  not  fixed  in  good 
faith  and  known  by  plaintiff  and  its  directors  to  be  excessive  and 
beyond  any  fair  valuation  of  such  labor  or  property. 

WHEREFORE,  defendant  prays  that  said  complaint  may  be 
dismissed,  and  that  it  may  go  hence  without  day  and  recover  froir. 
the  plaintiff  its  costs  and  disbursements  herein. 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 
Attorneys  for  Defendant. 

State  of  Washington,  County  of  King,  ss. 

R.  W.  Baxter,  being  duly  sworn,  states:  That  he  is  the  presi- 
dent of  the  Northwestern  Commercial  Company,  a  corporation,  de- 
fendant in  the  above  entitled  action ;  that  he  has  read  the  foregoing 
amended  answer,  knows  the  contents  thereof,  and  that  the  state- 
ments therein  are  true. 

R.  W.  BAXTER. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  September, 
A.  D.  1915. 

CARROLL  A.  GORDON, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Service  of  within  Answer  this  18th  day  of  Sept.,  1915,  and 
receipt  of  copy  thereof,  admitted. 

W.  H.  GORHAM, 
Attorney  for  Plaintiff. 

Indorsed :  Amended  Answer  to  Amended  Complaint.  Piled  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washington,  Northern 
Division,  Sept.  20,  1915.  Prank  L.  Crosby,  Clerk.  By  E.  M.  L., 
Deputy.  ? 


vs.   NORTHWESTERN   COMMERCIAL   COMPANY  31 

United  States  District  Court,  Western  District  of  "Washington, 
Northern  Division. 

No.  2117. 
Maine  Northwestern  Development  Company,  Plaintiff, 

|i  V. 

i 

Northwestern  Commercial  Company,  Defendant. 
Motion  to  strike  third  affirmative  defense   of  answer. 

1 

f  Comes  now  the  above  named  plaintiff  and  moves  the  Court  to 
strike  the  third  affirmative  defense  of  the  defendant's  amended  an- 
swer to  the  amended  complaint  herein  on  the  grounds : 

(1)  That  the  same  is  irrelevant; 

(2)  That  the  same  is  inconsistent  with  the  plea  of  non  est 
factum  contained  in  the  general  denials  of  said  answer. 

(3)  That  the  same  is  inconsistent  with  the  allegations  of  re- 
pudiation contained  in  the  first  and  second  affirmative 
defenses  of  said  answer. 

WILLIAM  H.  GORHAM, 
Attorney  for  plaintiff. 

Copy  of  within  Motion  received  this  1st  day  of  October.,  1915. 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 
Attorneys  for  Defendant. 

Indorsed :  Motion  to  strike  third  affirmative  defense  to  amend- 
ed answer  to  amended  complaint.  Filed  in  the  U.  S.  District  Court, 
Western  Distr.  of  Washington,  Northern  Division,  Oct.  2,  1915. 
Frank  L.  Crosby,  Clerk.    By  E.M.  L.  Deputy. 


United  States  District  Court,  Western  District  of  Washington, 
Northern  Division. 

No.   2117. 

Maine  Northwestern  Development  Company,  a  corporation. 

Plaintiff, 

vs. 

Northwestern  Commercial  Company,  a  corporation.  Defendant. 

Order  granting  motion  to  strike  affirmative  defense  to  amended 
answer  to  amended  complaint. 

This  cause  coming  on  regularly  for  hearing  on  the  Motion  of 
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plaintiff  to  strike  the  third  affirmative  defense  to  the  amended  an- 
swer to  amended  complaint, 

The  Court  having  heard  argument  of  counsel  for  the  respec- 
tive parties  and  being  fully  advised  in  the  premises, 

It  is  ordered  that  said  Motion  be  granted; 

To  which  order  defendant  excepts  and  its  exception  is  al- 
lowed. 

Done  in  open  court  this  7th  day  of  October,  1915. 

JEREMIAH  NETERER, 
Judge. 
O.  K.— Graves. 

Indorsed:  Order  granting  motion  to  strike  3rd  affirmative 
defense  to  amended  answer  to  amended  complaint.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington,  Northern  Divi- 
Bion,  Oct.  7,  1915.    Frank  L.  Crosby,  Clerk.    By  E.  M.  L.,  Deputy. 

United  States  District  Court,  Western  District  of  Washington, 
Northern  Division. 

No.  2117. 

Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 

vs. 

Northwetern  Commercial  Company,  a  corporation,  Defendant. 

REPLY. 

Comes  now  the  plaintiff  and,  replying  to  defendant's  amended 
answer  to  the  amended  complaint  herein,  alleges: 

As  to  the  first  affirmative  defense  thereof: 

I. 

That  it  admits  the  allegations  of  said  first  affirmative  defense' 
that  said  John  Rosene,  at  the  time  of  said  subscription  and  prior 
thereto,  was  one  of  the  promotors  and  a  director  of  said  plaintiff; 
that  said  Rosene  was  present  at  a  meeting  of  defendant's  trustees, 
in  April  1906;  that  at  said  meeting  defendant  was  notified  that  said! 
Rosene  had  made  said  subscription;  that  defendant's  trustees,  on: 
September  5th  1906,  authorized  a  subscription  to  be  made  on  its 
behalf  to  the  preferred  stock  of  plaintiff  in  sum  of  $25,000 ;  and  it ; 
denies  generally  each  and  every  other  allegation  contained  in  said; 
first  affirmative  defense. 

II. 

That  a  code  of  by-laws,  including  by-laws  No.  25,  for  its 
government  was  duly  adopted  by  plaintiff  on  March  17,  1906,  in 
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accordance  with  chapter  47  of  the  Revised  Statutes  of  Maine  1904, 
and  of  acts  amendatory  thereof  and  additional  thereto,  a  copy  of 
vrhich  said  by-law  No.  25,  marked  Exhibit  B  is  hereto  annexed, 
hereby  referred  to  and  by  such  reference  made  a  part  hereof,  which, 
at  all  times  in  plaintiff's  amended  complaint  mentioned,  was  in  full 
Iforee  and  effect. 
I  III. 

That  a  form  of  stock  certificate  for  the  preferred  capital  stock 
of  plaintiff  was  duly  adopted  by  plaintiff's  board  of  directors  on 
March  21,  1906,  a  copy  of  which  form  marked  Exhibit  C  is  hereto 
annexed,  hereby  referred  to  and  by  such  reference  made  a  part 
hereof,  which  form,  at  all  times  in  plaintiff's  amended  complaint 
mentioned,  was  in  full  force  and  effect. 

IV. 

That  on,  to-wit,  April  21,  1906,  defendant  paid  plaintiff  on 
account  of  said  subscription  agreement  the  sum  of  $50,000  receiving 
therefor  from  plaintiff  certificate  of  stock  No.  37,  Series  G,  for 
10,000  shares  of  preferred  capital  stock  of  plaintiff,  in  the  form 
of  stock  certificate  aforesaid,  which  said  10,000  shares  of  stock  were 
carried  as  an  item  of  investment  of  defendant  on  the  general  books 

[of  defendant  at  the  close  of  its  fiscal  year,  April  30,  1906,  and  was 
included  in  the  item  "capital  assets"  of  defendant  in  its  annual 
report  for  the  fiscal  year  ending  April  30,  1906,  issued  by  defendant 

;to  its  stockholders. 

That  defendant  made  further  payments  to  plaintiff  on  account 
of  said  subscription  agreement  and  received  therefor  from  plaintiff 
certificates  of  shares  of  the  preferred  capital  stock  of  plaintiff,  in 

|the  form  of  stock  certificate  aforesaid,  as  follows,  to-wit: 

On  July  15,  1906,  the  sum  of  $25,000  receiving  therefor  cer- 
tificates of  stock,  Nos.  1  to  5,  inclusive,  Series  F,  for  1,000  each,  ag- 

igregating  5,000  shares  of  the  preferred  capital  stock  of  plaintiff; 

||  On  September  6,  1906,  the  sum  of  $25,000  receiving  therefor 
certificates  Nos.  6  to  10,  inclusive.  Series  P,  for  1,000  shares  each, 
aggregating  5,000  shares  of  the  preferred  capital  stock  of  plaintiff; 
On  September  25,  1906,  the  sum  of  $25,000,  receiving  therefor 
certificates  of  stock  Nos.  11  to  15,  inclusive.  Series  F,  for  1,000 
shares  each,  aggregating  5,000  shares  of  the  preferred  capital  stock 

I  of  plaintiff; 

All  of  which  15,000  shares  of  stock  last  aforesaid  were,  between 
July  15,  1906  and  November  9,  1906,  issued  by  plaintiff  and  ac- 
cepted by  defendant,  and  were,  together  with  said  10,000  shares  of 
stock,  certificate  No.  37,  Series  G,  carried  as  an  item  of  investment 
of  defendant  on  the  general  books  of  defendant  at  the  close  of  its 
fiscal  year,  April  30,  1907,  and  were  included  in  the  item ;  ' '  Capital 
Assets,  stock  in  other  Companies;"  in  its  statement  showing  its 
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financial  condition  at  the  close  of  its  fiscal  year  ending  April  30,  J 
1907,  issued  by  defendant  to  its  stockholders. 

VI. 

That  defendant  had  notice,  by  its  acceptance  of  said  certifi- 
cates of  stock  as  aforesaid,  as  to  its  rights  as  a  shareholder  of  plain- 
tiff and  to  what  provisions  and  terms  contained  and  specified  in  the 
charter  and  by-laws  of  plaintiff,  defendant  thereby  assented  to,  as 
in  said  certificates  of  stock  expressly  provided ;  and  defendant  was 
thereby  put  on  inquiry  as  to,  and  had  notice  of,  plaintiff's  acquir- 
ing by  purchase  from  said  Rosene  said  mining  claims  and  water 
rights  for  $245,000  cash  and  $3,750,000  in  common  stock  of  plaintiff, 
as  aforesaid, 

VII.  I 

That  at  the  meeting  of  trustees  in  April  1906,  as  alleged  in 
the  1st  paragraph  of  said  first  affirmative  defense,  defendant  was 
notified  that  said  Rosene  had  made  said  subscription;  which  said 
meeting  of  defendant's  trustees  was  held  at  Seattle,  Washington,  on 
April  12,  1906 ; 

But  no  action  was  then  taken  by  defendant  or  by  its  trusteet 
on  said  subscription  agreement  and  action  on  the  same  was,  at  the 
adjournment  of  said  meeting,  left  open  by  defendant  and  its 
trustees  for  the  future  consideration  and  action  by  said  trustees; 
and  the  subject  of  said  subscription  agreement  was  not  again  taken 
up  by  defendant  or  its  trustees  until  the  next  meeting  of  said 
trustees,  which  was  held  at  Seattle,  Washington,  on  September  5, 
1906,  at  which  said  subscription  again  came  up  for  their  considera 
tion  and  action  and  was  fully  discussed  and  defendant's  trustees 
then  and  there  attempted  to  ratify  said  subscription  agreement  to 
the  extent  of  the  sum  of  $125,000,  by  adopting  a  resolution  author- 
izing its  president  to  subscribe  for  stock  of  plaintiff  for  defendant 
in  said  sum  of  $125,000;  and  thereupon,  at  the  meeting  last  afore-: 
said,  a  further  resolution  was  adopted  by  said  trustees  authorizing' 
and  directing  defendant's  president  to  sell  and  dispose  of  stock 
held  by  defendant  in  plaintiff  company  down  to  $50,000;  but  noi 
further  or  other  action  was  taken  by  defendant's  trustees  at  said 
time  respecting  said  subscription  agreement; 

That  defendant  at  no  time  held  any  stock  of  plaintiff  com- 
pany other  than  that  acquired  under  said  subscription  agreement 
as  in  said  amended  complaint  alleged. 

VII.  : ; 

I 
That  on,  to-wit,  January  23rd  1907,  defendant  was  represented 
in  a  stockholders'  meeting  of  planitiff's  stockholders  and   parti- 
cipated in  the  transactions  of  plaintiff's  business  therein,  as  a  stock- 
holder of  plaintiff  holding  said  25,000  shares  of  preferred  stock  of 
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plantiff,  by  voting  as  such  stockholder  affirmatively  upon  a  resolu- 
tion which  was  adopted  at  said  meeting  of  January  23rd  1907, 
which  resolution  ratified  all  the  acts,  votes  and  proceeding  of 
every  description  theretofore  done,  passed  and  taken  by  the  in- 
corporators, stockholders,  officers  and  directors  of  plaintiff,  indu- 
ing the  issuance  of  its  common  stock  as  aforesaid. 

IX. 

That  notwithstanding  all  of  the  matters  and  things  in  this  reply 

hereinbefore    alleged    and    set    forth,    neither    defendant    not    its 

trustees  ever  disaffirmed  or  repudiated  said  subscription  agreement 

until  April   10,   1907,   when   at  a  meeting  of  defendant's  trustees 

held  at  Seattle,  Washington,  a  resolution   was   adopted   affirming 

defendant's  subscription  to  the  capital  stock  of  plaintiff  in  the  sum 

(  of  $125,000  and  no  more  and  directing  its  attorney  to  prepare  the 

!  necessary  notice  to  be  sent  by  its  secretary  to  plaintiff  notifying 

I  plaintiff  that  no  subscription  for  the  capital  stock  of  plaintiff  was 

ever  authorized  in  any  sum  whatever  except  for  $125,000 ; 

That  at  a  meeting  of  the  executive  committee  of  defendants 
trustees,  held  at  Seattle,  Washington,  on  September  18th  1907,  a 
resolution  was  adopted  that  defendant's  proxy  be  forwarded  to  one 
S.  W.  Eccles  to  represent  defendant  at  a  special  meeting  of  plaint- 
iff's stockholders  to  be  held  at  plaintiff's  office  in  the  City  of 
Portland,  State  of  Maine,  on  October  3rd  1907,  said  proxy  to  be 
given  with  power  of  substitution  and  a  further  resolution  was  a- 
dopted  at  said  meeting  directing  defendant's  treasurer  to  have  de- 
fendant's stock  in  plaintiff  company  re-issued  in  defendant's  name. 

X. 

I  That   on,   to-wit,    October   5,    1908,    by   letter   from   plaintiff's 

president,  addressed  and  delivered  to  defendant  at  Seattle,  Wash- 
ington,  enclosing  and   calling  defendant's  attention  to   a   circular 
letter,  of  date  April  9,  1908,  from  the  secretary  of  a  committee  of 
preferred  stockholders  of  plaintiff,  accompanied  by  a  report  of  date 
'  April  7,  1908,  of  plaintiff's  legal  advisers  and  a  financial  statement 
of  accountants   therein   enclosed,   the   fact   that    plaintiff   had    ac- 
quired by  purchase  from  said  Rosene  said  mining  claims  and  water 
\  rights,  as  contemplated  by  its  charter  and   by-laws  for  $245,000 
cash  and  $3,750,000  par  value  full  paid  non  assessable  shares  of  the 
common  stock  of  plaintiff',  was  made  known  to  defendant;  and  that 
thereafter  and  some  time  during  the  month  of  October  1908,  the 
exact  day  being  unknown  to  plaintiff,  at  Seattle,  Washington,  de- 
fendant's president  personally  acknowledged  receipt  of  said  letter 
!  and  its  enclosures  to  plaintiff's  president,  at  which  time  last  afore- 
i  said,  the  original  capitalization  of  plaintiff,  the  purchase  by  it  from 
'  said  Rosene  of  certain  mining  claims  and  water  rights  for  $245,000 
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financial  condition  at  the  close  of  its  fiscal  year  ending  April  30, 
1907,  issued  by  defendant  to  its  stockholders. 

VI. 

That  defendant  had  notice,  by  its  acceptance  of  said  certifi- 
cates of  stock  as  aforesaid,  as  to  its  rights  as  a  shareholder  of  plain- 
tiff and  to  what  provisions  and  terms  contained  and  specified  in  the 
charter  and  by-laws  of  plaintiff,  defendant  thereby  assented  to,  as  ■ 
in  said  certificates  of  stock  expressly  provided ;  and  defendant  was 
thereby  put  on  inquiry  as  to,  and  had  notice  of,  plaintiff's  acquir- 
ing by  purchase  from  said  Rosene  said  mining  claims  and  water 
rights  for  $245,000  cash  and  $3,750,000  in  common  stock  of  plaintiff, 
as  aforesaid. 

VII. 

That  at  the  meeting  of  trustees  in  April  1906,  as  alleged  in 
the  1st  paragraph  of  said  first  affirmative  defense,  defendant  was 
notified  that  said  Rosene  had  made  said  subscription ;  which  said 
meeting  of  defendant's  trustees  was  held  at  Seattle,  Washington,  on 
April  12,  1906 ; 

But  no  action  was  then  taken  by  defendant  or  by  its  trustees 
on  said  subscription  agreement  and  action  on  the  same  was,  at  the  j: 
adjournment  of  said  meeting,  left  open  by  defendant  and  its 
trustees  for  the  future  consideration  and  action  by  said  trustees; 
and  the  subject  of  said  subscription  agreement  was  not  again  taken 
up  by  defendant  or  its  trustees  until  the  next  meeting  of  said 
trustees,  which  was  held  at  Seattle,  Washington,  on  September  5, 
1906,  at  which  said  subscription  again  came  up  for  their  considera- 
tion and  action  and  was  fully  discussed  and  defendant's  trustees 
then  and  there  attempted  to  ratify  said  subscription  agreement  to 
the  extent  of  the  sum  of  $125,000,  by  adopting  a  resolution  author- 
izing its  president  to  subscribe  for  stock  of  plaintiff  for  defendant 
in  said  sum  of  $125,000;  and  thereupon,  at  the  meeting  last  afore- 
said, a  further  resolution  was  adopted  by  said  trustees  authorizing 
and  directing  defendant's  president  to  sell  and  dispose  of  stock 
held  by  defendant  in  plaintiff  company  down  to  $50,000;  but  no 
further  or  other  action  was  taken  by  defendant's  trustees  at  said  j 
time  respecting  said  subscription  agreement;  ' 

That  defendant  at  no  time  held  any  stock  of  plaintiff  com- 
pany other  than  that  acquired  under  said  subscription  agreement 
as  in  said  amended  complaint  alleged. 


VII. 

That  on,  to-wit,  January  23rd  1907,  defendant  was  represented 
in  a  stockholders'  meeting  of  planitiff's  stockholders  and  parti- 
cipated in  the  transactions  of  plaintiff's  business  therein,  as  a  stock- 
holder of  plaintiff  holding  said  25,000  shares  of  preferred  stock  of 


i 
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plantiff,  by  voting  as  such  stockholder  affirmatively  upon  a  resolu- 
tion which  was  adopted  at  said  meeting  of  January  23rd  1907, 
which  resolution  ratified  all  the  acts,  votes  and  proceeding  of 
every  description  theretofore  done,  passed  and  taken  by  the  in- 
1  corporators,  stockholders,  officers  and  directors  of  plaintiff,  inclu- 
t  ing  the  issuance  of  its  common  stock  as  aforesaid. 

IX. 

That  notwithstanding  all  of  the  matters  and  things  in  this  reply 

hereinbefore    alleged    and    set    forth,    neither    defendant    not    its 

I  trustees  ever  disaffirmed  or  repudiated  said  subscription  agreement 

'  until  April   10,   1907,   when   at  a  meeting  of  defendant's   trustees 

held  at  Seattle,  Washington,   a  resolution   was  adopted   affirming 

defendant's  subscription  to  the  capital  stock  of  plaintiff  in  the  sum 

1  of  $125,000  and  no  more  and  directing  its  attorney  to  prepare  the 

necessary  notice  to  be  sent  by  its  secretary  to  plaintiff  notifying 

'.  plaintiff  that  no  subscription  for  the  capital  stock  of  plaintiff  was 

I  ever  authorized  in  any  sum  whatever  except  for  $125,000 ; 

[  That  at  a  meeting  of  the  executive  committee  of  defendants 

trustees,  held  at  Seattle,  Washington,  on  September  18th  1907,  a 

I  resolution  was  adopted  that  defendant's  proxy  be  forwarded  to  one 
S.  W.  Eccles  to  represent  defendant  at  a  special  meeting  of  plaint- 

I  iff's  stockholders  to  be  held  at  plaintiff's  office  in  the  City  of 
Portland,  State  of  Maine,  on  October  3rd  1907,  said  proxy  to  be 

!  given  with  power  of  substitution  and  a  further  resolution  was  a- 

;  dopted  at  said  meeting  directing  defendant's  treasurer  to  have  de- 
fendant's stock  in  plaintiff  company  re-issued  in  defendant's  name. 


That  on,  to-wit,  October  5,  1908,  by  letter  from  plaintiff's 
president,  addressed  and  delivered  to  defendant  at  Seattle,  Wash- 
ington, enclosing  and  calling  defendant's  attention  to  a  circular 
letter,  of  date  April  9,  1908,  from  the  secretary  of  a  committee  of 
preferred  stockholders  of  plaintiff,  accompanied  by  a  report  of  date 
April  7,  1908,  of  plaintiff's  legal  advisers  and  a  financial  statement 
of  accountants  therein  enclosed,  the  fact  that  plaintiff  had  ac- 
quired by  purchase  from  said  Rosene  said  mining  claims  and  water 
rights,  as  contemplated  by  its  charter  and  by-laws  for  $245,000 
cash  and  $3,750,000  par  value  full  paid  non  assessable  shares  of  the 
common  stock  of  plaintiff,  was  made  known  to  defendant;  and  that 
thereafter  and  some  time  during  the  month  of  October  1908,  the 
exact  day  being  unknown  to  plaintiff,  at  Seattle,  Washington,  de- 
fendant's president  personally  acknowledged  receipt  of  said  letter 
and  its  enclosures  to  plaintiff's  president,  at  which  time  last  afore- 
said, the  original  capitalization  of  plaintiff,  the  purchase  by  it  from 
said  Rosene  of  certain  mining  claims  and  water  rights  for  $245,000 
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and  $3,750,000  in  common  stock  of  plaintiff  full  paid  and  non-as- 
sessable, was  discussed  between  said  presidents. 

That  more  than  three  years  next  suceeding  elapsed  since  the 
delivery  to  and  acceptance  by  defendant  of  said  25,000  shares  of 
preferred  stock  of  plaintiff  as  aforesaid,  the  voting  of  said  stock  by 
defendant  at  said  stockholders'  meeting  on  January  23rd  1907,  the 
receipt  by  defendant  of  said  letter  of  October  8,  1908,  with  en- 
closures and  the  discussion  betM^een  said  presidents  of  the  purchase 
of  said  mining  property  by  plaintiff  as  aforesaid,  during  which  time 
defendant  has  not  disaffirmed  or  repudiated  said  subscription  agree- 
ment on  account  of  said  purchase  or  the  payment  and  delivery  to 
said  Rosene  of  the  consideration  therefor  or  at  all. 

XI. 

That  by  reason  of  the  premises  defendant  is  stopped  from  dis- 
affirming or  repudiating  or  claiming  a  disaffirmance  or  repudiation 
of  said  subscripton  agreement. 

As  to  the  second  affirmative  defense  thereof: 


That  as  to  the  first  paragraph  of  said  second  affirmative  de- 
fense, it  here  repeats  each  and  every  allegation  contained  in  its 
reply  to  the  first  affirmative  defense  of  defendant's  amended  an- 
swer to  the  amended  complaint  herein. 

II. 

That  as  to  paragraphs  two  and  three  of  said  second  affirmative 
defense,  it  denies  generally  each  and  every  allegation  therein  con- 
tained. 

As  to  the  fourth  affirmative  defense  thereof: 

I. 

That  it  denies  generally  each  and  every  allegation  therein  con- 
tained. 

As  to  the  fifth  affirmative  defense  thereof: 

I. 
It  denies  generally  each  and  every  allegation  contained  therein. 

n. 

That  a  code  of  by-laws,  including  by-law  No.  25,  for  its  govern- 
ment was  duly  adopted  by  plaintiff  on  March  17th  1906,  in  accord- 
ance with  chapter  47  of  the  Revised  Statutes  of  Maine,  1904,  and  of 
acts  amendatory  thereof  and  additional  thereto,  a  copy  of  which 
said  by-law  No.  25,  marked  Exhibit  B  is  hereto  annexed,  hereby  re- 
ferred to  and  by  such  reference  made  a  part  hereof,  which,  at  all 
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times  in   plaintiff's   complaint   mentioned,   was   in   full   force   and 
effect. 

III. 

That  a  form  of  stock  certificate  for  the  common  capital  stock 
of  plaintiff  was  duly  adopted  by  plaintiff's  board  of  directors  on 
March  21st  1906,  a  copy  of  which  form  marked  Exhibit  CI  is  hereto 
annexed,  hereby  referred  to  and  by  such  reference  made  a  part 
hereof,  which  form  was  at  all  times  in  plaintiff's  amended  com- 
plaint in  full  force  and  effect. 

IV. 

That  defendant,  by  its  acceptance  of  common  stock  of  plaintiff 
company  as  alleged  in  paragraph  XIII  of  the  amended  complaint 
herein,  had  notice  as  to  its  rights  as  a  shareholder  of  plaintiff  and 
as  to  what  provisions  and  terms  contained  and  specified  in  plaint- 
iff's charter  ^and  by-laws  defendant  thereby  assented  to;  and  de- 
fendant was  thereby  put  on  inquiry  as  to  and  had  notice  of  plain- 
tiff's articles  of  incorporation,  its  by-laws,  its  capitalization,  its  pur- 
chase of  said  mining  claims  and  water  rights  from  said  Rosene  for 
$3,995,000;  cash  $245,000  and  full  paid  common  stock  of  plaintiff 
$3,750,000,  and  of  the  deposit  of  499,989  shares  of  said  common 
stock  for  delivery  to  the  several  subscribers  of  plaintiff's  preferred 
stock  at  the  rate  of  one  share  of  common  for  every  $5  paid  on  ac- 
count of  subscriptions  to  preferred  stock,  all  as  alleged  in  para- 
graphs III,  IV,  V,  VI  and  VII  of  said  amended  complaint. 

That  on,  to-wit,  January  23rd  1907,  defendant  was  represented 
at  a  stockholders'  meeting  of  plaintiff's  stockholders  held  in  the 
City  of  Portland,  State  of  Maine,  and  participated  in  the  transac- 
ji  tions  of  plaintiff's  business  therein,  as  a  shareholder  of  plaintiff 
«  'f  holding  the  common  stock  of  plaintiff  delivered  to  and  accepted  by 
it  as  alleged  in  paragraph  XIII  of  plaintiff's  amended  complaint 
herein,  by  voting  as  such  stockholder  affirmatively  upon  a  resolu- 
tion which  was  adopted  at  said  meeting  of  January  23rd  1907, 
which  resolution  ratified  all  the  acts,  votes  and  proceedings  of 
every  description  theretofore  done,  passed  and  taken  by  the  in- 
corporators, stockholders,  officers  and  directors  of  plaintiff,  includ- 
ing the  issuance  of  its  common  stock  as  aforesaid. 

VI. 

That  more  than  three  years  next  succeeding  have  elapsed  since 

said  common  stock  was  delivered  to  and  accepted  by  defendant  as 

aforesaid  and  since  said  January  23rd  1907,  during  which  period 

j!i     I  defendant  has  not  disaffirmed  or  repudiated  said  subscription  a- 
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greement  on  account  of  the  issue  by  plaintiff  of  its  common  stock  as 
afore  said  or  at  all. 

VII. 

That  by  reason  of  the  premises  defendant  is  estopped  from  dis- 
affirming or  repudiating  or  claiming  a  disaffirmance  or  repudiation 
of  said  subscription  agreement  on  account  of  the  issue  by  plaintiff 
of  its  common  stock  as  aforesaid. 

Wherefore,  plaintiff  prays  for  judgment  as  in  its  amended  com- 
plaint herein, 

WILLIAM  H.  GORHAM. 
Attorney  for  Plaintiff. 

Exhibit  B. 

"Issue  of  capital  stock  in  payment  for  certain  properties. 

25.  Without  in  way  by  reference,  inference  or  otherwise  re- 
stricting or  limiting  the  business  or  purposes  of  the  corporaton  as 
specified  in  its  certificate  of  organization  or  the  powers  of  the 
board  of  directors  as  set  out  in  these  by-laws,  the  corporation  may 
purchase  or  otherwise  acquire  from  John  Rosene  171  certain  placer 
mining  claims  and  certain  water  rights  in  Alaska  and  may  issue  and 
deliver  in  payment  therefor  $3,750,000  par  value  of  full  paid  and 
non-assessable  shares  in  the  common  stock  of  the  corporation,  and 
may  pay  the  sum  of  $245,000  in  cash  on  the  terms  of  an  agreement 
between  the  said  Rosene  and  the  Company  to  be  hereafter  author- 
ized by  the  board  of  directors.  All  certificates  issued  for  shares  in 
the  capital  stock  of  the  corporation  shall  contain  an  express  refer- 
ence to  these  by  laws  and  the  holder  of  any  such  shares  by  ac- 
cepting any  such  certificates  either  before  or  after  the  purchase  of 
the  said  mining  claims  and  water  rights  and  the  transfer  thereof 
to  the  corporation,  thereby  consents  to  the  same  and  agrees  that  all 
the  said  shares  so  issued  in  payment  for  such  mining  claims  and 
water  rights  shall  be  or  were  when  issued  fully  paid  by  the  sale  and 
transfer  thereof  and  not  liable  to  any  further  calls  or  assessments 
whatsoever.  And  notice  is  hereby  expressly  and  for  all  time  given 
that  all  shares  in  the  capital  stock  of  this  corporation  are  issued 
and  accepted  upon  the  express  understanding  that  there  shall  be 
no  liability  on  the  part  of  the  incorporators,  organizers  and  pro- 
motors  of  this  corporation  or  any  of  them  on  the  ground  that  they 
stand  in  any  fiduciary  relation  thereto  or  on  the  ground  that  they 
have  fixed  the  price  payable  by  this  corporation  for  the  said  mining 
claims  and  water  rights  or  in  the  circumstances  that  this  corpora- 
tion has  no  independant  board  of  directors,  and  that  there  shall  be 
no  liability  on  the  part  of  the  incorporators,  organizers  and  pro- 
motors  of  this  corporation  or  any  of  them  arising  from  or  in  any  way 
growing  out  of  the  sale  and  transfer  to  it  of  the  said  mining  claims 
and  water  rights.    And  no  contract  or  arrangement  made  or  entered 
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into  on  behalf  of  this  corporation  with  any  other  corporation  or 
with  any  officer  or  director  of  this  corporation,  or  any  firm,  as- 
sociation or  corporation  of  which  such  officer  or  director  is  a 
member,  director,  officer  or  stockholder  shall  be  rendered  void  or 
I  voidable  by  reason  of  the  fact  that  the  board  of  directors  or  offi- 
cers of  such  other  corporation  are  wholly  or  partially  the  same  as 
the  board  of  directors  and  officers  of  this  corporation  or  by  rea- 
son of  the  fact  that  such  officer  or  director  of  this  corporation  or 
such  firm,  association  or  corporation  is  interested  in  such  contract. 
And  no  such  officer  or  director  shall  be  liable  to  account  to  the 
corporation  for  any  benefits  which  he  may  derive  from  his  being  so 
interested,  provided  that  he  discloses  to  the  board  of  directors  or 
to  the  executive  committee  the  nature  of  his  interest.  And  it  is 
generally  understood  and  agreed  that  every  present  and  future  of- 
ficer and  stockholder  of  this  corporation  shall  and  does  assent  to 
the  terms  and  conditions  and  circumstances  on  or  in  which  the  said 
mining  claims  and  water  rights  have  been  purchased  and  acquired 
by  this  corporation  and  the  shares  of  stock  of  this  corporation  have 
been  or  are  to  be  issued  as  aforesaid. 

EXHIBIT  C. 

Capital  Stock,  $6,250,000 ;  Preferred  Stock,  $2,500,000 ;  Common 
Stock,  $3,750,000. 

No Shares 

Northwestern  Development  Company,  incorporated  under  the 
Laws  of  the  State  of  Maine. 

PREFERRED. 

THIS  IS  TO  CERTIFY  that 

is  the  holder  of 

full  paid  and  non-assessable  shares  in  the  preferred  stock  of  the 
Northwestern  Development  Company  of  the  par  value  of  $5  each 
transferrable  only  on  the  books  of  the  said  Company  according  to 
its  by-laws. 

As  more  specifically  provided  in  the  by-laws  of  the  Company 
the  said  holder  is  entitled  to  preferential  cumulative  dividends  until 
dividends  aggregating  $2,500,000  shall  have  been  paid  on  the  entire 
issue  of  500,000  shares  of  preferred  stock  of  which  the  shares  repre- 
sented hereby  are  a  part  and  is  further  entitled  upon  the  liquida- 
tion or  dissolution  of  the  Company  to  preference  to  the  extent  of 
the  par  value  of  the  shares  represented  hereby.  After  preferential 
dividends  aggregating  $2,500,000  shall  have  been  paid  on  the  shares 
of  preferred  stock  as  aforesaid  the  holders  of  the  shares  of  pre- 
ferred and  common  stock  shall  participate  alike  in  all  future  divi- 
dends. 

Reference  is  hereby  expressly  made  to  the  charter  and  by-laws 
of  the  Company  for  a  more  particular  description   of  the  rights 
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of  the  holder  of  the  shares  represented  by  this  certificate  and  the 
said  holder  by  accepting  this  certificate  assents  to  all  the  provisions 
and  terms  contained  and  specified  in  the  said  charter  and  by-laws. 

This  certificate  shall  not  be  valid  for  any  purpose  unless  coun- 
tersigned by  the  duly  authorized  Transfer  Agent  of  the  Company. 
Witness  the   common  seal  of  the  Northwestern   Development 
Company  and  the  signatures  of  its  president  or  a  vice-president  and 

its  treasurer  or  an  assistant  treasurer  this day  of 

19... 

Treasurer. 

President. 

Countersigned : 

A,  A.  Housman  &  Co.,  Transfer  Agents. 

By 

For  Value  received  the  undersigned  hereby  sells,  assigns  and 

transfers  unto    , 

shares  in  the  preferred  stock  of  the  Northwestern 

Development  Company  represented  by  the  within  certificate. 

Date   , 

Witness 


NOTE :  The  signature  to  this  assignment  must  correspond  with 
the  name  as  written  upon  the  face  of  the  certificate  in  every  par- 
ticular without  alteration  or  enlargement  or  any  change  whatever. 

The  Northwestern  Development  Company  is  directed  by  its  by- 
laws to  transfer  upon  its  books  the  shares  of  preferred  stock  rep- 
resented hereby  to  the  assignee  named  in  a  written  assignment 
thereof  upon  surrender  of  such  assignment  and  of  this  certificate. 
No  power  of  attorney  is  necessary  to  authorize  the  registration  of  i 
such  transfer. 


EXHIBIT  CI 


Capital  Stock,  $6,250,000 ;  Preferred  Stock,  $2,500,000 ;  Common 
Stock,  $3,750,000. 

No Shares 

Northwestern  Development  Company,  incorporated  under  the.' 
Laws  of  the  State  of  Maine. 


I 


COMMON. 

THIS  IS  TO  CERTIFY  that 

is  the  holder  of 

full  paid  and  non-assessable   shares  in  the  common   stock   of  the 
Northwestern  Development  Company  of  the  par  value  of  $5  each 


I 
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transferrable  only  on  the  books  of  the  said  Company  according  to 
its  by-laws. 

As  more  specifically  provided  in  the  by-laws  of  the  Company 
dividends  on  the  shares  represented  hereby  and  payments  in  respect 
of  such  shares  upon  the  liquidation  or  dissolution  of  the  Company 
are  postponed  respectively  to  the  dividends  and  payments  in  re- 
spect of  the  shares  of  preferred  stock  and  the  holder  of  this  cer- 
tificate by  accepting  the  same  assents  to  such  preferences. 

Reference  is  hereby  expressly  made  to  the  charter  and  by-laws 
of  the  Company  for  a  more  particular  description  of  the  rights 
of  the  holder  of  the  shares  represented  by  this  certificate  and  the 
said  holder  by  accepting  this  certificate  assents  to  all  the  provisions 
and  terms  contained  and  specified  in  the  said  charter  and  by-laws. 

This  certificate  shall  not  be  valid  for  any  purpose  unless  coun- 
tersigned by  the  duly  authorized  Transfer  Agent  of  the  Company. 

Witness  the  common  seal  of  the  Northwestern  Development 
Company  and  the  signatures  of  its  president  or  a  vice-president  and 

its  treasurer  or  an  assistant  treasurer  this day  of 

19... 

Treasurer. 

President. 

Countersigned : 

A,  A.  Housman  &  Co.,  Transfer  Agents. 

By 

For  Value  Received  the  undersigned  hereby  sells,  assigns  and 

transfers   unto    

shares  in  the  common  stock  of  the  Northwestern 

Development  Company  represented  by  the  within  certificate. 

Date    , 


a  fc  i  Witness 

11 


NOTE :  The  signature  to  this  assignment  must  correspond  with 
the  name  as  written  upon  the  face  of  the  certificate  in  every  par- 
ticular without  alteration  or  enlargement  or  any  change  whatever. 

The  Northwestern  Development  Company  is  directed  by  its  by- 
laws to  transfer  upon  its  books  the  shares  of  common  stock  rep- 
resented hereby  to  the  assignee  named  in  a  written  assignment 
thereof  upon  surrender  of  such  assignment  and  of  this  certificate. 
No  power  of  attorney  is  necessary  to  authorize  the  registration  of 
such  transfer. 

United  States  of  America,  Western  District  of  Washington,  ss. 

T.  A.  Davies  being  first  duly  sworn,  on  oath  says:  That  he  is 
the  president  of  the  plaintiff  corporation  in  the  above  entitled  ae- 
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tion;  that  he  has  heard  the  foregoing  reply  read,  knows  the  con- 
tents thereof,  and  believes  the  same  to  be  true. 

T.  A.  DAVIES. 

Subscribed  and  sworn  to  before  me  this  11th  day  of  October, 
A.  D.  1915. 

FRED  LLEWELLYN, 

Notary  Public  in  and  for  the  State 
of  Washington,   residing   at   Seattle, 
Washington. 
(SEAL) 

Copy  of  within  Reply  received  this  19th  day  of  Oct.,  1915. 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 
Attorneys  for  Defendant. 

Indorsed:  Reply.  Piled  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington,  Northern  Division,  Oct.  25,  1915.  Frank  L. 
Crosby,  Clerk.    By  E.  M.  L.,  Deputy. 

United  States  District  Court,  Western  District  of  Washington, 
Northern  Division. 

No.  2117. 

Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 

vs. 
Northwestern  Commercial  Company,  a  corporation.  Defendant. 

STATEMENT    OP   THE   TESTIMONY   INTRODUCED    ON   THE 

TRIAL. 

This  cause  coming  on  regularly  for  hearing  on  the  merits  on 
November  23,  1915  and  thereafter,  upon  continuance,  on  November 
24,  26,  30,  and  December  1,  1915,  before  the  Honorable  Jeremiah 
Neterer,  Judge  of  the  above  entitled  court,  sitting  with  a  jury  duh' 
empanelled  and  sworn,  the  plaintiff  appearing  by  its  attorney, 
William  H.  Gorham,  and  the  defendant  appearing  by  its  attorneys, 
Messrs.  Bogle,  Graves,  Merritt  &  Bogle,  the  following  proceedings 
were  had  and  testimony  taken,  each  of  the  witnesses  called  being 
first  duly  sworn  to  tell  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  to-wit: 

Deposition  of  EDWARD  A.  PIERCE,  a  witness  for  plaintiff, 
taken  at  Portland,  Maine,  April  12,  1915,  offered  to  plaintiff  and 
received  and  read  in  evidence,  as  follows: 

That  his  name  was  Edward  A.  Pierce ;  age  forty ;  occupation, 
stock  broker;  residence,  Short  Hills,  New  Jersey;  place  of  business, 
20  Broad  Street,  New  York;  lived  in  the  Eastern  States;  had  no 
present  intention  of  visiting  or  residing  within  one  hundred  miles  of 
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the  City  of  Seattle,  State  of  Washington,  within  twelve  months; 
knew  the  plaintiff;  was  formerly  a  director  of  plaintiff  under  its 
former  name  of  Northwestern  Development  Company;  first  elected 
a  director  early  in  1906;  remained  a  director  two  or  three  years; 
attended  nearly  all  if  not  all  of  the  meetings  of  the  Board,  held  at 
New  York,  as  a  director;  held  the  office  of  Assistant  Treasurer  of 
the  Company;  first  elected  to  that  office  some  time  in  1906;  held 
that  office  until  1908;  knew  George  Henderson  of  New  York  City, 
who  was  Secretary  of  plaintiff,  from  1906  until  his  death;  that 
Henderson  has  been  dead  for  over  one  year;  that  Henderson  was 
first  elected  Secretary  of  plaintiff  in  1906;  had  occasion  to  become 
acquainted  with  him ;  had  daily,  almost  daily  experience  with  refer- 
ence to  identifying  signatures,  having  large  responsibility  as  a 
stock  broker,  owing  to  value  of  stock  certificates,  foreign  drafts  and 
so  forth,  in  determning  genuineness  of  signatures;  was  very  well 
acquainted  with  signature  of  George  Henderson,  Secretary  of 
plaintiff. 

(Witness  upon  being  shown  paper  produced  and  marked 
Exhibit  Dl  for  identification,  which  includes  pages  41-46  in- 
clusive, testified:) 

That  he  had  seen  those  papers;  that  signature  "George  Hen- 
derson" over  the  title  ''Temporary  Secretary"  at  top  of  page  42 
was  signature  of  George  Henderson,  former  Secretary  of  plaintiff; 
witness  was  present  at  that  meetng  of  which  Exhibit  Dl  is  a  record, 
in  his  capacity  as  a  director;  that  signature  "George  Henderson" 
over  title  "Secretary"  on  page  56  of  Exhibit  Dl  was  the  signature 
of  George  Henderson,  formerly  Secretary  of  plaintiff;  that  signa- 
ture "George  Henderson"  over  the  title  "Secretary"  at  top  of 
page  60  of  paper  produced  marked  Exhibit  D2  for  identification, 
consisting  of  pages  57-60  inclusive,  was  signature  of  George  Hen- 
derson, formerly  Secretary  of  plaintiff; 

(Witness'  attention  being  called  to  recital  on  page  57  of 
Exhibit  D2  as  follows : 

The  Secretary  presented  to  the  meeting  forms  of  preferred 
and  common  stock  certificates,  and  upon  motion  duly  made  and 
seconded,  the  same  were  approved  and  ordered  to  be  spread 
on  the  records  as  follows,  see  page  67;  and  witness'  attention 
being  called  to  page  67  of  paper  marked  Exhibit  D2,  forms  of 
stock  certificate,  preferred  and  common  stock,  testified:) 

That  he  recognied  that  form  of  stock  certificate  as  form  adopt- 
ed by  recital  on  page  57,  and  that  form  was  the  form  respectively 
of  the  common  and  preferred  stock  of  plaintiff. 

No  cross  examination. 

No  one  appearing  for  defendant. 
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Depoisiiioi!  of  JAT\''E«  E.  AIANTER.  a  witness  for  plaintiff, 
taken  at  Portland,  Maine,  April  13,  1915,  offered  by  plaintiff  and 
received  and  read  in  evidence  as  follows: 

That  his  name  was  James  E.  Manter;  age  forty-nine;  residence 
South  Portland,  Maine;  occupation,  Manager  of  Corporation  Trust 
Company ;  did  not  contemplate  residing  within  or  visiting  the  State 
of  Washington,  within  the  next  twelve  months ;  was  acquainted  with 
plaintiff,  formerly  Northwestern  Development  Company ; 

(Witness    being    shown    paper    marked    for    identification 
"D3"  testified:) 

That  was  the  signature  of  the  Secretary  of  State,  Mr,  Bunker, 
preceding  the  title  "Secretary  of  State;"  had  seen  that  signature 
practically  every  day  since  he  took  office  in  January  of  this  year; 
had  correspondence  with  him;  had  occasion  to  consult  him  subse- 
quent to  such  correspondence  and  had  verified  and  confirmed  such 
correspondence;  had  seen  him  sign,  so  that  he  could  tell  his  signa- 
ture as  Secretary  of  State  for  State  of  Maine; 

Had  in  his  custody  and  possession  the  original  minutes  of  meet- 
ings of  signers  of  articles  of  agreement  under  corporaton  laws  of  j 
Maine,  for  the  plaintiff  of  date  March  17,  1906,  minutes  of  suc- 
ceeding meetings  of  stockholders  of  plaintiff  of  March  19,  1906,  sub- 
sequent meeting  of  board  of  directors  of  plaintiff  of  March  19,  1906, 
minutes  of  subsequent  meeting  of  stockholders  of  March  29,  1906, 
the  minutes  of  the  subsequent  meeting  of  stockholders  of  January 
23,  1907,  the  minutes  of  the  subsequent  stockholders'  meeting  of 
January  10,  1912,  stockholders'  meeting  January  15,  1912,  and 
stockholders'  meeting  of  March  1,  1912  (which  witness  then  pro- 
duced, "pages  not  numbered.") 

(Paper  produced  and  marked  Exhibit  D4  for  identification 

and  signatures  on  fifth  page  shown  witness,  who  testified:) 

That  he  knew  those  signatures;  they  were  the  signatures  of 

the  parties  signing  them ;  that  he  was  present  at  time  they  signed 

them,  and  that  constituted  original  Articles  of  Agreement  in  the 

original  organization  of  plaintiff. 

(Witness  being  shown  the  record  of  first  meeting  of  sign-' 
ers  of  the  Articles  of  Agreement  consisting  of  six  pages,  pro- 
duced and  marked  Exhibit  D5,  for  identification,  testified)  : 

That  he  knew  signature  on  second  page  "James  E.  Manter, 
Justice  of  the  Peace;"  that  it  was  his  signature,  upon  the  occasion 
of  taking  the  oath  of  Millard  W.  Baldwin  as  Clerk  of  plaintiff; 
That  the  signature  on  page  6  "Millard  W.  Baldwin"  over  the  title 
"Clerk"  is  signature  of  Mr.  Baldwin,  with  which  he  was  familiar 
from  January  1903  until  latter  part  of  1908 ;  and  that  he  saw  him 
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(Baldwin)  sign  that;  (referring  to  the  signatures  at  the  bottom  of 
page  6)  that  he  saw  those  respective  persons  sign  that; 

Was  present  at  first  meeting  of  signers  of  Articles  of  Agree- 
ment of  plaintiff;  that  at  that  meeting,  the  name  of  the  Corpora- 
tion was  decided  upon,  the  amount  of  the  capital  stock,  and  the 
signers  were  authorized  to  execute  the  certificate  of  organization 
and  have  the  same  approved,  recorded  and  filed ;  they  also  adopted 
a  set  of  by-laws ;  that  a  record  was  made  of  the  transactions  at  that 
meeting;  that  that  record  was  in  the  original  record  book,  which 
had  already  identified  as  Exhibit  D5 ;  that  the  by-laws  are  next 
following  the  meeting  of  the  signers ; 

(Witness  shown  paper  marked  for  identification  Exhibit 
D6,  testified:) 

That  paper  was  the  by-laws  adopted  by  signers  of  Articles  of 
Agreement,  at  the  meeting  of  signers  of  said  articles,  concerning 
which  he  had  just  testified;  that  the  words  in  long-hand  writing  "as 
amended  January  15,  1912,"  on  first  page  of  Exhibit  D6,  shows  the 
meeting  of  stockholders  at  which  that  particular  section  was  amend- 
ed ;  those  are  the  original  by-laws ;  those  are  the  cross  notations. 

(Witness  being  shown  paper  entitled  "First  meeting  of 
board  of  directors  of  Northwestern  Development  Company" 
produced  and  marked  Exhibit  D7,  for  identification,  of  date 
March  19,  1906,  consisting  of  three  pages,  testified:) 

That  signature  of  James  Manter,  Justice  of  Peace,  on  second 
page  was  his  own,  signed  upon  taking  the  oath  of  Jas.  H.  Hernan,  as 
secretary  of  plaintiff;  that  the  signature  at  the  bottom  of  the  third 
page,  Exhibit  D7,  preceding  the  title  "Secretary"  Avas  the  signature 
of  Mr.  Hernan,  which  witness  saw  him  sign ;  was  present  during  en- 
tire meeting  of  the  first  meeting  of  the  board  of  directors  on  March 
19,  1906 ;  knew  what  transpired  there ;  that  officers  were  elected  and 
treasurer's  bond  presented  and  approved;  and  that  a  record  was 
made  of  the  transactions  of  that  meeting;  that  Exhibit  D7  was 
identified  as  that  record ; 

(Witness  being  shown  paper  entitled  "Northwestern  De- 
velopment Company,  Record  of  First  Annual  meeting"  marked 
Exhibit  D8,  for  identification,  consisting  of  four  pages,  and 
shows  signatures  of  Eaton,  Hernan,  Ricker,  Crummett  and 
Brophy,  on  second  page,  testified:) 

Those  are  the  signatures  of  the  persons  who  were  subscribersr 
to  the  capital  stock,  that  he  saw  them  sign;  that  signature  "James. 
E.  Manter"  on  fourth  page  of  this  Exhibit  was  his  own;  that  signa- 
ture "Millard  W.  Baldwin"  as  Clerk,  was  that  of  Mr.  Baldwin,  and 
signature  at  foot  of  page  of  Eaton,  Hernan,  Ricker,  Crummett  and 
Brophy,  were  signatures  of  the  stockholders  of  the  plaintiff;  that 
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he  was  present  during  entire  first  annual  meeting  of  the  stock- 
holders of  plaintiff  held  on  March  19,  1906;  that  at  that  meeting 
the  original  subscribers  to  the  capital  stock  transferred  subscrip- 
tion stock  to  qualify  the  gentlemen  who  were  finally  elected  per- 
manent directors  of  plaintiff  at  that  meeting,  the  parties  in  in- 
terest ;  that  a  record  of  the  transactions  of  that  meeting  was  made, 
which  witness  identified  as  Exhibit  D8; 

(Witness  being  shown  paper  entitled  "Northwestern  De- 
velopment Company,  Special  Meeting  of  Stockholders,  Port- 
land, Maine,  March  29,  1906,"  marked  Exhibit  D9,  for  identi- 
fication, consisting  of  four  pages,  and  the  signature  on  fourth 
page  "Millard  W.  Baldwin"  over  title  "Clerk,"  testified:) 

That  was  signature  of  Millard  W.  Baldwin,  which  witness  saw 
him  sign;  that  he  (witness)  was  present  during  entire  meeting  of 
stockholders  of  plaintiff  on  that  date ;  that  what  transpired  at  that 
meeting  will  be  shown  by  the  record  which  witness  identified  as 
Exhibit  D9.: 

"Witness  being  shown  paper  entitled  "Northwestern  De- 
velopment Company,  Notice  of  Special  Meeting  of  Stockhold- 
ers" produced  and  marked  Exhibit  DIO,  for  identification, 
consisting  of  four  pages,  and  signature  "James  E.  Manter"  on 
the  third  page,  testified :) 

That  was  his  own;  and  signature  "Millard  W.  Baldwin"  over 
title  of  "Clerk"  was  signature  of  Mr.  Baldwin,  which  witness  saw 
him  sign.  That  he  (witness)  was  present  during  entire  meeting  of 
the  special  meeting  of  stockholders  of  plaintiff  on  January  23,  1907, 
as  proxy  for  A.  A.  Housman  &  Company;  proxy  in  printed  form 
signed  by  A.  A.  Housman  &  Company,  duly  witnessed,  whose  signa- 
ture he  knew,  which  proxy  was  not  now  in  existence,  having  been  vol- 
untarily destroyed  in  November  1914,  and  that  owing  to  the  con- 
gested condition  of  their  vaults  and  cellars,  it  was  necessary  for 
them  to  destroy  document  files  belonging  to  all  their  corporations, 
up  to  January  1,  1908 ;  that  the  similar  records  of  other  corpora- 
tions whose  business  he  was  handling  in  a  similar  manner  to  this — 
every  corporation— about  1600  in  all— were  likewise  destroyed. 

That  at  special  meeting  of  stockholders  of  plaintiff  January 
23,  1907,  he  was  present  during  entire  time  of  meeting,  the  transac- 
tions of  which  will  be  shown  by  the  record  which  witness  identified 
as  Exhibit  DIO;  that  he  voted  the  shares  at  that  meeting  which  that 
record  recites  that  A.  A.  Housman  &  Company  were  represented  by 
James  E.  Manter 's  proxy  in  the  number  of  768,149  shares;  that  the 
record  is  a  true  record  of  the  transactions  of  that  meeting;  could 
not  say  that  at  any  time  subsequent  to  that  meeting  the  issue  to 
witness  of  that  proxy  by  A.  A.  Housman  &  Company,  was  ratified 
and  confirmed  in  any  manner  by  correspondence  or  otherwise ;  was 
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familiar  with  signature  of  A.  A.  Housman  &  Company;  the  proxy- 
was  never  repudiated  by  A.  A.  Housman  &  Company. 

(Witness  being  shown  paper  produced  and  marked  Ex- 
hibit Dll,  for  identification,  consisting  of  four  pages  and  the 
signature  "James  E.  Manter"  over  the  title  "Clerk"  on  the 
fourth  page,  testified:) 

That  was  his  own  signature ;  That  he  was  present  at  that  an- 
nual meeting  of  stockholders  during  the  entire  time,  as  Clerk  of 
plaintiff  and  also  representing  certain  stockholders  by  proxy,  as 
shown  by  the  record,  proxies  in  writing; 

(Witness  being  shown  paper  produced  and  marked  Ex- 
hibit D12,  for  identification,  testified:) 

That  was  Housman 's  proxy  for  that  meeting;  and  that  what 
transpired  at  that  stockholders'  meeting  would  be  shown  by  the 
records  which  had  already  been  identified  as  Exhibit  Dll,  includ- 
ing the  change  of  name  of  corporation, 

(Witness  shown  paper  produced  marked  Exhibit  D13,  for 
identification,  testified:) 

That  was  the  certificate  of  the  Secretary  as  to  mailing  notice 
of  annual  meeting  of  stockholders  of  January  10,  1912,  and  list  of 
stockholders,  original  records  from  his  files. 

(Witness  being  shown  signature  "A.  A.  Housman  &  Co." 
on  Exhibit  D12,  for  identification,  testified:) 

That  he  knew  signature  of  A.  A.  Housman  &  Co.,  stockholders 
in  plaintiff  at  that  time  and  that  was  their  signature. 

That  it  was  on  faith  and  credit  of  certificate  of  Secretary  and 
list  of  stockholders  that  he  voted  the  proxy  as  shown  by  Exhibit 
D12. 

(Witness  being  shown  minutes  of  stockholders'  meeting  of 

January  15,  1912,  of  plaintiff,  produced  by  witness  and  marked 

Exhibit  D14  for  identification,  testified:) 

That  signature  "James  E.  Manter"  over  the  title  "Clerk"  on 
the  last  page  was  his  own; 

That  he  was  pesent  during  the  entire  meeting,  on  that  date,  of 
plaintiff,  in  the  capacity  of  Clerk  and  as  representing  certain 
stockholders  by  proxy  as  shown  by  the  record,  same  proxies  which 
he  had  had  at  the  previous  meeting  of  which  this  was  the  adjourned 
meeting;  that  what  transpired  at  that  adjourned  meeting  of  Janu- 
ary 15,  1912,  would  be  shown  by  the  record  already  marked  for 
identification  as  Exhibit  D14. 

(Witness  being  shown  paper  produced  and  marked  Ex- 
hibit D15  for  identification,  record  of  adjourned  meeting  of 
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Annual  Meeting  of  Stockholders,   of  date  January  27,   1912,  | " 
consisting  of  three  pages,  testified:)  j 

That  the  signature  "James  E.  Manter"  on  third  page  was  his! 
own;  I 

That  he  was  present  during  the  entire  meeting  on  that  day  of 
plaintiff  in  capacity  of  Clerk  and  also  as  representing  certain  stock- 
holders as  shown  on  the  record,  same  proxies  presented  at  the 
original  meeting  of  which  this  was  an  adjournment. 

That  what  transpired  at  that  meeting  will  be  shown  by  the 
record  which  had  already  been  marked  as  Exhibit  D.  15. 

(Witness  being  shown  paper  entitled  "Record  of  Special 
meeting  of  stockholders,  March  1st,  1912"  produced  and 
marked  Exhibit  D.  16,  for  identification,  consisting  of  sixteen  j 
pages,  testified:) 

That  signature  "James  E.  Manter"  on  last  page  over  the  title 
"Clerk"  was  his  own.  That  he  was  present  at  that  meeting  in 
capacity  as  Clerk  and  also  as  representing  certain  stockholders  by 
proxy  in  writing.  ' 

(Witness  being  shown  paper  marked  Exhibit  D.   17   for 

identification,  testified:) 

That  signature  "A.  A.  Housman  &  Company"  on  that  paper; 
was  signature  of  A.  A.  Housman  &  Company,  stockholders  of 
plaintiff; 

That  on  the  strength  of  that  signature  and  that  proxy  so  signed, 
he  voted  as  shown  by  record  of  that  special  meeting  of  stockhold- 
ers of  March  1st,  1912,  of  plaintiff. 

(Witness  being  shown  paper  consisting  of:  affidavit  of 
Secretary,  Exhibit  A.  showing  call.  Exhibit  B.,  list  of  stock- 1 
holders,  and  a  telegram  addresses  to  James  E.  Manter,  signed' 
"A.  H.  Kellogg,  Secy.  Maine  Northwestern  Development  Com- 
pany, Seal  Maine  Northwestern  Development  Company,  Inc. 
1916,  Maine"  dated  ;-t.Tttlo.  Feb.  29,  1912,  marked  E'xhibit 
D18.   for  identlfiv'?)tior.   testified:) 

That  he  received  them  in  due  course  of  mail  and  by  wire ;  that  on 
the  proxy  which  A.  A.  Housman  &  Company  forwarded  to  them  and 
on  the  strength  of  the  certified  copy  sent  us  by  the  Secretary,  Mr. 
Kellogg,  Exhibits  D.  17  and  D.  18,  he  (witness)  voted  by  proxy  at 
the  meeting  of  the  stockholders  of  the  plaintiff  on  March  1st,  1912: 

That,  with  reference  to  the  transaction  of  the  signers  of  the 
original  articles  of  agreement  of  plaintiff,  to  the  meeting  of  the 
signers  of  the  original  articles  of  agreement,  the  meetings  of  the 
stockholders  and  meetings  of  the  board  of  directors  so  far  as  they 
were  held  at  Portland,  Maine,  and  so  far  as  their  record  had  been 
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disclosed  in  these  papers  which  had  been  introduced  for  identifica- 
tion as  exhibits,  those  records  record  all  of  the  transactions  of  those 
several  meetings.  That  he  was  present  at  all  of  the  meetings  to 
which  his  attention  has  been  called  and  concerning  which  he  has 
testified,  and  during  the  entire  meetings  and  that  he  was  familiar 
with  the  transactions  as  they  took  place  and  with  the  record  as 
made. 

(Witness  being  shown  paper  marked  Exhibit,  for  identifi- 
cation, D,  5,  on  the  fourth  page,  headed,  ''Subscription  Agree- 
ment," testified:) 

That  the  names  "James  J.  Hernan,  W.  F.  Conant,  Geo.  C. 
Ricker,  J.  L.  Brophy,  and  Clarence  E.  Eaton"  were  the  signatures 
of  the  people  who  subscribed  for  the  subscription  stock— that  being 
the  original  subscription  agreement  and  those  their  respective 
signatures  which  he  saw  them  sign. 

(Exhibits  D.  1  to  D.  18,  for  identification,  offered  by 
plaintiff  and  received  in  evidence  and  marked  Exhibits  D.  1 
to  D.  18,  respectively.) 

That  there  has  been  no  amendment  to  by-law  25,  a  part  of 
I  Exhibit  D  6,  as  originally  adopted,  at  any  time  subsequent  to  the 
adoption  of  that  by-law. 

No  cross-examination. 

No  one  appearing  for  defendant. 

Deposition  of  EDWIN  A.  PIERCE,  a  witness  for  plaintiff,  taken 
at  New  York  City,  New  York,  April  19,  1915,  offered  by  plaintiff 
and  received  and  read  in  evidence,  as  follows: 

That  his  name  was  Edward  A.  Pierce;  (age,  occupation,  resi- 
dent, place  of  business  were  as  given  in  his  deposition  taken  at 
Portland,  Maine,  April  12,  1915). 

Knew  plaintiff;  was  formerly  a  director  of  plaintiff;  first 
elected  a  director  in  1906,  remained  a  director  two  or  three  years; 
attended  as  a  director  nearly  all,  if  not  all,  the  meetings  of  the 
board  held  in  New  York ;  was  Assistant  Treasurer,  elected  to  that 
office  summer  of  1906;  continued  to  hold  that  office  about  two 
years;  acquainted  with  A.  A.  Housman  &  Company  of  20  Broad 
Street,  New  York;  was  associated  with  them  in  business  in  ca- 
pacity of  manager  throughout  1906 ;  knew  A.  A.  Housman,  who 
died  August,  1907,  during  his  lifetime;  A.  A.  Housman  was  Treas- 
urer of  plaintiff  in  1906  and  1907 ;  his  brother,  Clarence  Housman 
was  elected  to  succeed  him  as  Treasurer  of  plaintiff ;  Clarence  Hous- 
man, Treasurer  of  plaintiff  until  summer  of  1908 ;  he  was  suc- 
ceeded by  William  Ferguson,  a  resident  of  New  York  City;  knew 
Henry    C.    Davis,    former    President    of    plaintiff,    who    died    De- 


50  MAINE  NORTHWESTERN   DEVELOPMENT  COMPANY 

cember,  1910;  knew  George  Henderson  of  New  York  City,  former 
Secretary  of  plaintiff,  who  died  about  two  years  ago. 

(Witness   being   shown   letter   produced   and   marked   for  i 
identification  Exhibit  E.  1 ;  testified :)  j 

That  he  first  saw  letter.  Exhibit  E,  1,  in  office  of  A.  A.  Hous-  ' 
man  &  Company  April,  1906,  since  which  time  it  has,  up  to  present 
time,  been  in  that  office;   condition  which  letter  now  is  in  with 
respect  to  its  condition  when  witness  first  saw  it,  unchanged. 

(Witness  being  shown  first  paragraph,  the  closing  of  the 
first  paragraph,  the  language— "I  herewith  enclose  subscription 
for  $250,000  for  the  Northwestern  Commercial  Company,"  and 
being  also  shown  paper  produced  and  marked  for  identification 
Exhibit  E.  2,  testified:) 

Paper,  Exhibit  E,  2,  was  received  with  letter  of  April  4th, 
marked  Exhibit  E.  1; 

That  he  knew  John  Rosene  of  Seattle,  formerly  managing 
director  of  plaintiff;  knew  his  signature;  that  name,  "John  Rosene" 
in  the  signature  "Northwestern  Commercial  Co.  per  John  Rosene, 
Pres. "  was  John  Rosene 's  signature;  was  familiar  with  printed 
form  of  subscription  to  preferred  stock  of  plaintiff  during  year 
1906;  that  Exhibit  E,  2,  is  a  copy  of  the  form  of  subscription  of 
plaintiff  in  use  during  1906 ;  no  other  form  used  at  that  time  so  far 
as  he  knew; 

(Witness  being  shown  telegram  produced  and  marked  for 
identification.  Exhibit  E.  3,  testified:) 

That  he  first  saw  that  telegram  on  or  about  April  3d  or  4th, 
1906,  in  the  office  of  A.  A.  Housman  &  Company,  in  whose  office  it 
has  been  since  that  time  up  to  the  present  time;  that  its  present 
condition  with  respect  to  the  condition  when  witness  first  saw  it. 
was  unchanged ; 

That  there  was  common  stock  transferred  to  A.  A.  Housman 
&  Company  in  spring  of  1906,  for  their  delivery  in  accordance  with 
the  understanding  contained  in  the  last  paragraph  of  subscription 
agreement  Exhibit  E.  2 ;  in  the  neighborhood  of  five  hundred  thou- 
sand shares;  that  of  that  common  stock  there  was  a  share  of 
common  stock  issued  for  each  share  of  preferred  stock  delivered 
on  subscription,  issued  in  the  majority  of  instances  to  the  subscriber 
of  the  preferred  stock ;  in  other  instances  partly  to  subscribers  and 
partly  to  brokers ;  it  was  issued  as  a  bonus  under  the  agreement ; 
that  there  was,  between  March,  1906,  and  December,  1907,  on  hand 
with  A.  A.  Housman  &  Co.  a  sufficient  quantity  of  the  common 
stock  so  delivered  to  them  to  comply  with  this  requirement. 
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(Witness   being  shown   paper   produced   and   marked   for 
identification  Exhibit  E.  4,  testified:) 

I  That  the  signature  at  the  bottom  of  the  second  page  was 
signature  of  A.  A.  Housman  &  Co.,  in  his  handwriting;  that  the 
)Ccasion  of  writing  that  letter  was  that  it  advised  plaintiff  of  a 
shipment  to  them  of  that  Company's  records;  that  the  shipments 
ivere  made  as  indicated  by  that  letter. 

1  (Witness  being  shown  paper  marked  for  identification  Ex- 

hibit E.  5,  testified:) 

That  he  had  seen  it  before;  that  the  name  "A.  A.  Housman  per 
|E.  A.  P."  was  his  signature;  that  statements  in  Exhibit  E.  5, 
were  correct  at  time  statement  Exhibit  E.  5  was  made  and  dated; 
that  Exhibit  E.  5  is  the  list  of  stockholders  mentioned  at  foot  of 
iipage  1  of  Exhibit  E.  A. 

(Witness   being  shown   paper  produced   and    marked   for 
identification  Exhibit  E.  6,  testified:) 

That  signature  at  bottom  was  his  own;  that  transmissions 
referred  to  in  Exhibit  E.  6,  were  made  on  or  about  its  date,  as 
therein  indicated. 

(Witness   being   shown   paper  produced   and   marked   for 
identification  Exhibit  E.  7,  testified:) 

That  A.  A.  Housman  &  Co.  were  transfer  agents  up  to  about 
May  1,  1909,  and  were  succeeded  by  the  plaintiff  at  Seattle  as 
understood  by  the  witness. 

(Witness   being  shown   paper   produced    and   marked   for 
identification.  Exhibit  E.  8,  testified:) 

That  signature  attached  to  the  foot  was  his  own ;  contents 
of  letter  acknowledging  receipt  of  telegram  notifying  him  of  ap- 
pointment of  transfer  agent  at  Seattle ;  that  the  change  of  transfer 
agent  was  the  reason  of  transmission  of  the  transfer  books— other 
records  had  preceded  this  telegram. 

(Witness   being   shown   paper   produced   and   marked   for 
identification  Exhibit  E.  9,  testified:) 

That  transfer  books  referred  to  therein  were  transmitted  by 
him  as  indicated  in  Exhibit  E.  9. 

(Witness   being   shown   paper  produced   and   marked   for 
identification  Exhibit  E.  10,  testified:) 

That  the  signature  at  the  foot  of  that  letter  was  his  own. 
That  the  documents  and  records  referred  to  in  Exhibit  E.  10, 
were  transmitted  by  him  as  therein  advised  to  the  plaintiff  at 
Seattle. 
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The  largest  part  of  the  500,000  shares  of  common  stock  con- 
cerning which  he  was  interrogated,  which  was  issued  to  A.  A. 
Housman  &  Company,  to  be  delivered  by  them  upon  order  of  the; 
preferred  stock  subscribers,  was  registered  in  name  of  A.  A.i 
Housman  &  Company.  j 

Such  part  of  that  500,000  shares  as  were  required  by  the] 
subscribers  to  preferred  stock  to  register  in  their  name,  would! 
not  be  registered  in  name  of  A.  A.  Housman  &  Company.  That! 
common  stock  wouldn't  be  subject  to  demand  by  preferred  stock 
subscribers  until  they  had  paid  their  $5.  Stocks  for  delivery: 
against  the  subscription  to  the  preferred  issue  were  issued  in  full; 
paid  form  for  the  full  amount  and  upon  payment  of  the  full  amount; 
of  the  individual  installments.  Transfer  made  of  that  stock  rarely'  ' 
made  into  name  of  transferee ;  That  A.  A.  Housman  &  Company 
issued  proxies,  as  holders  of  common  stock  of  plaintiff  company,; 
for  voting  at  annual  or  special  meetings  of  plaintiff;  such  proxies 
were  so  issued  by  them  for  meeting  of  stockholders  of  plaintiff 
held  January  23,  1907,  the  nominees  were  the  Corporation  Trust 
Company,  at  Portland,  Maine,  Manter,  James  Manter,  one  of  them. 

(Exhibits  E.  1  to  E.  10  for  identification,  offered  for  plain- 
tiff.) 

J.  L.  LANDON,  called  and  sworn  as  a  witness  for  plaintiff, 
testified  as  follows : 

Direct  examination: 

That  his  business  was  Accountant;  followed  that  business 
seven  or  eight  years;  at  one  time  associated  with  plaintiff  in  a 
clerical  capacity,  as  Secretary,  and   as  transfer  agent  at  Seattle. 

(Witness  being  shown  paper  marked  Exhibit  E.  4,  letter 
dated  New  York,  May  1,  1909,  testified:) 

That  he  saw  it,  notation  on  paper.  May  6,  1909;  was  employed 
at  date  of  letter  by  plaintiff,  in  clerical  capacity,  as  an  accountant; 
occasion  of  his  examining  that  letter  was  to  take  care  of  the  items 
mentioned  therein ;  that  he  received  at  Seattle,  in  due  course,  on 
behalf  of  plaintiff,  the  articles  enumerated  in  that  letter. 

(Witness    being    shown    certificate    of    stock    of    plaintiff, 
Number  G  101,  for  160,099  shares  of  common  stock,  testified:) 
That  he  received  that  certificate  on  or  about  the  time  he  re- 
ceived the  letter; 

(Witness     being     shown     stock     ledger    cards    of    plaintiff, 
testified:) 

Those  are  the  stock  ledger  cards  referred  to  in  that  letter. 

(Witness   being  shown   paper  marked   Exhibit  E.   5,   list 
of  stockholders,  referred  to  in  letter  Exhibit  E.  4,  testified:) 
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That  he  got  that  list  under  separate  registered  cover;  that 
';he  stock  ledger  cards  referred  to  in  letter  Exhibit  E.  6,  on  or 
ibout  the  date  of  the  reception  of  that  letter; 

i  That  nearly  all  this  stuff — referring  to  items  enumerated  in 
letter  Exhibit  E.  4,  including  transfer  books,  came  on  about  the 
jame  time,  possibly  an  interval  of  a  short  time  between;  all  re- 
ceived, in  due  course,  as  advised  in  the  letter; 

(Witness  identified  the  transfer  books  which  were  shown 
to  him.) 

(Witness  being  shown  Exhibit  E.  8,  letter  dated  May  6, 
1909,  letter  read  in   evidence,   testified:) 

That  he  thought  that  referred  to  the  same  books  which  are 
ireferred  to  in  Exhibit  E.  4,  where  it  recites :  "we  shall  send  you 
by  express  on  the  3d  instant  the  transfer  books,  ledger,  cards,  etc." 

(Witness  being  shown  Exhibit  E.  9,  letter  of  May  12,  1909, 
letter  read  in  evidence,  testified:) 

These  (the  transfer  books)  are  the  books;  and  that  the  letter 
was  received  by  him  in  due  course  of  mail  with  regard  to  its  date. 

(Exhibit  E.  1,  letter  dated  San  Francisco,  April  4,  1906, 
offered  in  evidence,  by  plaintiff,  objected  to  by  defendant, 
objection  overruled  and  exception  noted,  and  read  in  evidence.) 

Exhibit  E  2,  stock  subscription,  Exhibit  E  3,  telegram 
from  Rosene  to  Housman ; 

Exhibit  E  4,  letter  of  A.  A.  Housman  &  Co.  of  May  1,  1914; 

Exhibit  E  5,  list  of  stockholders  of  April  1,  1909 ; 

Exhibit  E  6,  letter  of  A.  A.  Housman  &  Co.  of  May  1,  1909. 

All  offered  by  plaintiff  and  received  and  read  in  evidence  and 
marked  as  above.) 

(Ruling  on  Exhibit  E  17  stock  ledger  card,  offered  in  evi- 
I        dence  by  plaintiff,  ruling  reserved  by  the  court.) 

I  (Exhibit  E   16,  stock  certificate  No.   G   101,  for  160,099, 

shares  of  common  stock,  offered  by  plaintiff  and  received  in 

I  evidence,  copy  of  same  substituted  for  original  with  consent 
of  Court  and  Counsel  for  defendant.) 

(Exhibit  E  8  letter  of  A.  A.  Housman  &  Co.  of  May  6, 
1909,  offered  in  evidence  by  plaintiff;  objected  to  by  defendant; 
objection  sustained  by  court ;  ruling  of  court  on  Exhibit  E  8 
applied  by  court  to  all  correspondence  with  which  defendant 
is  not  connected,  and  which  has  not  been  brought  to  notice  of 
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The  largest  part  of  the  500,000  shares  of  common  stock  con- 
cerning which  he  was  interrogated,  which  was  issued  to  A.  A. 
Housman  &  Company,  to  be  delivered  by  them  upon  order  of  the 
preferred  stock  subscribers,  was  registered  in  name  of  A.  A. 
Housman  &  Company. 

Such  part  of  that  500,000  shares  as  were  required  by  the 
subscribers  to  preferred  stock  to  register  in  their  name,  would 
not  be  registered  in  name  of  A.  A.  Housman  &  Company.  That 
common  stock  wouldn't  be  subject  to  demand  by  preferred  stock 
subscribers  until  they  had  paid  their  $5.  Stocks  for  delivery 
against  the  subscription  to  the  preferred  issue  were  issued  in  full 
paid  form  for  the  full  amount  and  upon  payment  of  the  full  amount 
of  the  individual  installments.  Transfer  made  of  that  stock  rarely 
made  into  name  of  transferee ;  That  A.  A.  Housman  &  Company 
issued  proxies,  as  holders  of  common  stock  of  plaintiff  company, 
for  voting  at  annual  or  special  meetings  of  plaintiff;  such  proxies 
were  so  issued  by  them  for  meeting  of  stockholders  of  plaintiff 
held  January  23,  1907,  the  nominees  were  the  Corporation  Trust 
Company,  at  Portland,  Maine,  Manter,  James  Manter,  one  of  them. 

(Exhibits  E.  1  to  E.  10  for  identification,  offered  for  plain- 
tiff.) 

J.  L.  LANDON,  called  and  sworn  as  a  witness  for  plaintiff, 
testified  as  follows: 

Direct  examination : 

That  his  business  was  Accountant;  followed  that  business 
seven  or  eight  years;  at  one  time  associated  with  plaintiff  in  a 
clerical  capacity,  as  Secretary,  and   as  transfer  agent  at  Seattle. 

(Witness  being  shown  paper  marked  Exhibit  E.  4,  letter 
dated  New  York,  May  1,  1909,  testified:) 

That  he  saw  it,  notation  on  paper,  May  6,  1909 ;  was  employed 
at  date  of  letter  by  plaintiff,  in  clerical  capacity,  as  an  accountant; 
occasion  of  his  examining  that  letter  was  to  take  care  of  the  items 
mentioned  therein ;  that  he  received  at  Seattle,  in  due  course,  on 
behalf  of  plaintiff,  the  articles  enumerated  in  that  letter. 

(Witness    being    shown    certificate    of    stock    of    plaintiff, 
Number  G  101,  for  160,099  shares  of  common  stock,  testified:) 
That  he  received  that  certificate  on  or  about  the  time  he  re- 
ceived the  letter; 

(Witness     being     shown     stock     ledger    cards    of    plaintiff, 
testified:) 

Those  are  the  stock  ledger  cards  referred  to  in  that  letter. 

(Witness  being  shown   paper  marked   Exhibit   E.   5,   list 
of  stockholders,  referred  to  in  letter  Exhibit  E.  4,  testified:) 
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That  he  got  that  list  under  separate  registered  cover;  that 
the  stock  ledger  cards  referred  to  in  letter  Exhibit  E.  6,  on  or 
about  the  date  of  the  reception  of  that  letter; 

That  nearly  all  this  stuff— referring  to  items  enumerated  in 
letter  Exhibit  E.  4,  including  transfer  books,  came  on  about  the 
same  time,  possibly  an  interval  of  a  short  time  between;  all  re- 
teeived,  in  due  course,  as  advised  in  the  letter; 

(Witness  identified  the  transfer  books  which  were  shown 
I        to  him.) 

i  (Witness  being  shown  Exhibit  E.  8,  letter  dated  May  6, 

1909,  letter  read  in   evidence,   testified:) 

That  he  thought  that  referred  to  the  same  books  which  are 
referred  to  in  Exhibit  E.  4,  where  it  recites:  "we  shall  send  you 
by  express  on  the  3d  instant  the  transfer  books,  ledger,  cards,  etc." 

(Witness  being  shown  Exhibit  E.  9,  letter  of  May  12,  1909, 
letter  read  in  evidence,  testified;) 

These  (the  transfer  books)  are  the  books;  and  that  the  letter 
was  received  by  him  in  due  course  of  mail  with  regard  to  its  date. 

(Exhibit  E.  1,  letter  dated  San  Francisco,  April  4,  1906, 
offered  in  evidence,  by  plaintiff,  objected  to  by  defendant, 
objection  overruled  and  exception  noted,  and  read  in  evidence.) 

Exhibit  E  2,  stock  subscription,  Exhibit  E  3,  telegram 
from  Rosene  to  Housman; 

Exhibit  E  4,  letter  of  A.  A.  Housman  &  Co.  of  May  1,  1914; 

Exhibit  E  5,  list  of  stockholders  of  April  1,  1909 ; 

Exhibit  E  6,  letter  of  A.  A.  Housman  &  Co.  of  May  1,  1909. 

All  offered  by  plaintiff  and  received  and  read  in  evidence  and 
marked  as  above.) 

(Ruling  on  Exhibit  E  17  stock  ledger  card,  offered  in  evi- 
dence by  plaintiff,  ruling  reserved  by  the  court.) 

(Exhibit  E  16,  stock  certificate  No.  G  101,  for  160,099, 
shares  of  common  stock,  offered  by  plaintiff  and  received  in 
evidence,  copy  of  same  substituted  for  original  with  consent 
of  Court  and  Counsel  for  defendant.) 

(Exhibit  E  8  letter  of  A.  A.  Housman  &  Co.  of  May  6, 
1909,  offered  in  evidence  by  plaintiff;  objected  to  by  defendant; 
objection  sustained  by  court ;  ruling  of  court  on  Exhibit  E  8 
applied  by  court  to  all  correspondence  with  which  defendant 
is  not  connected,  and  which  has  not  been  brought  to  notice  of 
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The  largest  part  of  the  500,000  shares  of  common  stock  con- 
cerning which  he  was  interrogated,  which  was  issued  to  A.  A. 
Housman  &  Company,  to  be  delivered  by  them  upon  order  of  the 
preferred  stock  subscribers,  was  registered  in  name  of  A.  A. 
Housman  &  Company. 

Such  part  of  that  500,000  shares  as  were  required  by  the 
subscribers  to  preferred  stock  to  register  in  their  name,  would 
not  be  registered  in  name  of  A,  A.  Housman  &  Company.  That 
common  stock  wouldn't  be  subject  to  demand  by  preferred  stock 
subscribers  until  they  had  paid  their  $5.  Stocks  for  delivery 
against  the  subscription  to  the  preferred  issue  were  issued  in  full 
paid  form  for  the  full  amount  and  upon  payment  of  the  full  amount 
of  the  individual  installments.  Transfer  made  of  that  stock  rarely 
made  into  name  of  transferee ;  That  A.  A.  Housman  &  Company 
issued  proxies,  as  holders  of  common  stock  of  plaintiif  company, 
for  voting  at  annual  or  special  meetings  of  plaintiff;  such  proxies 
were  so  issued  by  them  for  meeting  of  stockholders  of  plaintiff 
held  January  23,  1907,  the  nominees  were  the  Corporation  Trust 
Company,  at  Portland,  Maine,  Manter,  James  Manter,  one  of  them. 

(Exhibits  E.  1  to  E.  10  for  identification,  offered  for  plain- 
tiff.) 

J.  L.  LANDON,  called  and  sworn  as  a  witness  for  plaintiff, 
testified  as  follows : 

Direct  examination : 

That  his  business  was  Accountant;  followed  that  business 
seven  or  eight  years;  at  one  time  associated  with  plaintiff  in  a 
clerical  capacity,   as  Secretary,  and   as  transfer  agent  at  Seattle. 

(Witness  being  shown  paper  marked  Exhibit  E,  4,  letter 
dated  New  York,  May  1,  1909,  testified:) 

That  he  saw  it,  notation  on  paper,  May  6,  1909 ;  was  employed 
at  date  of  letter  by  plaintiff,  in  clerical  capacity,  as  an  accountant ; 
occasion  of  his  examining  that  letter  was  to  take  care  of  the  items 
mentioned  therein ;  that  he  received  at  Seattle,  in  due  course,  on 
behalf  of  plaintiff,  the  articles  enumerated  in  that  letter. 

(Witness    being    shown    certificate    of    stock    of    plaintiff. 
Number  G  101,  for  160,099  shares  of  common  stock,  testified:) 
That  he  received  that  certificate  on  or  about  the  time  he  re- 
ceived the  letter; 

(Witness    being    shown     stock     ledger    cards    of   plaintiff, 
testified:) 

Those  are  the  stock  ledger  cards  referred  to  in  that  letter. 

(Witness   being  shown   paper  marked   Exhibit  E.   5,  list 
of  stockholders,  referred  to  in  letter  Exhibit  E.  4.  testified:) 
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That  he  got  that  list  under  separate  registered  cover;  that 
the  stock  ledger  cards  referred  to  in  letter  Exhibit  E.  6,  on  or 
about  the  date  of  the  reception  of  that  letter; 

That  nearly  all  this  stuff— referring  to  items  enumerated  in 
letter  Exhibit  E.  4,  including  transfer  books,  came  on  about  the 
same  time,  possibly  an  interval  of  a  short  time  between ;  all  re- 
ceived, in  due  course,  as  advised  in  the  letter; 

(Witness  identified  the  transfer  books  which  were  shown 
to  him.) 

(Witness  being  shown  Exhibit  E.  8,  letter  dated  May  6, 
1909,  letter  read  in   evidence,   testified:) 

That  he  thought  that  referred  to  the  same  books  which  are 
referred  to  in  Exhibit  E.  4,  where  it  recites:  "we  shall  send  you 
by  express  on  the  3d  instant  the  transfer  books,  ledger,  cards,  etc." 

(Witness  being  shown  Exhibit  E.  9,  letter  of  May  12,  1909, 
letter  read  in  evidence,  testified :) 

These  (the  transfer  books)  are  the  books;  and  that  the  letter 
was  received  by  him  in  due  course  of  mail  with  regard  to  its  date. 

(Exhibit  E.  1,  letter  dated  San  Francisco,  April  4,  1906, 
offered  in  evidence,  by  plaintiff,  objected  to  by  defendant, 
objection  overruled  and  exception  noted,  and  read  in  evidence.) 

Exhibit  E  2,  stock  subscription,  Exhibit  E  3,  telegram 
from  Rosene  to  Housman; 

Exhibit  E  4,  letter  of  A.  A.  Housman  &  Co.  of  May  1,  1914; 

Exhibit  E  5,  list  of  stockholders  of  April  1,  1909 ; 

Exhibit  E  6,  letter  of  A.  A.  Housman  &  Co.  of  May  1,  1909. 

All  offered  by  plaintiff  and  received  and  read  in  evidence  and 
marked  as  above.) 

(Ruling  on  Exhibit  E  17  stock  ledger  card,  offered  in  evi- 
dence by  plaintiff,  ruling  reserved  by  the  court.) 

(Exhibit  E  16,  stock  certificate  No.  G  101,  for  160,099, 
shares  of  common  stock,  offered  by  plaintiff  and  received  in 
evidence,  copy  of  same  substituted  for  original  with  consent 
of  Court  and  Counsel  for  defendant.) 

(Exhibit  E  8  letter  of  A.  A.  Housman  &  Co.  of  May  6, 
1909,  offered  in  evidence  by  plaintiff;  objected  to  by  defendant; 
objection  sustained  by  court;  ruling  of  court  on  Exhibit  E  8 
applied  by  court  to  all  correspondence  with  which  defendant 
is  not  connected,  and  which  has  not  been  brought  to  notice  of 
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defendant,  i.  e.  Exhibits  E  4,  E  6,  E  8,  E  9,  and  E  10;  Exhibit 
E  1  not  included  in  this  ruling  but  permitted  to  stand.) 

.   (No  cross  examination.) 

I 
(Witness  excused.)  ■ 

A.  H.  KELLOGG,  called  and  sworn  as  witness  for  plaintiff  testi- 
fied, as  follows : 


(Direct  examination.) 


I 


That  his  business  was  transportation;  connected  with  Alaska 
Lighterage  &  Commercial  Company,  Secretary  of  plaintiff  since 
January,  1910; 

(Witness  being  shown  first  minute  book  of  plaintiff,  which 
was  identified  in  deposition  of  Edward  A.  Pierce,  at  Portland, 
Maine,  testified:) 

That  it  was  the  first  minute  book  of  directors  and  stockholders 
of  plaintiff,  first  seen  by  witness  in  office  of  plaintiff  in  1910; 
that  on  page  40  was  a  transfer  of  subscription  to  stock  from  W.  P. 
Crummett,  James  J.  Hernan,  George  C.  Ricker,  J.  L.  Brophy,  and 
Clarence  E.  Eaton,  to  John  Rosene,  six  shares.  « 

(Transfer  of  6  shares  dated  March  20,  1906,  offered  in 
evidence  by  plaintiff.) 

That  he  recognized  signature  on  page  40  of  minute  book  as 

that  of  John  Rosene,  that  he  had  seen  it  a  great  many  times,  had 

seen  him  (Rosene)   sign  it. 

II 
Cross  examination :  ' 

Think  in  1908  saw  Rosene  sign  his  name  to  several  documents; 
was  not  present  when  Rosene  signed  on  page  40  (of  minute  book) ; 
didn't  know  when  he  signed  it. 

(Sufficiency  of  proof  of  signature  of  Rosene  on  page  40  of 
minute  book  objected  to  by  defendant.) 

JOHN  RO'SENE  called  and  sworn  as  a  witness  for  plaintiff, 
testified  as  follows: 

(Witness  being  shown  on  page  40  of  minute  book  of  plaint- 
iff, referred  to  Exhibit  E.  21,  name  "John  Rosene"  testified:) 
That  he  believed  that  was  his  signature. 

(Transfer  on  page  40  of  plaintiff's  minute  book  offered 
in  evidence  by  plaintiff,  received  in  evidence  and  marked  Ex- 
hibit E.  21.) 

(Minutes  of  meeting  identified  by  witness  Manter  as 
minutes   of   meetings   of  signers   of   articles   of  incorporation, 
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the  stockholders  and  board,  at  Portland,  Maine,  and  sub- 
sequent minutes  as  identified  by  witness  Pierce  of  the  meetings 
of  the  board,  of  plaintiff,  offered  in  evidence  by  plaintiff, 
objected  to  by  defendant  as  incompetent,  irrevelant  and  im- 
material, being  the  record  of  plaintiff  that  defendant  had  no 
connection  with;  objection  overruled  by  the  court.) 

(Plaintiff  introduced  in  evidence  Exhibit  D.  4,  certificate 
of  organization  of  plaintiff.) 

Exhibit  D.  5,  minutes  of  meeting  of  signers  of  articles  of 
incorporation. 

Exhibit  D.  6,  minutes  showing  adoption  of  By-Law  No.  3, 
By-Law  No.  6,  By-Law  No.  9,  By-Law  No.  25. 

Exhibit  D.  7,  minutes  of  first  meeting  of  plaintiff's  di- 
rectors on  March  19,  1906. 

Exhibit' D.  8,  minutes  of  first  annual  meeting  of  plaintiff's 
stockholders  at  Portland,  Maine,  on  March  19,  1906. 

Exhibit  D.  2,  minutes  of  meeting  of  board  at  New  York, 
March  21,  1906. 

Exhibit  D.  9,  minutes  of  meeting  of  stockholders  March 
29,  1906,  at  Portland,  Maine. 

Exhibit  D.  10,  minutes  of  stockholders'  meeting  of  Jan- 
uary 23,  1907. 

Documents  as  offered  are  received  in  evidence  and  marked 
as  above. 

No  cross  examination. 

Witness  excused. 

A.  H.  KELLOGG,  witness  for  plaintiff,  recalled,  testified  as  fol- 
lows: 

(Witness  being  shown  Exhibit  D.  11  minutes  of  meeting  of 
stockholders  of  January  10,  1912 ; 

Exhibit  D.  14,  minutes  of  stockholders'  meeting  in  Port- 
land, Maine,  January  15,  1912,  and  being  shown  book  of  min- 
utes of  plaintiff,  testified:) 

That  was  the  minute  book  of  stockholders  and   directors   of 
plaintiff,  kept  in  its  Seattle  office. 

(Witness  being  referred  to  minutes  of  board  meeting. 
January  22,  1912,  testified:) 

That  he  was  present  at  that  meeting;  that  the  resolutions  and 
motions  and  transactions  of  business  were  duly  had  as  described 
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in  those  minutes ;  that  was  a  true  minutes  of  the  meeting  of  the 
board  at  that  time,  authorizing  the  corporation  to  do  business  in 
state  of  Washington,  and  of  appointment  of  statutory  agent  under 
laws  of  state  of  Washington,  and  authorizing  necessary  papers 
from  state  of  Maine  to  be  filed  in  office  of  Secretary  of  State  of 
state  of  Washington,  and  levying  assessment  No.  1  for  20  and 
of  No.  2  for  50  per  cent  of  the  subscription,  on  the  subscriptions 
for  the  preferred  stock,  and  providing  for  a  credit  on  those  as- 
sessments to  those  subscriptions  where  the  subscribers  had  paid 
any  part  of  the  amount  sought  to  be  realized  by  those  assessments; 
notice  of  which  meeting  was  given  to  all  the  directors; 

(Witness  shown  paper  marked  Exhibit  S.  II/2  for  identifica- 
tion, testified:) 

That  was  a  notice  to  the  plaintiff's  directors  of  a  special  meet- 
ing of  board  of  directors  to  be  held  at  4  o'clock  P.  M.  on  22d  day 
of  January,  1912,  signed  by  the  President ;  followed  by  the  acknowl- 
edgement of  notice  from  each  and  every  director;  that  that  was 
the  signature  of  President  on  that  date  and  of  all  the  directors; 
and  that  paper  was  in  existence  as  witness  then  saw  it  of  date  of 
that  meeting. 

(Notice  as  Exhibit  S  l^/^  minutes  of  board  of  directors  of 
January  22,  1912,  as  Exhibit  S.  1,  offered  in  evidence  by 
plaintiff'.) 

Cross  examination. 

That  witness  procured  the  signatures  to  those  notices,  on  date 
of  notice  January  20,  that  would  be  date  it  was  signed;  all  di- 
rectors were  resident  in  Seattle,  they  were  all  here  present  in  the 
city  at  that  time ;  Mr.  Loewenherz  was  a  resident  of  Seattle ;  M.  C. 
Parr  lived  here;  D.  C.  Young  lived  here  in  1912;  that  he  remem- 
bers that  he  got  the  signatures  of  all  those  parties  before  the  date 
of  that  meeting  on  the  22d. 

(Documents  received  in  evidence  and  marked  respectively 
Exhibits  D.  11,  D.  14,  S.  1,  and  Siy2.) 

(Certificate  of  Secretary  of  state  of  State  of  Washington, 
showing  compliance  with  laws  of  state  of  Washington,  relating 
to  a  foreign  corporation  doing  business  in  state  of  Washington, 
change  of  corporate  name  and  increase  of  directors,  appoint- 
ment of  statutory  agent,  offered  in  evidence  by  plaintiff, 
received  in  evidence  and  marked  Exhibit  F.) 

(Examination  of  witness  continuing:) 

That  he  knew  of  giving  of  notice  of  assessments  No.  1  and 
No.  2,  as  levied  by  meeting  of  board  as  above; 
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(Witness  being  shown  paper  marked  for  identification 
Exhibit  S.  2,  identified  them  as  affidavit  of  witness  as  to  his 
mailing,  by  registered  mail,  to  defendant,  notice  of  assessment 
No.  1,  notice  of  credit  of  assessment  No.  1,  and  notice  of  as- 
sessment No.  2.) 

(Witness  being  shown  paper  marked  for  identification 
Exhibit  S.  3;  identified  same  as  receipt  for  those  registered 
'  notices,  secured  by  witness  at  that  time;  that  papers  "A/* 
"B,"  "C,"  attached  to  the  affidavit  are  true  copies  of  the 
notices  sent  in  registered  mail,  notices  of  assessments  No.  1  and 
No.  2,  due  under  their  stock  subcription  and  of  the  credit  of 
No.  1,  where  they  had  paid  up.) 

(Documents  offered  in  evidence  by  plaintiff  and  received 
in  evidence  and  marked  Exhibits  S.   2  and  S.   3.) 

(License  issued  by  stale  of  Washington  to  plaintiff, 
offered  in  evidence  by  plaintiff,  received  in  evidence  and 
marked  Exhibit  F.   1.) 

(Stipulation  between  plaintiff  and  defendant  dated  No- 
vember 2,  1915,  and  4  transfer  books  offered  in  evidence  by 
plaintiff,  received  in  evidence  and  marked  respectively,  Ex- 
hibits E  11,  E  12,  E  13.  E  14,  and  E  15. 

(Examination   of  witness   continuing:) 

Re-direct  examination. 

Those  are  the  transfer  books  of  plaintiff  now  in  possession  of 
plaintiff,  and  were  at  the  date  of  the  stipulation  above. 

(Issues  of  stock  as  shown  by  transfer  books  to  parties 
therein  named  on  pages  1  and  2  put  in  evidence.) 

(Certified  copy  of  certificate  of  incorporation  of  defend- 
ant offered  in  evidence  bj'  plaintiff,  received  in  evidence  and 
miarked  Exhibit  F.  2.) 

Witness  excused. 

E.  J.  MATHEWS,  called  and  sworn  as  a  witness  for  plaintiff, 
testified  as  follows: 

Was  a  director  of  plaintiff  in  February  1910 ;  resigned  as  Presi- 
dent in  January,  1910. 

No  cross  examination. 
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Witness  excused.  w. 

T.  A.  DA  VIES,  called  and  sworn  as  a  witness  for  plaintiff,  testi- 
fied as  follows:  ,, 

Am  President  of  plaintiff,  have  been  such  since  1910;  was 
President  on  February  4,  1910 ;  1 

(Witness   being   shown   letter   marked   Exhibit   E.    10,   in 

the  Pierce,  New  York,  deposition,  testified:) 

That  he  had  seen  that  letter  before ; 

(Witness  being  shown  books,  journal,  cash  book  and 
ledger  marked  for  identification,  Exhibits  E.  18,  E'.  19  and 
EL  20,  testified:) 

Those  books  were  the  ones  referred  to  in  letter;  were  received 
by  him  shortly  after  date  of  that  letter  from  the  New  York  office. 

(Books  marked  respectively  Exhibits  E.  18,  E.  19  and 
B.  20.) 

No  cross  examination. 

Witness  excused. 

CHARLES  A.  McMASTERS,  called  and  sworn  as  a  witness  for 
plaintiff,  testified  as  follows: 

That  he  was  Secretary  of  defendant;  such  Secretary  since' 
April  1,  1911; 

(Witness  produces  minutes  of  defendant's  stockholders'' 
meetings,  board  of  trustees'  meetings  and  executive  committee 
meetings,  testified:) 

Those  are  the  minutes  of  defendant  covering  the  minutes  of 
April,  May,  June,  July,  August  and  September,  1906;  all  of  the 
minutes ;  was  not  connected  with  the  Company  at  that  time ;  were 
delivered  over  to  him  by  his  predecessor  as  entire  books  of  de- 
fendant ; 

(Witness  being  shown  minutes  of  meeting  defendant's 
board  of  trustees,  of  date  April  12,  1906,  testified:) 


'^1 


I 
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J.  D.  Trenholme,  Secretary,  signed  those  minutes;  recognized 
his  signature; 

(Witness  reads  in  evidence  minutes  referred  to), 
(and  testified:) 

I         He  had  read  all  of  minutes  of  defendant's  board  of  trustees  of 
[  April  12,  1906 ;  from  beginning  to  end,  as  they  appear  of  record ; 

1  (Record,  minutes  of  defendant's  board  of  trustees  of  April 

12,  1906,  offered  in  evidence  by  plaintiff.) 

(Upon  examination  by  Mr.  Graves,  counsel  for  defendant, 
testified :) 

He  was  not  Secretary  at  that  time;  Mr.  J.  D.  Trenholme,  then 
'  present  in  court  room,  was  the  Secretary  at  that  time ;  had  no  per- 
^  sonal  knowledge  whatever  whether  or  not  those  minutes  record 
everything  that  took  place  on  that  day ;  only  what  he  heard ;  had  no 
personal  knowledge  whether  or  not  anything  was  expressly  withheld 
at  request  of  anybody  from  the  minutes ;  was  not  connected  with  the 
Company  at  that  time. 

(Mr.  Graves,  counsel  for  defendant,  contended  that  before 
minutes  go  before  the  jury,  the  Secretary,  who  was  present  and 
took  down  the  minutes,  should  be  called  as  a  witness  and 
allowed  to  testify  as  to  what  occurred ; 

The  court  ruled :  those  minutes  being  produced  in  response 
to  an  order  issued  to  defendant  to  produce  it,  at  least  prima 
facie,  and  if  they  are  not  the  miuntes,  ihen  it  can  be  shown; 

Defendant  withdraws  all  objections  to  minutes  with  ex- 
press understanding  defendnnt  be  allowed  to  call  Secretary 
to  show  exactly  what  occurred  at  that  meeting; 

The  Court :  The  objection  is  overruled.  Miuntes  admitted 
as  Elxhibit  G.) 

(Witness  being  shown  minutes  of  defendant's  board  of 
trustees  of  September  5,  1906,  date  when  counsel  for  defendant 
in  his  opening  statement  stated  that  this  matter  again  came  up 
before  board,  identified  as  Elxhibit  H,  witness  read  in  evidence, 
same  as  follows:) 

"RESOLVED  That  the  President  be  authorized  to  subscribe  to 
the  stock  of  the  Northwestern  Development  Company  for  this 
Company  in  the  sum  of  One  Hundred  and  twenty -five  thousand 
dollars. ' ' 

"WHEREAS  It  is  necessary  to  provide  funds  to  build  and 
purchase  additional  steamers  for  the  Companies'  use;  RESOLVED 
that  the  President  be  instructed  to  sell  and  dispose  of  the  stock 
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held  by  this  Company  in  the  Northwestern  Development  Company 
down  to  Fifty  thousand  dollars." 

(Witness  continuing:) 

Those  were  the  only  minutes  found  under  that  date  of  defend- 
ant's board  of  trustees;  were  produced  there  by  him  by  reason  of 
an  order  of  court  served  upon  him ; 

(Witness   being   shown   minutes  of  defendant's   board  of 

trustees   of   April   10,    1907,    identified   as   Exhibit   I,   read  in 

evidence,  that  part  that  referred  to  the  stock  subscription,  in 
evidence  as  follows:) 

" Resolved,  ihnt  tiris  eor]:)oratlon  does  hereby  affinn  its  sub- 
scription for  the  capital  stock  of  the  Northwestern  Development 
Company  in  the  sum  of  $125,000,  par  value,  and  no  more  and  the 
attorney  of  !he  company  be  and  he  is  hereby  authorized  and  di- 
rected and  required  to  prepare  the  necessary  notice  to  be  sent  by 
the  Secretary  to  the  Northwestern  Development  Company,  noti- 
fying the  said  Northwestern  Development  Com/pany  that  no  sub- 
scription for  the  capital  stock  of  that  company  was  ever  authorized 
in  any  sum  or  sums  whatever  except  for  $125,000. 

Moved  by  Mr.  Eccles  that  the  resolution  be  adopted  which 
motion  received  a  second.  A  vote  being  taken,  all  of  the  members 
present  voted  for  the  resolution  and  none  against  it  and  it  was 
declared  adopted. ' ' 

That  there  were  minutes  of  defendant's  board  of  trustees  be- 
tween April  12,  1906,  and  September  5.  1906 ;  trustees  met  on  April 
18;  no  reference  whatever  in  minutes  of  that  meeting  to  subscrip- 
tion of  defendant  by  John  Rosene  to  preferred  shares  of  plaintiff's 
stock;  John  Rosene  was  present  at  that  meeting;  meeting  of 
crustees  May  7,  1906 ;  no  reference  whatever  in  that  meeting  to 
the  subscription  referred  to;  meeting  of  May  14,  1906,  nothing  in 
that  meeting  with  reference  to  that  subscription;  meeting  of  trus- 
tees July  10,  1906,  Rosene  present,  a  quorum  of  board — nothing' 
there  in  reference  to  that  subscription;  meeting  of  July  20,  John 
Rosene  present,  nothing  there  in  reference  to  that  subscription; 
next  mieeting  was  on  September  5,  1906. 

(Witness  being  shown  minutes  of  meeting  of  defendant's 
executive  committee  of  September  18,  1907,  witness  read  in 
evidence  a  resolution  there  with  reference  to  a  proxy  as 
follows:) 

"Upon  motion,  resolved  that  this  Company's  proxy  be  for- 
warded 10  Mr.  S.  W.  Eccles  to  represent  this  company  at  a  special 
stockholders'  meeting  of  the  Northwestern  Development  Company 
to  be  held  at  the  office  of  said  corporation  at  281  St.  John  St.. 
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Portland,  Maine,  October  3,  1907,  at  10  o'clock,  A.  M.,  said  proxy 
to  be  given  with  power  of  substitution. ' ' 

(Witness    continuing:) 

Mr.  Bccles,  there  referred  to,  was  a  director  in  the  Company  at 
;  the  time ;  ' 

(Witness  read  in  evidence  a  further  resolution  there  with 
reference  to  this  stock,  as  follows:) 

"Upon  motion,  resolved  that  the  Treasurer  of  this  Company 
,  be  instructed  to  have  this  Company  "s  stock  in  plaintiff  Company 
reissued  in  name  of  defendant." 

(Minutes  of  April  10,  1907,  marked  Exhibit  J.  minutes  of 
September  18,  1907,  marked  Exhibit  K.) 

Further  proceedings  adjourned  until  the  following  day,  No- 
vember 24,  1915,  at  hour  of  10  o'clock  A.  M. 

November  24,  1915.  10  o'clock  A.  M. 

Continuation  of  proceedings  pursuant  to  adjournment,  all  par- 
ties present,  names  of  jurors  called,  all  present. 

(Plaintiff  offered  in  evidence: 

Exhibit  D12. 

Exhibit  Dl?.. 

;  Exhibit  D17. 

Exhibit  D18. 
attached  to  Manter  deposition.) 

MR.  A.  H.  KELLOGG  recalled  as  witness  for  plaintiff,  testified 
i  as  follows : 

(Witness  being  shown  affidavit  signed  A.  H.  Kellogg,  of 
I  29th  day   of  December,   1911,   Exhibit  D    13   attached   to   the 

Manter  deposition,  testified:) 

j         That  was  his  signature;  thai;  he  swore  to  it  on  the  date  given 
!  before  a  Notary  Public ;  that  the  statements  therein  contained  were 
true ; 

(Affidavit,  Exhibit  D  13  read  in  evidence  by  witness.) 

(Witness  continuing;) 

That  the  notice  and  list  of  stockholders  were  attached;  that 
was  a  true  list  of  the  stockholders  of  date  of  affidavit,  with  number 
of  shares,  common  and  preferred,  held  by  each,  as  shown  by  the 
books  of  the  Company;  that  he  verified  it  at  that  time;  that  there 
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had  been  no  further  original  issue  of  preferred  stock  since  thai 
affidavit  was  made. 

(Witness   being   shown   a   further   affidavit   signed   A.   H. 

Kellogg,  of  date  February  8,  1912,  testified :)  ! 

That  was  his  signature ;  that  he  swore  to  that  and  statements' 
therein  contained  are  true. 

(Witness  read  in  evidence,  affidavit  Exhibit  S  2:)  ; 

(Witness  continuing:) 

The  annexed  papers,  actually  attached,  were:  Exhibit  A. 
notice  of  special  meeting  of  stockholders  of  plaintiff  to  be  helc 
first  day  of  March ;  E!>:hibit  B  was  list  of  stockholders  to  whom 
notice  of  the  special  meeting  was  sent  on  January  29,  1912 ;  the 
telegram  certifying  names  of  plaintiff's  stockholders  as  per  list  of 
date  February  29,  1912,  was  sent  by  him ;  that  statements  therein 
contained  were  true  and  were  true  at  that  time.  ■ 

(Documents  received  in  evidence  marked  Exhibits  D.  12, 
D.  13,  D.  17  and  D.  18.) 

Cross  examination : 

He  took  list  of  stockholders  from  the  books  of  company;  it] 
is  a  complete  list  of  all  stockholders  appearing  on  books  of  plaii 
tiff;  it  shows  number  of  shares  held  by  each  stockholder,  as 
record,  at  that  time  and  total  number  of  outstanding  shares  botSl 
of  preferred  and  common  stock ;  preferred  stock  outstanding  at] 
that  time  339,890  shares;  common  shares  outstanding  750,000;  thel 
339,890  of  preferred  was  at  $5  per  share :  that  was  all  of  the  pre-j 
ferred  shares  that  books  show  had  ever  been  issued ;  not  all  off 
preferred  shares  that  books  show  had  ever  been  subscribed  for; 
stock  subscriptions  were  more  1han  stock  issuance;  could  not  sajl 
ofif-hand  what  was  total  stock  subscription;  would  have  to  refer 
to  the  records;  had  a  tabulated  list  of  that;  about  one  million  six 
hundred  odd  thousand  dollars ;  there  had  been  no  subscription  | 
since  then ;  total  of  preferred  stock  had  never  been  subscribed  for. 

(Examination  by  counsel  for  plaintiff:) 

Was  not  attempting  to  be  accurate  as  to  figures  concerning 
which  Mr.  Biogle  (for  defendant)  asked  him;  said  he  could  not 
recall  the  exact  figures  from  memory. 

(Cross  examination  resumed:) 

He  did  know  that  all  the  preferred  stock  had  not  been  sub- 
scribed for. 
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(Plaintiff  offered  in  evidence  Exhibit  D.  16  minutes  of 
special  meeting  of  its  stockholders  of  March  1,  1912; 

Objected  to  by  defendant. 

Court   reserved   its    ruling. 

Document  marked  Exhibit  D.  16  for  identification.) 

(Plaintiff  offered  in  evidence  Exhibits  T.  1,  T.  3.  T.  4,  T.  5; 

Objected  to  by  defendant. 

Court  reserved  its  ruling.) 

CHARLES  A.  McMASTERS,  recalled  as  a  witness  for  plaintiff, 
testified : 

(Witness  being  shown  minutes  of  meeting  of  defendant's 
stockholders  of  April  18,  lOOG.  testified:) 

He  did  not  find  anything  there  Avhich  refers  to  that  subscrip- 
tion; nothing  in  minutes  of  stockholders'  meeting  of  April  18, 
1906,  with  reference  to  that  subscription. 

(Witness  being  shown  minutes  of  regular  meeting  of  de- 
fendant's executive  committee  on  4th  of  September,  1907,  first 
meeting  of  that  committee  that  month,  testified:) 

That  those  minutes  had  no  reference  to  John  Rosene  except 
that  Rosene  was  appointed  one  of  a  committee  to  adjust  salaries 
and  minor  matters;  that  there  was  a  special  meeting  on  9th  of 
September,  which  had  no  reference  to  John  Rosene ; 

(Witness  being  shown  minutes  of  Executive  Committee  of 
defendant  of  October  23,  1907.  at  request  of  plaintiff,  read 
same  in  evidence;  objected  to  by  defendant.  Objection  sus- 
tained by  court ;  jury  instructed  not  to  consider  at  that  time 
minutes  as  last  read;  exception  noted  for  plaintiff.) 

(Witness  continuing:) 

That  he  was  treasurer  of  defendant ;  had  been  such  since  April 
1,  1911;  as  such  was  Custodian  of  its  assets; 

As  such  had  in  his  possession  capital  stock  of  plaintiff  held  and 
owned  by  defendant; 

(Witness  produced  it.) 

That  there  were  25,000  shares  of  preferred  stock  and  25,000 
;  shores  of  com/mon  stock  of  plaintiff;  that  stock  when  he  assumed 
office  of  treasurer,  was  in  New  York,  that  he  received  the  stock 
in  July,  1915;  that  it  had  not  theretofore  been  in  his  possession  as 
treasurer. 
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(List  of  stock   last   aforesaid  showing  number  of  shares 
the  series  numlier,   date   of  issue,   amount  of  shares  of  eack 
certificate,  as  follows: 


Preferred  Stock 

Common  Stock 

Isiued 

Issued 

jrtificate  No. 

No.  shares 

Certificate  No. 

No.  sharei 

F  6     June   9th,   1906 

.      1000 

F  15  June 

9th, 

1906    .... 

. .     1000 

F  7     July    24th,    1906  .... 

.      1000 

F  24  July 

24th, 

"     .... 

. .      1000 

F  8 •     . . . . 

.      1000 

F  25      " 

" 

'•     

. .     1000 

F  9        "          "          "     . . . . 

.      1000 

F  26      " 

" 

"     

. .     1000 

F  10      "          "          "     . . . . 

.     1000 

F  27      " 

" 

"     . . ; . 

. .     1000 

F  11  Nov.   7th,       "     .... 

.     1000 

F  43  Nov. 

7th, 

"     .... 

. .     1000 

F  12      "         "         "     . . . . 

.     1000 

F  44      •' 

" 

"     .... 

. .     1000 

F  13 

.     1000 

F  45 

" 

"     .... 

. .     1000 

F  14 

.     1000 

F  46      " 

" 

"     

. .     1000 

F  15      ' 

. .      1000 

F  47      " 

" 

"     .... 

. .     1000 

G  37  April    2nd,     "     .... 

. .   10000 

G  52  April 

2nd. 

"     .... 

. .     2000 

G  38 

. .     2000 

G  53      " 

" 

"     .... 

. .   10000 

G  41 

. .     3000 

G  55      " 

" 

" 

. .      3000 

25000 


25000 


All  issued  to  A.  A.  Housman  &  Co. 

All  endorsed  as  assigned  to  NORTHWESTERN  COMMER- 
CIAL CO.  under  date  of  September  24,  1907. 

Offered  in  evidence  by  plaintiff,  in  lien  of  stock  certificartes 
themselves;  objected  to  by  defendant; 

(Witness  continuing:) 

Assumed  office  of  Secretary  at  same  time  he  assumed  office  of 
Treasurer;  had  a  list  of  records  of  office  of  secretary  turned  over 
to  him  at  that  time. 

(Witness  producing  list.) 

That  stock  was  not  enumerated  among  the  items  in  that  list ; 
that  he  received  the  minute  book  at  that  time;  received  no  memo- 
randa or  data  at  all  purporting  to  be  any  part  of  the  minutes  other 
than  as  contained  in  the  book  he  had  identified  that  and  the  pre- 
vious day,  there  was  no  paper  or  da-ta  exclusive  of  the  papers  con- 
tained within  the  covers  of  those  minute  books  identified  as  minute 
books  of  company,  pertaining  to  the  minutes  of  the  company;  re- 
ceived the  entire  file  of  the  correspondence  of  defendant  as  secre- 
tary, was  turned  over  to  him;  did  not  think  it  true  that  only 
vouchers  appertaining  to  claims  for  damages  or  records  of  wrecks, 
and  that  correspondence  was  not  turned  over  to  him ;  made  a 
demand  for  entire  records  of  office  of  secretary  and  was  assured 
by  Captain  Jarvis  that  everything  in  his  possession  at  that  time 
was  turned  over  to  him  (wilness);  did  not  turn  over  anything  he 
did  not  have  in  his  possession;  he  (Captain  Jarvis)  did  not  state 
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that  there  were  formal  records  of  the  company  which  were  not 
then  turned  over  to  witness,  and  made  no  reference  to  them. 

Cross  examination. 

The  stock  he  spoke  of  in  plaintiff  was  all  issued  in  name  of 
A.  A.  Housman  &  Company ;  it  all  bears  the  endorsement  on  the 
back  of  the  certificate  of  transfer  by  A.  A.  Housman  to  the  defend- 
ant under  date  of  September  24,  1907 ;  that  is  true  of  all  those 
certificates ; 

(Witness  is  asked  by  counsel  for  defendant  in  making  his 
memoranda  to  give  the  date  of  the  issuance  and  date  of  the 
transfer.) 

Those  (certificates  of  stock)  did  not  come  into  his  actual 
manual  possession  until  this  last  summer  in  July ;  was  requested 
and  served  with  same  notice  by  Mr.  Gorham  to  produce  them ;  he 
'then  asked  for  them  and  they  sent  them  to  him;  the  stockholders' 
meeting  of  April  18,  1906,  he  was  asked  about,  was  the  annual 
meeting— the  record  shows ;  the  general  annual  meeting  of  the 
stockholders  of  defendant;  did  not  find  any  reference  to  any  sub- 
scription to  stock  in  plaintiff  in  minutes  of  stockholders'  meeting 
of  April  18,  1906 ;  those  minutes  do  contain  a  fairly  full  detail 
report  from  the  PVesident  to  the  stockholders  of  all  of  the  large 
investmenis  of  Ihe  Company;  did  not  find  any  reference  to  any 
investment  in  plaintiff. 

Witness   excused. 

W.  T.  FORD  called  and  sworn  as  a  witness  for  the  plaintiff, 
testified  as  follows : 

He  was  Ihe  auditor  of  defendant,  had  been  such  since  spring 
of  1909;  was  not  identified  with  the  Company  prior  to  that  time; 
had  the  account  books  of  defendant  there  in  court  with  him. 

(Witness  requested  to  lum  to  Journal  of  April,  1906,  and 
see  if  he  had  any  entry  there  of  date  of  April  21,  1906,  North- 
western Development  Company  $50,000,   testified:) 

No  entry  at  all ;  on  that  date ;  there  are  some  on  April  18,  to 
Northwestern  Development  Company;  don't  know  what  the  item 
is;  two  items  of  $20,000;  there  is  an  item  of  $50,010,  April  30th; 
that  was  simply  a  transfer  crediting  the  pladntiff  with  $50,000  and 
charging  "investment;"  just  shows  among  the  investments,  does 
not  say  there  Avhat  kind  of  an  investment,  does  not  show  the  char- 
icter;  no  where  in  the  record  anything  to  indicate  as  to  the  char- 
lacter  of  that  investment  of  $50,000;  didn't  think  it  was  a  fact  that 
t  was  lost  to  the  stockholders  as  to  where  that  money  went  to, 
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further  than  Ihat  it  was  a  mere  investment;  the  books  showed  that 
it  was  an  investment;  didn't  know  whether  it  was  lost  to  them  or' 
not;  could  not  say  that  so  far  as  the  identity  of  the  particular  thing 
in  which  the  money  was  invested,  it  was  lost,  knowlede:e  to  the 
Company  lost,  don't  know;  had  no  voucher  No.  101   of  July  15, 
1901;  had  voucher  No.  5366  which  plaintiff's  counsel  wanted;  that; 
represents  $25,000;  it  shows  that  the  plaintiff  was  credited  with  I 
$25,000   and   investment   account   was    charged   with    it,    date    of 
voucher  July  15,  1906 ;  No.  5366 ;  there  was  an  entry  on  Journal 
September  6,  for  Jr25,000  for  amount  of  stock  subscription  charged! 
to  Investment  account  and  credited  to  account  of  plaintiff;  carried 
from  journal  into  plaintiff's  account  in  ledger;  that  ledger  account 

was  an  open  current  account; 

/ 

(Witness  produces  his  ledger  account  of  Northwestern 
Development  Company,  which  is  marked  for  identification 
Elxhibit  K  1:) 

On  this  ledger  account  of  defendant  with  Northwestern  De-i 
velopimient  Company,  there  is  a  credit  item  of  April  30,  1906;  of 
$50,010,  marked  "investment";  he  put  that  in  there  himself;  o6 
July  15,  an  item  of  of  $25,000  credited  Northwestern  Development 
Company,  also  "investment";  those  items,  that  "investment"  was 
put  by  him  to  identify  the  item ;  kneAV  that  the  corresponding! 
charges  were  in  the  investment  account;  those  items  represent  the 
investment  of  that  subscription  so  far  as  there  was  any  subscrip- 
tion; on  September  6,  1906,  a  credit  of  $25,000  investment;  on  Sep-| 
tember  15,  1906,  $25,000  capital  stock  purchased,  that  is  what  it 
says ;  that  refers  to  the  entry  on  the  ledger  of  September  25 ;  the 
entry  is  posted  in  the  Journal  September  15  and  it  says  "capitalj 
stock  purchased  September  15.  1906;  that  shows  what  it  is  for;i 
he  did  not  miake  the  entry;  he  was  reading  the  entry;  entry  entered 
September  25 ;  it  is  a  corresponding  entry  to  the  entry  in  the  ledger; 
did  not  have  the  balance  sheets  of  September  30,  1906;  they  were 
not  turned  over  to  him  by  his  predecessor; 

(Counsel  for  plaintiff  asks  Mr.  McMasters  if  the  balance ^ 
sheets  are  in  court,  they  were  included  in  the  order  directing 
defendant  to  produce  the  balance  sheets  of  the  several  months 
and  the  order  was  served  on   Mr.  McMasters  as  Secretary:) 

The  witness: 

He  examined  all  the  records  of  the  Company  and  could  never 
find  any  balance  sheets  of  the  dates  which  counsel  for  plaintiff 
mentioned  there  anywhere;  had  a  monthly  balance  sheet,  did  not, 
keep  them  at  that  time;  didn't  know  whether  there  was  a  monthly 
balance  prior  to  his  advent  into  office;  would  not  say  there  was 
not;  did  not  know;  the  entries  he  had  referred  to  would  be  carried 
into  the  balance  sheets  of  the  several  months  in  the  ordinary  course 
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of  bookkeeping;  did  not  have  the  annual  report  of  defendant  of 
April  30,  1906 ;  could  not  find  a  copy  in  his  office. 

(McMasters:  I  made  a  thorough  search  and  could  not 
find  it.) 

(Witness  continuing:) 

Had  no  record  which  would  show  the  summary  from  which  an 
annual  report  would  be  made  in  1906,  for  the  fiscal  year;  had  the 
annual  report  of  year  1907;  thought  he  had  it  there  among  the 
papers ;  didn  't  seem  to  have  them  there ; 

(Witness  is  shown  a  paper  by  counsel  for  plaintiff,) 

That  is  a  copy  of  it;  that  is  the  same  thing; 

Here   is  the   one. 

(Witness  producing  copy  of  annual  report  of  defendant 
for  year  ending  April  30,  1907,  marked  Exhibit   M.) 

Identified  it  as  report  of  defendant  for  April  30,  1907;  that 
is  what  it  says  on  the  front  of  it;  found  among  the  Secretary's 
files. 

(Counsel  for  defendant  presumed  it  is  the  annual  report, 

had  no  reason   to   question  it.) 

(Witness  continuing:) 

Might  identify  the  items  under  column  Northwestern  Com- 
mercial Company  stock  holdings  in  other  companies  $993,012.50 
if  he  had  time  to  check  it  up;  could  not  teJl;  it  does  not  show  an 
exact  balance ;  did  not  have  balance  sheet  of  defendant  of  July 
31,  1906,  or  August  31,  1906,  or  September  30,  1906;  did  not  know 
whether  there  were  any  such  balance  sheets  in  existence;  so  far 
as  he  knew  they  were  not  in  his  office ;  had  made  a  personal  search ; 

(Document  marked  for  identification  M.  offered  in  evi- 
dence by  plaintiff:  received  in  evidence  and  marked  E!x- 
hibit  M.) 

Cross  examination. 

So  far  as  he  had  been  able  lo  find,  those  balance  sheets  similar 
to  ones  which  he  had  produced,  were  not  kept  prior  to  1907,  could 
not  find  them ;  was  not  connected  with  Company  until  1909  in 
spring;  item  of  $50,000  as  Exhibit  Kl,  is  the  entry  on  the  ledger 
account  of  plaintiff  on  books  of  defendant;  there  was  no  reference 
in  the  journal  entry  which  shows  what  makes  up  that  $50,010; 
it  does  not  show — reference  to  journal  394— what  makes  it  up;  the 
memorandum  attached  to  voucher  No.  5366  of  July  15,   1906,  of 
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$25,000,  was  attached  to  it  when  he  first  found  the  voucher  on  the 
files  of  the  company :  in  the  same  condition  as  it  was  then. 

(Voucher  No.  5366  with  attached  memorandum  offered  in' 
evidence  by  defendant,  received  in  evidence  as  part  of  cross 
examination,  and  marked  Defendant's  Exhibit  No.  1;  and  read 
in  evidence  to  jury:) 

(Witness  continuing:) 

The  books  of  record  show  M.  M.  Perl  was  the  Auditor  of  de-| 
fendant  in  1906;  knew  his  signature;  had  seen  it;  that  is  Perrsi 
signature  to  the  memorandum  at  the  bottom;  had  never  seen  Mr.l 
Rosene  write  his  signature  but  have  seen  checks  and  other  docu- 
ments; knew  his  signature;  the  signature  to  the  memiorandum 
above  "J.  R. "  is  in  his  handwriting;  the  books  would  show  at  what 
time  this  entry  was  actually  made ;  there  is  nothing  there  from 
which  he  could  determine  when  the  entry  was  actually  made  or 
when  those  instructions  came  into  his  hands;  could  not  say;  there 
is  no  other  entries  on  the  books  throwing  any  further  enlighten- 
ment on  the  journal  entry,  investment  Northwestern  Development 
Company  capital  stock  purchased  September  15,  1906,  $25,000; 

It  refers  to  page  15 ;  the  other  credit  of  $25,000  referred  to  is 
entered  under  date  of  September  6,  1906;  so  that  those  two  items, 
together  with  the  $25,000  which  is  represented  by  these  vouchers 
No.  5366,  apparently  make  up  the  $75,000  which  was  received,  for 
which  the  Development  Company  received  credit  on  the  books  of 
defendant ; 

Redirect  examination. 

This  (Exhibit  Kl)  was  ft  mutual  open  current  ledger  account; 
In  following  October,  1906,  there  was  a  balance  struck  on  that 
ledger  account,  in  favor  of  plaintiff,  in  sum'  of  $32,232.78;  balance 
was  settled  by  check  payable  to  plaintiff  delivered  by  defendant  to 
plaintiff;  all  these  are  credits;  that  included  all  the  credits  on  the 
plaintiff's  account  and  this  check  closed  the  account, 

Recross  examination: 

On  August  31,  the  account  shows  a  balance  of  $57,692.23  in 
favor  of  defendant;  that  is.  after  crediting  the  $25,000  under  date 
of  July  15,  on  August  31  the  plaintiff  still  owed  defendant  fifty 
thousand  and  some  odd  dollars ;  subsequent  to  that,  those  other 
two  entries  of  $50,000  were  made; 

"Witness  excused, 

JOHN  ROSENE,  recalled  as  a  Avitness  for  plaintiff,  testified : 

(Witness  shown  paper  marked  for  identification,  Ex- 
hibit L.) 
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That  was  his  handwriting  and  his  signature  attached  and  sign- 
ed thereto;  that  paper  was  addressed  to  Northwestern  Commercial 
Company,  date,  October  30,  1906;  that,  apparently,  he  was  in  New 
York  then;  that  was  the  letter  head  of  defendant;  could  not  say 
that  was  addressed  to  defendant  concerning  its  business  until  he 
read  it; 

That  this  letter  was  addressed  to  the  N.  W.  C.  Co.  but  it  really 
should  be  addressed  to  plaintiff; 

Witness  understood  that  it  came  to  defendant  but  the  offi- 
cers of  the  two  companies  were  together  and  the  bookkeepers 
were  the  same  but  it  was  not  the  Commercial  Company's  business; 

it  was  the  Developaieut  C()ni[)any's  l)usi]"!es8  it  referred  to. 

That  he  was  President  of  defendant  at  that  time ;  that  Mr. 
Trenholme  was  secretary;  that  Mr,  George  Henderson  was  not 
fiscal  agent;  that  Mr.  Henderson  had  had  that  printed  without 
witness'  authority,  but  it  did  not  amount  to  that;  he  was  not  the 
President,  he  was  the  Secretary  of  the  plaintiff;  and  not  the  fiscal 
agent  of  the  defendant;  he  was  the  secretary  of  plaintiff  company 
but  he  was  not  the  agent  of  the  defendant. 

(Witness     shown     letter     marked    for    identification    Ex- 
hibit N:) 

That    was   his    (witness')    signature    attached    to    that    letter; 
'  would  think  that  letter  was  sent  to  Henderson,  secretary  of  plaint- 
iff, on  or  about  the  date  it  is  dated,  it  looked  that  way. 

Letter  offered  by  plaintiff  and  received  in  evidence  and  mark- 
ed Exhibit  N. 

Cross  Examination. 

That  letter  was  not  written  by  witness  with  the  knowledge  of 

i;  i  the  defendant's  board   of  trustees;   they   did  not  know   anything 

■,'    about  that;  the  statement  in  the  letter  that  $50,000  of  the  $60,000 

I  par  value  preferred  stock  is  to  be   credited  on  the  $245,000  due 

i  witness  from  the  company  (plaintiff)  on  the  mining  property  pur- 

I  chased  by  the  plaintiff  referred  to  the  $245,000  cash  that  was  actu- 

\     ally  paid  to  the  owners  of  the  mining  claims  for  the  claims  and  al- 

■  leged  water  rights,  etc ;  that  was  the  same  purchase  which  is  re- 

[  ferred  to  in  the  minutes  of  the  plaintiff  which  had  been  introduced 

in  evidence  here,  which  was  evidenced  by  some  agreement  between 

witness  and   the   plaintiff. 

I'  Witness    excused. 

Thereupon  at  request  of  plaintiff  the  Clerk  of  the  Court  pro- 
duced a  stipulation  between  the  parties  to  this  suit  relative  to  the 
li  amendment  of  a  fonner  cnnplaint  of  plaintiff'  and  to  the  amend- 
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ment  of  defendant's  answer  to  such  former  complaint,  dated  May 
11,  1914,  which  plaintiff  thereupon  offered  in  evidence  as  tending 
to  show  a  delivery  of  this  stock  by  plaintiff  to  defendant,  during 
the  year  1906,  as  an  extra-judicial  statement  made  at  the  time, 
that  this  stock  was  delivered  by  plaintiff  to  defendant  between 
April  4,  1906,  and  November  9,  1906,  to  which  defendant  objected 
and  which  objection  was  sustained  by  the  court  to  which  ruling  of 
the  court  plaintiff  exeeptins'  and  its  exception  was  allowed. 

Thereupon  plaintiff'  off'ered  in  evidence  paper  marked  Exhibit 
D  3,  attached  to  the  Manter  deposition  heretofore  read  in  evi- 
dence, being  certificate  of  the  Secretary  of  State  of  the  state  of 
Maine  that  the  certificate  of  authoritization,  was  filed,  certificate 
of  change  of  corporate  name,  and  certificate  as  to  increase  of  num- 
ber of  directors,  of  plaintiff,  which  was  received  in  evidence  and 
marked  Exhibit  D3. 

WILLIAM  T.  FORD  recalled  as  witness  for  plaintiff,  testified : 
That  he  has  not  made  examination  which  counsel  for  plaintiff 
had  asked  him  to  make;  that  he  would  made  it. 

No    cross   examination. 
Witness  excused. 

J.  D.  TRENHOLME,  called  as  a  witness  for  plaintiff  and  sworn, 
testified : 

That  his  name  was  J.  D.  Trenholme,  was  formerly  secretary  of 
defendant,  he  thought  up  to  the  spring  of  1907,  from  its  inception. 

(Witness  showed    paper    marked    for    identification    Ex- 
hibit Nl:) 

That  it  looked  like  one  of  the  statements  of  defendant  for  the 
fiscal  year,  March  10,  1905,  to  April  30,  1906;  that  he  would  say 
there  was  an  annual  statement  made  at  that  time ;  that  he  pre- 
sumed he  signed  it  as  secretary,  that  he  usually  did  those  things; 
that  the  statement  was  made  up  h}^  their  auditor;  that  it  was 
never  his  custom  to  go  into  the  accounting  department  and  verify 
any  of  these  statements — the  signing  of  them  by  him  was  just 
simply,— prefunctory  duty; 

That  the  auditor  prepared  these  annual  statements,  prepared 
all  their  statements ;  that  sometimes  they  were  for  distribution 
among  the  stockholders,  sometimes  not;  didn't  think  that  these 
annual  statements  were  mailed  out  to  every  stockholder  they  had- 
it  was  the  usual  custom  in  those  early  days; 

(Witness  asked;  were  they  handed  out  to  the  stockhold- 
ers holding  a  majority  of  the  stock.) 
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That  it  was  a  long  time  back; 

That  it  (Exhibit  N-1)  was  addressed  to  the  stockholders; 
whitjh  would  indicate  on  its  face  that  it  was  addressed  to  all  of 
the  stockholders. 

(Witness   asked :     Did   he   recognize   that   as   one   of  the 
statements  which  was  issued  at  that  time.) 
That  he  would  say  that  it  was,  yes; 

(Witness'  attention  called  to  the  item  on  Exhibit  N-1,  of 
capital  assets  as  per  company's  books,  April  30,  1906  $2,917,- 
532.96,  and  witness  asked  if  he  knew  what  that  item  consisted 
of,   generally  speaking.) 

That  they  had  a  number  of  subsidary  companies ;  and  it  would 
be  the  stock,  1lic  iiivcstinenf  in  tlie  stock  in  tliese  otlier  companies 
and  investments  in  various  enterprises  that  they  were  interested  in 
at  that  time ;  if  it  were  accurate  he  thought  it  would  include  all 
the  investments  of  his  company;  and  if  they  had  on  their  books 
an  investment  of  $50,000  in  April  1906,  in  the  plaintiff's  stock,  it 
would  be  included  in  that  item;  did  not  know  without  referring 
to  the  books  whether  they  did  have  it  or  not. 

(Plaintiff  offered  in  evidence  Exhibit  N-1;) 

Examination  by  defendant. 

That  he  could  not  identify  this  Exhibit  N-1  by  any  signature 
on  it;  that  he  had  not  any  personal  recollection  about  it  at  all,  any 
more  than  it  was  customary  always  to  get  out  an  annual  report 
at  every  annual  stockholders'  meeting;  did  not  know  positively 
whether  tbis  av<is  Oie  one  thnt  was  irot!  mi  r.ut  at  that  time,  but  v.^ould 
say  that  it  was ;  said  so  because  it  purports  to  be  a  report  of  that 
kind,  that  was  all ;  he  would  not  expect  to  get  up  one  unless  it 
would  be  a  real  one ;  they  were  always  gotten  up  by  the  auditor, 
by  their  bookkeeping  department,  that  as  secretary  of  the  board 
of  trustees  he  verified  the  statements  to  see  what  items  made  up 
the  items  that  were  shown  on  the  aggregate,  their  statements  that 
was  prepared  would  show  that— that  was  simply  a  consolidation 
of  a  great  mass  of  figures ;  that  was  boiled  down  to  three  or  four 
or  five  or  six  items,  while  in  their  general  statements  which  would 
be  prepared  for  verification,  all  those  items  would  be  segregated. 

Paper  received  in  evidence  and  marked  Exhibit  N-1. 

Thereupon  plaintiff  offered  as  a  part  of  the   examination  of 
Mr.   Kellogg,   with   the    consent   of   counsel   for    defendant,    state- 
ment of  plaintiff  in  re.  stock  subscription  preferred,  showing  the 
original   subscription    and    the    amount    of   outstanding   preferred 
'  stock  as  per  ledger. 
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Paper  received  in  evidence  and  marked  Exhibit  N-2. 

Witness  excused. 

WILLIAM  T.  FORD,  recalled  as  a  witness  for  plaintiff,  tostified : 
That  the  result  of  his  investigation  was  that  the  item  of  $993,- 

012.50  shown  here  as  stocks  in  other  companies  includes  $125,000 

counsel  for  plaintiff  asked  about. 

That  he  could  not  tell  whether  or  not  in  item  of  capital  assets 
$2,907,532.96  in  the  annual  report  of  1906,  Exhibit  N-1,  includes 
the  item  of  $50,000  which  he  had  testified  was  found  in  his  ledger 
as  an  investment  of  his  company  in  plaintiff's  stock  in  April  1906; 
he  couldn't  prove  that;  this  was  the  whole  consideration,  you 
would  have  to  have  another  balance  sheet  to  prove  that,  it  was 
made  up  in  a  different  form  from  that;  his  books  were  here  (in 
court)  did  not  know  whether  he  could  ascertain  whether  or  not  his 
books  showed  such  capital  assets  without  a  lot  of  additional  record 
here.  He  supposed  of  course,  that  it  was;  that  he  could  not  prove 
that  without  getting  all  the  books  and  a  complete  balance  from 
that  date  and  he  doubted  if  he  could  do  it ;  the  books  were  not  all 
there ;  the  ledger  was  a  loose  leaf  ledger  and  hundreds  of  accounts 
had  been  transferred  from  time  to  time  out  of  it  and  he  didn't 
know  whether  he  could  possibly  get  them  together  to  prove  that. 

Witness  excused. 

MORITZ  THOMSEN,  a  witness,  called  and  sworn  on  behalf  of 
plaintiff,  testified : 

That  his  business  was  that  of  flour  manufacturer ;  the  Cen- 
tennial Mill  Company,  of  which  he  was  President,  for  26  years, 
since  its  inception;  that  its  output  ran  from,  11  to  14  million  bar- 
rels a  year;  that  he  was  a  resident  of  Seattle  for  17  years;  was 
associated  with  defendant  in  1906  as  a  director;  didn't  remember 
when  he  first  became  a  director;  it  was  prior  to  April  1906;  was  ft 
stockholder  at  that  time;  was  present  at  a  meeting  of  defendant's 
board  in  early  part  of  April  1906,  at  which,  Rosene,  President  of 
defendant,  reported  having  made  subscription  on  behalf  of  defend- 
ant to  preferred  stock  of  plaintiff  in  sum  of  $250,000 ;  at  that  meet- 
ing as  far  as  he  rememliered.  every  member  outside  of  Rosene  took 
the  stand  that  Rosene  liad  no  lejjcal  riuht  1o  sii1)scribe  and,  there- 
fore, they  would  not  recognize  it,  and  he  (Rosene)  asked  us  as  a 
matter  of  courtesy  to  him  to  not  put  anything  in  the  minutes; 
that  he  (Rosene)  would  dispose  of  the  stock  in  a  few  days  and 
then  call  us  together  again ;  that  a  payment  of  $50,000  on  that  sub- 
scription was  reported  at  that  time; 

That  he  would  not  say  that  there  was  any  action  of  the  board 
with  respect  to  that  payment,  except  they  claimed  he  had  no  right 
to  pay  it. 
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That  his  idea  was  that  Rosene  claimed  that  he  could  dispose 
of  the  stock  and  he  (witness)  presumed  that  he  (Rosene)  knew 
what  he  was  doing  and  that  he  knew  what  he  could  do  and  that 
he  would  dispose  of  it  in  a  few  days. 

(As  to  what  was  done  with  relation  to  the  $50,000)  He  was 
not  sure  but  what  personally  he  made  the  remark  that  if  that  prop- 
osition was  such  a  good  one  as  Rosene  stated,  that  it  might  be  well 
for  the  Company,  perhaps,  to  keep  the  $50,000;  didn't  know  if 
anybody  concurred  in  his  attitude;  couldn't  remember  whether 
Captain  Jarvis  concurred  with  him ;  no  action  taken  upon  his  sug- 
gestion that  the  Company  keep  the  $50,000;  no  motion  made  by 
trustee  present  and  put  by  chairman  and  disposed  of  by  a  vote  of 
the  trustees;  affirming  or  disaf'finuing  the  eonlraet;  no  resolution 
offered ;  Rosene  asked  us  not  to  put  anything  on  the  minutes ;  there 
was  no  motion  or  resolution  offered;  could  not  anything  go  on 
the  minutes  until  some  action  had  been  taken  by  the  trustees;  as 
to  whether  the  board  adjourned  without  taking  action;  didn't 
know  how  to  construe  that ;  some  persons  might  say  they  took 
action — if  everybody  expressed  themselves,  whether  that  would 
be  action  or  not;  didn't  know;  know  that  everybody  expressed 
themselves  very  strongly  that  the  Company  would  not  take  this 
stock ;  nothing  was  put  on  the  minutes ;  there  was  no  minutes ; 
there  was  nothing  done  by  the  trustees  further  than  expressing 
themselves  in  the  way  he  said; 

Answering  for  himself  he  would  say  that  the  members  of  the 
board  adjourned  with  the  expectation  of  having  the  matter  again 
come  before  the  board  at  a  subsequent  meeting;  and  that  the  next 
meeting  of  defendant's  board  of  trustees  at  which  the  matter  of 
this  subscription  was  discussed  was  some  time  in  the  fall  of  1906, 
could  not  say  the  date ;  at  which  latter  meeting  he  introduced  a  res- 
olution as  follows: 

"Resolved  that  the  President  be  authorized  to  subscribe  for 
stock  of  the  Northwestern  Development  Company  for  this  Com- 
pany in  the  sum  of  $125,000." 

Cross  Examination: 

That  at  the  April,  1906,  meeting  (of  defendants'  board)  he 
thought  there  were  present;  Mr.  Trenholine,  Mr.  Treat,  Mr.  Trim- 
ble, Mr.  Rosene  and  himself;  was  not  sure  but  Mr.  L.  Grunow  was 
there;  could  not  say  for  sure  whether  Mr.  Jarvis  was  present; 
supposed  the  record  would  show;  didn't  recollect,  would  not  say 
whether  Mr.  Hartman  was  present  at  that  meeting;  Hartman  was 
defendant's  attorney  at  that  time;  at  that  meeting,  all  of  the 
trustees  with  exception  of  Mr.  Rosene,  expressed  themselves  that 
they  would  not  take  this  stock  for  defendant  in  plaintiff  company; 
that  was  the  decision  of  all  of  them,  if  you  go  by  what  men  say; 
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there  was  no  difference  between  them  on  that ;  and  he  expressed 
that;  that  Mr.  Rosene  expressed  that  they  would  not  make  any 
minute  of  it,  would  not  put  any  thing  on  the  minutes  about  it; 
that  he  had  quite  a  discussion  at  that  meeting;  that  he  expressed 
himself  so  far  as  he  was  concerned  to  the  effect  that  Mr.  Rosene 
had  no  authority  to  make  that  subscription  and  that  the  company 
would  not  sanction  it ;  that  he  expressed  himself  that  Mr.  Rosene 
had  no  authority  to  make  that  subscription  and  he,  as  a  trustee, 
opposed  its  standing;  that  as  far  as  he  remembered,  didn't  know 
the  exact  wording,  they  all  expressed  themselves  in  the  same  man- 
ner; supposed  that  the  opinion  expressed  by  the  different  trustees 
or  resolution  that  might  be  offered,  was  what  Rosene  did  not  want 
them  to  put  on  the  record; 

That  Rosene  reported  that  he  had  alreadj^  paid  the  $50,000. 

(Witness  asked:  And  after  the  trustees  present  had  ex- 
pressed themselves  that  they  would  not  sanction  this  subscrip- 
tion, didn't  Rosene  want  the  board  then  to  take  at  least  to  the 
$50,000  which  had  already  been  paid,  and  was  not  that  the 
matter  that  was  left  open  without  any  action,  and  about  which 
witness  expected  there  would  be  some  action  taken  in  the 
future.) 

That  he  didn't  know  hardly  how  to  answer  that,  because 
what  his  opinion  was  might  not  harmonize  with  the  rest  of  them. 

That  he  remembered  of  expressing  himself  by  saying  that,  ac- 
cording to  Rosene 's  story,  it  was  a  good  thing  for  them  to  have 
and  that  they  might  stretch  a  point  and  keep  this  $50,000  of  stock; 
that  as  far  as  he  remembered,  no  other  trustee  expressed  any 
agreement  with  that  statement ; 

That  at  the  meeting  in  September  5,  1906,  at  which  the  reso- 
lution was  passed,  authorizing  the  president  of  defendant  to  sub- 
scribe for  $125,000  to  plaintiff,  there  was  discussion  between  the 
members  of  the  board,  the  substnce  of  which  was  that  they  still 
felt  that  they  had  no  business  to  ta]ve  the  stock,  and  another  argu- 
ment came  up  that  inasmuch  as  they  had  paid  in  $125,000  that  it 
might  be  better  to  take  it  than  to  try  to  get  our  money  back; 
thought  that  it  was  reported  at  that  meeting  that  the  $125,000  had 
already  been  paid,  did  not  remember  by  whom ;  had  knowledge  of 
these  things  probably  a  week  or  two  before  the  meeting,  in  Sep- 
tember; should  say  he  got  his  information  from  Mr.  Trenholme;  at 
time  resolution  was  passed  in  September  1906  knew  it  off-hand, 
by  hearsay,  that  the  plaintiff  had  I'een  organized  for  the  purpose 
of  buying  mining  claims  from  Mr.  Rosene;  did  not  get  the  hear- 
say information  in  reference  to  the  mining  claims  prior  to  Septem- 
ber 1906; 
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That  in  September  1906  at  time  resolution  was  offered  by 
him,  did  not  know  as  to  whom  they  had  bought  them  from  or  who 
owned  them. 

"Witness  excused. 

A.  H.  KELLOGG,  recalled  as  a  witness  for  plaintiff,  testified : 

That  since  adjournment  he  had  made  an  examination  of  the 
books  of  the  plaintiff,  with  respect  to  the  issuance  of  $750,000 
shares  of  common  stock;  that  the  evidence  introduced  in  this  case, 
as  shown  by  the  books  (transfer  books  of  plaintiff)  was  to  the 
effect  that  there  was  499,989  shares  of  that  common  stock  issued 
in  one  certificate  on  April  2,  1906,  to  A.  A.  Housman  &  Company, 
which  was  correct;  that  as  shown  by  his  investigation,  certificate 
number  101,  series  G,  for  160,099  shares  of  common  stock  in  the 
name  of  A.  A.  Housman  &  Co.  was  the  balance  of  the  common 
stock  left  after  the  difference  between  that  and  the  499  thousand 
shares  was  issued  by  A.  A.  Housma'n  &  Conpany  to  various  par- 
ties; that  his  list  of  stockholders  submitted  to  the  January  1912 
meeting  of  board  (plaintiff)  showed  399.890  shares  of  preferred 
stock  outstanding;  that  if  one  share  of  common  stock  was  issued 
for  one  share  of  preferred  stock,  or  allowing  one  share  of  preferred 
stock  to  one  share  of  common  stock  issued,  there  would  be  left 
from  the  750,000  of  the  original  common  issue,  after  deducting  the 
250,000  that  went  to  Rosene,  160,099  shares;  which  was  then  in 
the  possession  of  the  plaintiff. 

Cross  examination. 

He  thought  that  there  was  250,000  shares  of  common  stock 
issued  to  Rosene  in  four  different  amounts;  they  were  issued  to 
Rosene ;  some  of  them  may  have  been  transferred  back  and  forth, 
could  not  say ;  did  not  know ;  did  not  know  where  those  certifi- 
cates are ;  could  not  say  that  they  were  in  the  hands  of  A.  A.  Hous- 
man &  Co. ;  could  not  say  who  has  been  issuing  proxies  to  vote 
them  at  the  various  meetings— would  have  to  look  at  the  books, 
could  not  recall,  there  had  been  several  meetings;  would  look  that 
up. 

Witness  excused. 

T,  A.  DA  VIES,  recalled  as  witness  for  plaintiff,  testified : 

That  he  was  president  of  plaintiff  since  January  1910;  that  he 
had  on  hand  in  the  plaintiff,  the  common  shares  of  stock  in  the 
name  of  A.  A.  Housman,  as  testified  by  Mr.  Kellogg,  in  the  sum  of 
160,099  shares; 

That  there  had  been,  during  his  incumbency  of  the  office  of 
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president,  no  repudiation  or  notice  of  repudiation  on  the  part  of 
defendant  of  this  subscription. 

Cross  Examination. 

None,  during  his  incumbency. 

That  he  had  received  the  original  of  which  paper  marked  De- 
fendants' Exhibit  No.  2,  was  the  carbon  copy. 

(Paper  received  in  evidence  marked  Defendants'  Exhibit 
No.  2,  and  read  to  court  and  jury). 

When  he  said  his  company  had  never  got  any  notice  of  repu- 
diation since  he  became  president,  he  had  not  overlooked  that  let- 
ter (Defendants'  Ex.  No.  2).  Did  not  regard  that  as  notice  of 
repudiation:  he  came  in  in  liHO  as  President;  vciy  soon  thereafter 
his  company  brought  an  action  similar  to  this  to  recover  on  this 
same  alleged  subscription ;  think  the  defendant  in  that  case  in  1910 
denied  any  liability,  but  am  not  sure ;  they  must  have  denied  it, 
we  started  in  on  the  trial;  his  company  took  a  nonsuit  after  going 
partly  through  the  testimony,  and  then  he  started  these  proceed- 
ings to  bring  a  new  suit;  said  he  did  not  regard  that  letter  (De- 
fendants' Exhibit  No.  2)  as  notice  of  repudiation;  that  there  had 
never  been  any  notification  of  a  repudiation  of  the  Rosene  subscrip- 
tion since  he  became  president  in  January  1910;  that  the  defend- 
ant never  paid  that  assessment  or  those  two  assessments; 

That  as  far  as  he  knew  there  was  but  one  Rosene  subscription 
on  behalf  of  defendant  in  plaintiff  company. 

Defendant  admits  it  hasn't  paid  anything  on  the  assessments. 

Witness  excused. 

E.  J.  MATHEWS,  recalled  on  behalf  of  plaintiff,  testified : 

Was  president  of  plaintiff  from  about  July  1908,  until  some 
time  in  January  1910;  during  his  incumbency  in  that  office  never 
received  any  notice  of  repudiation  of  this  subscription  in  suit 
from  defendant. 

Cross  examination. 

Never  considered  that  defendant  had  repudiated  it  before  he 
had  any  connection  with  plaintiff;  knew  that  defendant  claimed 
they  had  repudiated  it. 

Witness  excused. 

A.  H.  KEiIiLOGG,  recaJled  on  behalf  of  plaintiff,  testified : 

He  was  custodian  of  plaintiff's  record  since  he  was  secretary; 
elected  Secretary  in  January  1910;  during  his  incumbency  in  of- 
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fice  of  Secretary  did  not  know  of  more  than  one  subscription  to 
the  plaintiff's  capital  stock  by  defendant,  the  one  in  suit. 

(Witness  shown  Exhibit  E-2  attached  to  New  York  de- 
position of  Edwin  A.  Pierce.) 

That  is  the  subscription  he  had  reference  to;  as  being  the  only 
one  by  defendant. 

Cross  Examination. 

Was  elected  Secretary  in  January  1910.  Records  and  every- 
thing (of  plaintiff)  were  sent  out  here  prior  to  that. 

Witness  excused. 

CHARLES  A.  McMASTER,  recalled  as  a  witness  for  plaintiff, 
testified : 

That  he  was  requested  to  bring  with  him  the  record  on  the 
minute  books  of  defendant  showing  the  details  of  assets  of  de- 
fendant appearing  on  the  balance  sheet  of  April  1,  1907,  which 
have  been  appraised  and  the  values  adjusted  under  the  authority 
of  the  trustees  and  that  he  had  that  record;  that  it  appeared  in 
the  minutes  of  the  annual  meeting  of  the  stockholders  held  on  27th 
April  1908;  details  of  assets  of  defendant  appearing  on  balance 
sheet  April  1,  1907,  which  had  been  re-appraised  and  values  ad- 
justed under  authority  of  the  trustees;  that  he  found  the  invest- 
ment of  the  pliiintiff  there;  defendant's  interest  in  the  plaintiff; 
value,  as  of  April  1,  1907,  $125,000;  value,  as  of  December  31, 
1907,  $62,500;  the  difference  between  those  two  appraised  values, 
entered  there  as  $62,500  charged  to  surplus,  half  of  it  charged  to 
surplus,  but  the  trustees  appraised  it  on  April  1,  1907,  at  full  value; 

(Witness  reading  record:) 

"Detailed  assets  Northwestern  Commercial  Company,  appear- 
ing on  balance  sheet  April  1,  1907,  which  had  been  reappraised  and 
values  adjusted  under  authority  of  the  trustees;"  re-appraised, 
valued  December  31,  1907. 

That  minutes  of  regular  meeting  of  Executive  Committee  (of 
defendant)  18th  of  September  1907,  had  no  reference  to  John  Ro- 
sene,  to  action  taken  by  the  Executive  committee  upon  (defend- 
ant's) president,  nothing  in  those  minutes  touch  upon  that  matter, 
on  that  date. 

Cross  Examination. 

That  the  annual  statements  which  he  had  referred  to,  were 
made  up  by  compilation  of  assets  and  liabilities,  and  balance 
made;  could  not  say  off-hand  without  examining  the  books  that 
those  statements  in  books  of  defendant  anywhere  showed  any  lia- 
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bilities  on  an  unpaid  subscription  to  plaintiff;  that  as  to  how  long 
it  would  take  him  to  ascertain  and  answer  whether  in  those  state- 
ments which  have  been  testified  about,  was  contained  or  purported  ( 
to  contain  a  full  statement  of  all  the  assets  and  all  the  liabilities, 
there  is  shown  any  liabilities  or  unpaid  stock  subscription  to  plain-  ; 
tiff  owing  by  defendant,  that  he  could  look  through  the  record»  ! 
and   answer  that  question  possibly  by  the  time  you   (court)    re- 
convened. 

(Witness  excused.) 

i 

Plaintiff  thereupon  offered  in  evidence  the  records  and  ' 
minutes  of  the  special  meeting  of  the  board  of  directors  of  plaint- 
iff held  on  April  19,  1907,  at  which  a  majority  of  the  board  were 
present,  and  at  which  the  following  proceedings  were  had,  among 
others,  the  matter  of  the  appointment  of  an  executive  committee 
as  provided  by  the  by-laws,  as  follows: 

"Resolved,  that  the  board  of  directors  designate  three  of  their 
number  to  constitute  an  Executive  Committee  who  shall  have  and 
may  exercise  all  the  powers  and  authority  of  the  board  of  direct- 
ors in  the  management  of  the  business  and  affairs  of  the  corpora- ; 
tion,  including  the  power  to  authorize  the  seal  of  the  corporation! 
to  be  affixed  to  all  papers  which  may  require  it ;  which  said  com- 
mittee  shall   regularly   report   at   each   meeting   of   the   board   of 
directors;  all  matters  and  things  theretofore  done  or  performed  byi 
it  respecting  the  business  and  affairs  of  the  corporation. 

The  following  directors  were  unanimously  designated  as  mem- 
bers of  the  said  Executive  Committee :  H.  C.  Davis,  A.  A.  Hous- 
man  and  Caleb  Whitehead.  | 

On  motion  of  Mr.  Davis,  seconded  by  Mr.  Housman,  it  was^ 
unanimously, 

Resolved,  to  abolish  the  office  of  managing  director  of  the 
company  and  that  said  Mr.  John  Rosene  be  relieved  of  his  powers 
and  duties  as  such  managing  director  to  take  effect  May  1,  1907, 
and  that  Mr.  Rosene  be  notified  to  that  effect  and  be  requested 
to  make  a  full  and  complete  report  of  all  matters  and  things  done 
and  performed  by  him  up  to  the  date  of  termination  of  his  office."    ; 

The  plaintiff  thereupon  tendered  to  defendant  in  open  court 
certificate  of  preferred  stock  and  certificate  of  common  stock  of 
plaintiff's  capital  stock,  share  for  share,  for  the  unpaid  part  of  de- 
fendant's subscription  and  the  same  were  lodged  and  filed  with 
the  Clerk  of  the  Court. 

Thereupon  it  was  agreed  by  counsel  for  the  respective  parties 
that  all  the  by-laws  of  plaintiff  and  the  original  and  supplemental 
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agreements  between  plaintiff  and  John  Rosene  and  all  proceedings 
had  since  the  oroanization  of  plnijitiff  and  a]]  iiiinutes  to  which  re- 
ference was  made  are  in  evidence. 

Thereupon  it  was  agreed  by  counsel  for  the  respective  parties, 
that  all  tlie  exhibits  attached  to  <"he  depositions  read  in  evidence, 
and  offered  in  evidence,  subject  to  objections  as  made  by  defend- 
ant. 


Thereupon   the  deposition   of  witnessess  for  plaintiff  as  read 
in  evidence,   were   offered  by   plaintiff,   and   received   in   evidence 
il  I  subject  to  the  objection  interposed  by  defendant  at  the  time  the 
,(  [  depositions   were   made. 

'  I         Thereupon,  plaintiff  offered   in   evidence   the   written   stipula- 
"!  kion  of  the  parties  consenting  to   the   opening  and  publishing  of 
*  j; depositions  and  waiving  transposition    of   technical    title    of    com- 
i  missioners  before  whom  the  same  taken. 

Whereupon  plaintiff'  rested. 

Thereupon   the    defendant    challenged    the    sufficiency    of   the 

evidence  of  the  plaintiff  and  moved  for  a  non-suit  on  the  ground 

jithat  the  evidence  introduced  on  behalf  of  plaintiff  was  not  suffi- 

.  cient  to  warrant  a  verdict  against  defendant. 

n  I 

d!  Ruling  upon  the  challenge  and  upon  the   motion  for  a  non- 

[f  |i  suit  reserved  by  the  court. 

DEFENDANT'S  CASE.     Thereupon  defendant  called 

JOHN  J.  HARTMAN,  a  witness  for  defendant,  without  preju- 
dice to  its  challenge  and  motion  for  a  non-suit,  plaintiff  consenting, 
who  being  sworn  testified  as  follows: 

That  he  resides  and  had  resided  in  Seattle  a  little  over  twenty 
year;  his  business,  Attorney,  practicing  in  Seattle  all  the  time  had 
•  lived  in  the  slate,  twenty-five  years;  that  he  was  attorney  for  de- 
I  fendant  in  1906,  and  one  of  the  attorneys  in  1907 ;  was  not  at  all  his 
';  custom,  as  attorney  for  the  defendant,  to  attend  the  meetings  of  the 
board  of  trustees,  unless  requested  to  be  present;  attended  oecasion- 
[  ally  when  requested ;  attended  the  meeting  of  the  board  of  trustees 
'i  some  time  in  April,  1906,  when  the  question  of  the  subscription  made 
i  by  Mr.  Rosene  on  behalf  of  defendant  to  the  capital  stock  of  plain- 
1  tiff  was  under  discussion ;  that  he  thought  he  was  requested  to  be 
'present  by  Mr.  Treat,  one  of  the  trustees,  as  he  then  recalled. 

That  there  were  present  at  the  mieeting:  Mr.  Rosene,  Mr.  Tren- 

holme,  Mr.  Thomsen,  Mr.  Treat  and  Mr.  Greenough,  Mr.  Trimble, 

Captain  Jarvis  and  in  fact  all  of  the  trustees,  he  thought,  except  Mr. 

Hogan  and  Mr.  George  Williams;  didn't  know  that  he  mentioned 

I  them  all  but  he  thought  they  were  all  there  except  those  two. 
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I 


Mr.  Jarvis  and  Mr.  Trimble  and  Mr.  Greenough  are  dead;  the 
survivors  were  Mr.  Rosene,  Mr.  Thomsen,  Mr.  Treat  and  Mr.  Tren- 
holme,  and  Mr.  Hogan  w^hom  he  didn't  think  he  had  seen,  but  he 
(Hogan)  never  met  with  the  board  that  witness  knew  of;  he  was  an 
eastern  man,  a  New  York  man;  didn't  think  he  ever  met  with  the 
board ; 

That  the  principal  matter  for  consideration,  at  that  meeting, 
wus  acts  of  Mr.  Rosene,  president  of  defendant,  in  subscribing  for 
shares  of  stock  of  the  par  value  of  $250,000,  he  thought,  in  plaintiff, 
Northwestern  Development  Company,  now  known  as  Maine  North- 
western Development  Coimpany  and  to  take  action  as  to  whether 
that  would  be  ratified  or  not  by  the  board;  there  was  some 
other  matters,  but  that  was  the  principal  thing  that  was  under  con- 
sideration for  which  that  meeting  was  called,  Mr.  Rosene  just  hav- 
ing returned  by  way  of  San  Francisco  from  New  York  and  the  east. 

That  he  was  asked  to  be  present  to  prepare  a  resolution  or  mo- 
tion which  probably  would  be  passed  as  indicated;  the  discussion, 
he  thought,  started  by  Mr.  Treat  who  was  at  least  one  of  the  ag- 
gressive members  of  the  board  on  that  matter;  the  question  was  dis- 
cussed back  and  forth ;  Mr.  Rosene  insisted  that  it  was  a  good  in- 
vestment and  that  the  company  ought  to  take  the  shares  of  stock, 
while  all  the  members — not  all  possibly  to  start  with  but  finally— 
were  opposed  to  taking  the  shares  of  slock  or  having  the  subscrip- 
tion, and  after  a  considerable  discussion,  a  resolution  was  passed,  on 
motion,  declining  to  take  the  subscription  or  stand  for  the  subscrip- 
tion as  made  by  Mr.  Rosene  aaid  repudiating  the  acts  that  he  had  at-; 
tempted  in  the  subscription  which  he  had  made ;  a  memorandum  of 
the  affairs  was  taken  by  witness  and,  he  supposed  too,  by  Mr.  Tren- 
holmie ;  he  had  expected  to  prepare  the  record  in  proper  form  with 
due  reference  to  the  facts  as  they  existed;  and  then  Mr.  Rosene 
pleaded  with  the  board  to  not  make  a  record  of  the  matter  in  the 
record  books  because,  he  said,  that  even  if  the  board  did  not  think 
the  property  valuable  or  the  prospects  valuable  or  the  investment 
valuable,  there  was  plenty  of  people  who  did,  and  he  would  have 
the  Company  entirely  relieved  from  what  he  had  done  and  others 
would  take  the  entire  subscription;  would  return  the  $50,000  to 
the  Treasurer  which  he  had  paid  and  that  the  Company  would  not 
have  any  obligation  out,  and  if  a  record  was  made  and  the  matter 
was  talked  about  it  would  lessen  his  chance  of  correcting  the  situa- 
tion and  relieving  him  from  much  embarrassment  because  he  would 
make  good  by  having  others  take  the  stock  which  had  been  set 
aside  under  that  arrangement.  That  witness  was  interrogated  as 
to  whether  it  was  necessary  in  order  to  make  it  binding,  to  record 
it  on  the  books,  and  he  notified — he  made  a  memorandum— he  made 
notes  at  the  time  of  the  affair  and  as  it  was  determined  not  to  make 
any  record  in  the  book  he  threw  those  away  at  that  meeting  and  he 
didn't  think  Mr.  Trenholme  was  taking  notes  because  it  was  wit- 
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uess'  place  to  do  that  and  he  usually  did  when  they  were  at  such 
meetings— and  it  was  not  kept— so  the  matter  is  purely  oral  so  far 
as  it  finally  developed ;  that  he  was  interrogated  by  members  of  the 
board  as  to  whether  the  fact  that  the  action  which  they  had  taken 
was  not  put  down  on  the  record  would  be  binding  and  would  hold 
good,  and  he  told  them  that  the  record  in  the  book  was  only  a  mat- 
ter of  preserving  what  was  done ;  it  was  what  was  done  that  bound 
and  counted,  and  they  had  acted  and  that  made  it  binding  and  final 
providing  they  would  give  information  to  the  members  of  the  plain- 
tiff and  Mr.  Rosene,  the  chairman,  plaintiff's  board,  was  there; 

Witness  thought,  he,  Rosene,  carried  his  capacity  of  chairm'an 
of  plaintiff's  board  with  him;  that  he  was  acting  in  his  double 
capacity  there ;  witness  knew  so. 

That  Rosene  was  cha;irman  of  the  board  of  plaintiff  at  that 
time  and  he  talked  for  both  parties  as  he  would  have  been  an  honor- 
able man  and  would  do. 

That  Mr.  Rosene  put  the  motion  that  was  made ;  there  was  no 
dissenting  vote  unless  it  would  have  been  Mr.  Rosene ;  he,  Rosene, 
would  oppose  it  but  he  did  not  vote ;  that  there  was  no  dissenting 
vote  as  witness  recalled  it ;  in  fact  the  board  were  unanimous  on 
that,  and  Mr.  Rosene  was  consenting;  he  wanted  to  get  a  way  to 
get  out  and  save  himself  and  not  embarrass  the  defendant. 

Witness  had  no  personal  notice  or  knowledge  of  a-ny  notice  that 
was  given  to  the  officers  of  plaintiff  of  that  action  more  than  his 
suggestion  or  suggestion  to  the  officers  of  defendant  to  notify  them ; 
only  knew  from  hearsay  otherwise  so  that  would  not  be  the  best 
evidence;  he  instructed  them  to  notify  in  some  way  the  officers. 

Witness  thought  he  was  present  at  the  meeting  of  the  board 
(defendant's)  on  September  5,  1906;  that  was  when  they  finally  de- 
cided to  take,  well,  witness  asked  to  see  the  minutes  because  he 
could  not  recall  it  from  memory,  if  that  was,  what  was  done,  he 
could  tell. 

(Witness  shown  mdnute  book  and  his  attention  called  to 
minutes  of  meeting  of  defendant's  board  of  trustees  on  Sep- 
tember 5.) 

That  he  was  present  at  that  time ;  he  thought  he  drew  that 
resolution;  there  was  discussion  in  the  board  at  that  time;  Mr. 
Rosene  had  not  succeeded,  from  witness'  knowledge  of  the  account 
book  of  defendant  had  by  looking  at  them  and  talking  with  the 
bookkeeper — witness  did  not  make  any  entries  but  got  it  from  the 
cashier  in  the  office,  and  he  knew  the  general  accounts  and  the  ac- 
tion taken  by  the  board  and  what  they  found  and  what  they  re- 
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ported  on — witness  was  not  a  member  of  the  board— but  what  was   i 
done — . 

That  the  $50,000  that  was  paid  in  the  first  instance  and  which 
was  to  be  returned  by  Mr.  Rosene  under  the  suggestions  and  talk  in 
the  April  meeting,  had  not  been,  and  more  money  had  been  paid 
to  plaintiff:  witness  thought  it  was  on  account  of  freight  bills  and 
goods  sold  up  at  Nome  and  things  like  that ; 

Witness  knew  from  the  books  and  from  the  statements  of  of-   | 
ficers  how  that  was  paid ; 

That  it  was  stated  at  the  meeting  by  the  directors  who  were  i 

there,  including  Mr.  Trenholme,  who  had   general  supervision  of  | 

all  the  accounts  at  all  times,  that,  in  addition  to  the  $50,000,  $75,000  ! 

or  thereabouts  more,  as  he  recalled,  had  been  added,  had  been  taken  i' 

out  of  defendant '■  treasury  and  paid  to  plaintiff  and  that  they  did  | 

not  see  their  way  clear  to  gel  that  money  back  and  they  had  better  i 

settle  it  by  taking  shares  of  stock  to  the  amount  of  $125,000,  as  that  ] 

would  be  a  plan   which  would  settle  the  whole  thing  and  make  { 

everybody  agreeable  in  botli  companies  to  settle  it  that  way.     That  | 

was  the  general  plan  on  which  they  proceeded  and  then  a  resolu-  i 

tion  was  passed  to  take  those  shares  and  pay  for  them— the  pay-  j 
ment  having  already  been  made  as  stated. 

Witness  was  present  at  the  meeting  of  (defendant's)  board 
April  10,  1907,  that  is  the  one  that  refers  to  this,  and  drew  that 
resolution,  drafted  a  formal  notice  of  the  action  taken  by  the  board. 

(Witness  shown  letter  marked  defendant's  Exhibit  No.  3.) 

That  is  the  letter  which  he  wrote  or  the  action  which  he  took  in 
pursuance  to  the  requirements  in  the  resolution  of  the  meeting  of 
April  10,  1907,  where  he  was  directed  as  attorney  for  the  company 
to  prepare  certain  information  and  data;  it  was  delivered  to  Mr. 
Rosene  on  that  day,  or  possibly  the  day  following,  should  say  on 
that  day;  witness  did  not  see  him  mail  a  letter;  did  see  him  talk 
with  the  president  of  the  plaintiff  about  the  matter. 

Mr.  Henry  C.  Davis  of  New  York  was  president  of  plaintiff  at 
that  tini'e ;  a  partner  of  the  firm  of  A.  A.  Housman  &  Co.  Witness 
thought  he  saw  Mr.  Trenholme,  secretary  of  defendant,  talking  with 
Mr.  Davis,  president  of  plaintiff,  with  respect  to  this  notice,  at  dif- 
ferent times  when  he  was  here  in  the  summer  of  1906,  and  it  was 
witness'  recollection,  also  in  the  spring  and  winter  of  1907,  he 
(Davis)  was  around  here  quite  a  good  deal,  for  quite  a  good  while ; 
Avas  not  sure  but  what  he  (Davis)  went  to  Alaska;  didn't  know 
about  that. 

That  Mr.  Davis,  president  of  plaintiff,  was  in  Seattle  within  a 
very  short  time  after  the  action  of  the  board  of  defendant  in  April, 


vs.  NORTHWESTERN  COMMERCIAL  COMPANY  83 

1906,  would  say  within  a  week  or  so  if  not  when  the  action  was 
taken ;  witness  did  not  have  any  conversation  with  him  to  ascertain 
whether  he  had  knowledge  of  the  action  of  the  board  in  repudiating 
that  assessment. 

Cross  Examination. 

Had  been  acting  for  defendant  as  its  counsel  when  he  attended 
this  meeting  of  its  board  in  April,  1906,  since  its  organization  in 
1899,  seven  years :  attended  this  meeting  in  April,  1906,  he  thought, 
at  Mr.  Treat's  request,  as  he  stated  before;  Witness  was  at  the 
meeting  during  its  entire  sitting;  was  there  during  the  whole  per- 
iod, during  the  entire  sitting;  at  that  time  he  had  a  few  shares  in 
the  defendant;  ten  shares,  he  thought;  had  never  been  a  trustee; 
object  of  his  being  present,  as  he  stated,  on  request  of  Mr.  Treat, 
that  important  action  would  be  taken  over  some  things  done,  and 
they  wanted  him  (witness)  to  draw  the  resolution  of  the  action 
which  they  would  take;  cannot  say  what  was  in  his  (Mr.  Treat's) 
mind;  he  apprehended  that  he  (Treat)  had  discussed  the  matter 
with  other  members  of  the  board,  because  it  was  getting  pretty  warm 
about  this  action  taken  before  the  meeting— witness  apprehended 
so— he  was  guessing;  did  not  know  what  was  in  his  (Treat's)  mind. 

Said  he  didn't  know  that  Mr.  Treat  could  know  or  could  have 
known  what  would  be  the  action  of  the  board;  he  (Treat)  probably 
could  anticipate,  as  he  evidently  had  been  talking  this  matter  over 
before  they  came  in  session ; 

Witness  thought  this  matter  was  known  to  Mr.  Treat  that  morn- 
ing, probably,  of  the  meeting;  didn't  know,  couldn't  tell.  Counsel 
was  asking  him  for  an  answer  and  he  was  giving  it  to  him  as  best 
he  could ;  he  would  tell  counsel  the  truth. 

Didn't  think  Mr.  Treat  was  Vice  President;  It  was  witness' 
habit  to  meet  the  board  at  the  request  of  any  trustee  that  asked  him 
to  come;  not  to  bring  a  resolution  with  him,  written  out  or  a  form 
of  motion  written  out. 

Had  never  advised  this  board  of  the  necessity  for  the  protec- 
tion of  its  stockholders  the  necessity  of  making  permanent  record  of 
their  transactions  as  a  board;  didn't  think  that  question  was  ever 
asked  him  before  this  meeting  came  up;  didn't  say  that  Mr.  Tren- 
holme  did  not  make  any  memorandum  in  writing  during  this  meet- 
ing, didn't  mean  that;  if  he  did  he  wanted  to  correct  himself;  said 
he  didn't  think  he  (Trenholme)  made  a  memorandum  of  this  resolu- 
tion because  he  (Trenholme)  knew  witness  was  drawing  that  up, 
but  he  (Trenholme)  was  making  his  memoranda  as  he  always  did; 

Didn't  know  he  (Trenholme)  did  not  make  any  memorandum 
of  the  resolution;  because  witness  did  not  sit  by  him;  witness  was 
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in  ai)other  part  of  the  room;  witness  said  he  didn't  know,  saw  hii 
(Trenholme)  have  papers  before  him  and  appeared  to  be  writing  at" 
times  but  what  he  made — what  memoranda  he  made  witness  didn't 
know  because  he  did  not  sit  by  him  and  conld  not  see  from  where 
witness  sat. 

Witness  took  notes  of  this  particular  matter— thought  there  ! 
were  other  matters  transpiring  at  the  meeting  at  that  time;  took 
enough  notes  so  as  to  draw  a  resolution ;  did  not  draw  the  resolu- 
tion, as  he  stated,  as  they  decided  not  to  make  any  record  of  it, 
did  not  go  any  further. 

Did  not,  upon  his  own  motion  or  invitation  decide  not  to  put 
his  notes  into  form  of  a  formal  resolution— it  was  the  board  that 
decided  they  would  not  put  it  on  the  books,  provided  that  the  matter  i 
would  stand,  and  they  did  not  put  it  on  the  books; 

That  the  board  was  unanimous  in  their  conclusion  that  they  j 
did  not  need  to  put  the  matter  on  the  record  in  order  to  have  it  \ 
binding ;  that  unanimity  M'as  expressed,  upon  witness  taking  the  j 
responsibility,  expressed  by  the  board,  by  the  common  consent  of 
each  one  talking  about  it;  did  not  want  the  jury  to  understand  now 
that  it  was  the  individual  talk  of  each  trustee  and  that  from  that 
individual  talk  he  drew  the  conclusion  that  the   board  were  un- 
animous; that  the  fact  was  the  board  were  unanimous;  by  unani- 
mous consent  they  agreed   to   that,   collectively,   talk   all   around; 
possibly  b,y  talking  all  around  that  was  the  M'ay  they  agreed  to  it; 
that  was  a  legal  conclusion ;  that  he  would  tell  counsel  what  oc- 
curred, was  trying  to  tell  counsel  what  occurred.     That  he  said  to 
counsel  that  he  took  notes  of  what  should  be  contained  in  this  reso- 
lution and  after  their  deciding  not  to  have  it  written  out;  he  didn't 
retain  them. 

After  they  decided  not  to  have  them  written  out,  he  threw 
them  away,  that  was  what  lie  stated  and  he  affirmed  it  again.  That 
there  was  a  difference  between  preserving  a  memorandum  of  trans- 
actions in  some  written  form  and  the  spreading  of  that  memoran-  ' 
dum  upon  the  minute  books  of  the  corporation,  witness  recognized 
that  distinction,  one  is  written  down  and  the  other  you  have  to 
remember.  That  he  understood  that  the  memorandum  could  be  ■ 
preserved  without  spreading  it  upon  the  minutes.  That  possibly 
the  determinaiion  of  the  board  not  to  put  it  on  the  minutes,  had  no 
reference  to  the  preservation  of  the  memorandum ;  possibly  he  ought 
not  to  destroy  it ;  that  is  a  legal  conclusion  and  therefore  he  could 
not  tell  counsel,  was  not  drawing  legal  conclusion.  That  he  said  a 
motion  was  regularly  put  by  the  president  of  this  board  presiding 
at  that  meeting  repudiating  this  subscription,  the  form  of  which 
in  effect  was.  as  nearly  as  he  could  recall  that  in  view  of  the  fact 
that  the  president,  as  the  board  viewed  it,  had  acted  beyond  his 
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powers,  the  attempted  subscription  to  the  shares  of  stock  of  plain- 
Stiff  would  be  repudiated  and  not  binding  upon  the  defendant,  or 
Iwords  to  that  effect;  may  have  been  slated  more  briefly  or  more 
I  fully,  he  could  not  say  exactly,  did  not  remember  the  words  ver- 
ibatini;  thought  it  was  Mr.  Treat  who  moved  the  adoption  of  that 
j  motion ;  his  memory  did  not  serve  him  which  one  seconded  it ;  and 
therefore  after  a  good  deal  of  discussion,  the  President  put  the 
motion  and  the  trustees  voted  on  it;  that  he  made  a  little  memor- 
andum of  it  there,  as  he  slated,  and  then  when  he  left  the  room  or 
■somie  time  he  just  threw  it  away,  he  did  not  keep  it. 

(Witness  was  asked  if  he  did  not  think  it  was  advisable  to 
keep  a  permanent  record  of  the  transactions  of  the  board  upon 
an  important  matter  involving  $125,000,  particularly  after  the 
board  had  determined  not  to  spread  it  on  the  minutes.) 

Answering  that  now,  it  did  not  impress  him  of  so  much  im- 
portance because  of  his  belief  that  Mr.  Rosene  would  be  able  to  get 
the  money  back  and  relieve  the  company  entirely  from  what  he 
had  attempted  to  do;  he  believed  that  he  (Rosene)  would  do  it 
and  it  seemed  like  a  mere  formality  and  his  (Rosene 's)  explanation 
was  made  and  when  he  (Rosene)  found  they  did  not  want  to  go 
on,  he  (Rosene)  would  have  it  placed  in  another  way  entirely. 

B'elieved  that,  at  the  September  meeting  of  defendant's  board, 
i  {Mr.  Trenholme  was  present;  Mr.  Trenholrae  had  supervision  over 
the  accounts  of  the  defendant  at  those  times; 

Had  not  heard  his  (Trenholme 's)  testimony  that  morning  with 
reference  to  thai,  was  not  liere   (in  court)    when  he    (Tl'enholme) 
testified;  didn't  hear  his  testimony,  said  he  was  not  here;  Didn't 
'   Iknow  that  he    (Trenholme)    reported   at   this   meeting  in   witness' 
presence;  it  mij.':ht  have  been  the  treasurer,  Mr.  Treat,  as  witness  re- 
f(  jmembered— or  they  had  something  pending— witness   knew  there 
11  I  was  a  lot  of  freight  involved  at  one  time  there — that  he  had  had 
[I '[the  impression  that  they  had  a  large  freight  item  and  stores  sold 
ji  lat  Nome;  because  the  defendant  ran  a  store  at  Nome— the  defend- 
,j  lant,  as  he  recalled,  sold  merchandise  to  plaintiff  that  was  operating 
t  jup  in  Alaska  and  they  were  not  paid  for  it  over  the  counter  and 
(.  ithis  became  a  miatter  of  debit  and  credit  and  the  plaintiff  had  ob- 
1  |tained  from  the  defendant  a  considerable  amount  of  value  in  the 
'way  of  freiglit  on  goods  that  M'ere  sent  up  by  itself  and  merchan- 
dise they  bought  and  other  things,  as  he  recalled  the  circumstances 
now. 

That,  "he  believed,  would  put  them  in  debt  to  the  defendant, 
tf  they  bought  and  did  not  pay  cash  over  the  counter. 

(Witness  was  asked  did  he  know  of  his  own  knowledge 
that  the  credit  for  any  of  those  sums  of  money  on  this  sub- 
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scription  was  made  in  order  to  offset  anything  plaintiff  might  \ 
have  owed  for  the  purchase  of  stores  at  Nome.)  ' 

No  he  did  not  know  how  the  matter  was  adjusted,  that  was  a 
matter  for  the  auditor;  didn't  want  to  just  admit  it  (that  he  didn't   , 
know  anything  about  it  at  all)   altogether  just  for  counsel's  sake,   i 
Thought  he  knew  something  about  it.     Did  not  know  that  defend- 
ant paid  plaintiff  a  balance  in  a  check  of  $32,000  in  October.    Had 
heard  the  testimony  of  Mr.  Ford,  heard  Mr.  Ford  so  testify.    "Wit-  jj 
ness  denied  that  he  said  that  in  this  September  meeting  1906,  Mr.  ' 
Trenholme  advanced  the  proposition  at  the  board  or  before  the  board 
that  in  as  much  as  there  was  .$125,000  paid  at  that  time  upon  the 
subscription  and  they  did  not  see  any  way  to  get  it  back  they  ought 
to  let  it  go  and  let  it  stand,  did  not  say  that.     That  he  had  said 
there  had  been  obtained  either  in  credits  or  advances  including  the 
$50,000  paid  by  Mr  Rosene  in  the  first  instance,  by  the  plaintiff 
something  like  $125,000  and  he  thought  that  Mr.  Trenholme  made 
the  statement,  might  be  mistaken  as  to  the  officer  that  made  it- 
he  had  said  that  before  and  he  stuck  to  it ;  that  was  his  recollection,  i 
Mr.   Trenholme   gave   the   information;   Witness   hadn't   on   direct 
examination,  also  advanced  the  fact  that  Mr.  Trenholme  had  stated 
that  they  did  not  see  any  Avay  to  get  the  money  back  and  they  had 
better  settle;  didn't  think  that  was  his  testimony  exactly;  thought 
he  had  said  there  was  a  difference  and  there  was  a  dispute.    Didn't 
know  of  his  own  knowledge  whether  there  had  been  $125,000,  paid 
on  or  before  September  5,  1906,  upon  this  subscription,  because  he 
did  not  pay  it.  ! 

That  the  general  knowledge  he  had  of  the  books  was  all  suf- 
ficient, as  he  had  faith  in  the  statements  made  by  the  officers  of  the 
company  to  make  him  think  that  was  the  fact. 

That  all  he  knew  was  what  they  told  him— that  he  didn't  keep 
the  books. 

Was  under  the  impression  now,  his  recollection  of  it  was  now 
that  those  accounts  were  brought  before  the  board  at  that  or— he 
thought  at  that  time— as  he  remembered.  That  Mr.  McLaren,  if 
he  recalled,  was  the  Cashier  and  worked  on  the  books.  Witness 
thought  he  was  the  one  who  came  into  the  meeting,  as  counsel 
brought  it  up  further,  witness  thought  Mr.  McLaren  finally  came  in 
to  verify  some  of  those  things  and,  he  thought,  went  over  them 
with  the  books;  as  he  stated  a  while  ago,  he  might  be  mistaken 
about  the  time  that  he  was  getting  the  information  as  to  when  the 
whole  $125,000  was  paid;  he  had  said  before  it  might  have  been 
in  1907,  but  he  thought  it  was  durmg  the  fall  of  1906 ;  it  might  harve 
been  at  the  April  meeting  of  1907  when  this  thing  was  gone  over. 
That  he  drew  the  resolution  which  he  said  authorized  the  subscrip- 
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[tion  for  $125,000  which  was  adopted  at  the  meeting  of  the  defend- 
'ant's  trustees  in  September,  1906;  he  had  so  stated. 

(Witness  was  asked  upon  what  he  based  his  resolution  so 
far  as  the  amount  wa:s  concerned,  and  why  he  did  not  draw  it 
for  $75,000  at  that  time,  which  was  the  aimount  which  had  been 
paid  up  to  that  time.) 

That  he  did  not  know  that  was  the  amount ;  he  had  only  coun- 
isel  for  plaintiff's  statement  for  it  and  that  was  worth  the  same  as 
jhis  own;  his  understanding,  as  he  had  told  counsel,  was  that  that 
I  was  the  amount  of  the  incurred  or  the  incurring  liability— obliga- 
tion—and  he  thought  it  wns  $75,000 — for  matters  advanced,  as  he 
stated  before,  and  the  $50,000  that  Mr.  Rosene  paid;  but  the  books 
would  show  that  but  he  didn't  give  that  as  the  fact,  only  his  recol- 
lection, as  counsel  was.  thnt  he  would  put  it  the  other  way,  coun- 
sel wanted  the  fact  as  far  as  he  recollected  it  nnd  he  would  put  it  that 
[way;  he  had  given  the  fact  so  far  as  he  recollected  it. 

i  That  he  thought,  probably,  he  also  prepared  the  resolution 
jwhich  was  adopted  at  the  same  meeting  September  5,  1906,  by  de- 
ifendant's  board  of  trustees  directing  the  stock  held  by  defendant  in 
plaintiff  should  be  disposed  of  down  to  $50,000 ; 

I  (Witness  was  asked :    Why,  so  far  as  he  could  learn  from 

the  discussion  that  took  place,  why  they  desired  to  authorize 
the  subscription  for  $125,000  when  at  that  time  there  was  only 
$75,000  which  had  been  paid,  and  then  on  the  subscription  for 
$125,000,  ordered  a  resol4ition  down  to  $50,000.) 

That  the  whole  thing  was  a  disagreeable  mix-up  and  it  had 
caused  ill  feeling;  that  he  was  not  drawing  conclusions,  was  answer- 
ing facts;  that  the  board  looked  on  this  subscription  they  had  gotten 
into  a  disagreeable  frame  of  mind  and  they  wanted  finally  to  ' '  give 
and  take"  and  get  out  of  it  the  best  way  they  could.  The  mem- 
bers of  the  board  felt  that  the  President  had  not  treated  them  right 
and  he  (the  president )  felt  that  he  had  and  there  it  went. 

(The  following  question  being  there  put  to  witness: 

[  "I  know,  but  Mr.  Hartraan,  their  ledger  shows  that  this 

'        Company  had  at  that  tim'C  paid  $75,000;  now  if  they   were 

anxious  to  dispose  of  their  holdings  in  plaintiff  down  to  $50,000, 

why  not  reduce  it  from  75  to  50  instead  of  lifting  it  up  to  125 

and  then  bringing  it  down  to  50." 

Witness  answered:) 

"Ask  the  board,  I  don't  know." 

That  he  was  at  that  meeting;  that  he  was  telling  counsel  what 
they  discussed  in  his  presence;  what  transpired  at  previous  meet- 
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ings  he  didn't  know;  that  he  had  said  at  what  previous  meetings 
they  had  reached  their  conclusions  he  didn't  know;  they  could  have 
acted  and  not  had  a  record ;  they  had  many  conferences  that  he 
knew  of  on  things,  mamy,  many  of  them. 

(Witness  was  asked  from  what  he  knew  of  the  action  that 
transpired  at  that  meeting  and  the  discussion  that  was  had 
between  the  trustees,  he  did  not  know  from  their  statements 
why  they  authorized  the  subscription  for  $125,000  with  only 
$75,000  then  paid  upon  the  one  that  was  reported  and  then  re- 
duced it  to  50.)  I 

That  he  would  answer  it  again,  he  had  three  times.  It  was  a 
disagreeable  matter  for  them;  that  was  the  way  they  talked  about 
it  and  they  wanted  to  get  out  and  be  relieved  of  the  situation  and 
the  discussion  and  the  embarrassment  and  the  entanglement,  and 
with  as  little  loss  as  possible. 

That  he  presumed  that  resolution  expressed  in  toto  the  desire 
of  the  board  with  respect  to  the  subscription  of  defendant  to  plain- 
tiff's stock,  he  couldn't  say— that  he  embodied  what,  as  a  lawyer, 
he  thought  carried  out  the  transactions  as  it  was  transacted  that 
day  before  the  board,  as  he  understood  the  action ;  that  he  put  in 
every  element  that  had  any  bearing  on  the  question  so  far  as  he  had 
remembered  it. 

That  he  believed  that  that  (authorizing  the  president  to  sub- 
scribe to  the  plaintiff's  preferred  stock  in  the  sum  of  $125,000)  was 
what  it  said — the  resolution  spoke  for  itself;  if  he  had  it  before  him 
he  could  give  counsel  an  opinion,  if  counsel  wanted  it.  Didn't  think 
his  opinion  was  worth  anything  though,  or  that,  it  was  the  fact 
counsel  wanted. 

(Counsel  then  read  to  witness  from  minutes  of  defend- 
ant's board  meeting  of  September  5,  1906,  as  follows: 

"The  question  of  Mr.  Rosene's  subscription  to  the  stock  of 
the  Northwestern  Development  Company  was  fully  discussed.) 

That  he  presumed  that  referred  to  the  subscription  he,  Rosene. 
had  reported  in  the  April  meeting. 

(Counsel,  continuing  reading: 

"And  Mr.  Thomsen  introduced  the  following  resolution".) 

That  counsel  was  badly  mixed  (in  asking  witness  that  he  re- 
members it  was  Mr.  Thomsen  now  instead  of  Mr.  Treat)  ;  he  had 
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i;aid  Mr.  Treat  introduced  the  resolution  thai  was  not  recorded, 
[witness  had  never  discussed  that  resolution  with  counsel. 

(Counsel,  continuing  reading: 

"The  question  of  Mr.  Rosene's  subscription  to  the  stock 
of  the  Northwestern  Development  Company  was  fully  dis- 
cussed and  Mr.  Thomsen  introduced  the  following  resolution: 
Resolved  that  the  president  be  authorized  to  subscribe  to  the 
stock  of  the  Northwestern  Development  Company  for  this  com- 
pany in  the  sum  of  $125,000." 

"Mr.  Thompson  moved  the  adoption  of  the  above  resolu- 
tion and  the  same  being  seconded  by  Mr.  A.  J.  Trimble,  the 
same  was  put  to  a  vote  and  unanimously  carried.") 

That  he  thought  he  prepared  that  resolution ;  as  a  lawyer  for 
lithe  board,  at  their  request  and  it  was  adopted,  to  settle  that  tangle 
iithat  they  go  into,  understanding  that  that  wiped  the  slate  as  be- 
'tween  the  companies ;  that  was  what  the  fellows  said  and  he  heard ; 
■that  was  not  (witness')  conclusion  —  the  understanding  was  right 
'then  to  the  effect  that  this  would  wipe  the  slate,  if  counsel  might 
'pardon  tha;t  expression,  between  the  parties  and  settle  the  dif- 
.ferences ; 

i 

That  he  did  not  say  a  minute  ago  that  there  was  not  any  con- 
ditions attached  to  the  subscript! oii^  That  what  was  said  (at  that 
board  meeting)  by  the  different  members  was  that  this  was  and  had 
been  an  embarrassing  matter,  as  witness  stated  before;  that  there 
was  some  feeling  and  that  if  they  made  a  subscription  for  $125,000, 
the  differences  then  going  on  between  the  two  companies  would 
be  settled  on  that  amount  and  there  would  be  no  further  difficulty 
between  the  parties.  That,  to  use  the  expression,  that  would  wipe 
I  the  slate;  that  in  that  way  the  matter  could  be  ended  which  was 
I  then  disturbing  the  officers  of  the  two  corporations  and  the  two 
'i  corporations  and  it  was  sort  of  a  compromise  settlement  or  arrange- 
ment finally  in  the  interest  of  peace  and  harmony — that  was  as  he 
remembered  it;  that  Mr.  Rosene  was  there  and  presided;  that,  as 
the  examination  (of  witness)  has  gone  on,  he  would  say  that  prob- 
ably this  resolution  was  a  little  too  brief  to  express  all  that  was 
contemplated,  understood  or  done  when  the  board  acted  on  it ; 

Witness  did  not  understand,  as  a  lawyer,  that  in  the  resolu- 
tion of  the  board,  all  their  previous  understandings  are  merged  in 
that  action;  that  he  didn't  understand  this  as  counsel  stated,  that 
he  drew  the  resolution  and  probably  as  it  then  came  up  and  as  he 
understood  what  counsel  said,  he  did  not  put  in  all  he  ought  to  have 
put  in,  and  they  adopted  it  the  way  he  drew  it,  thinking  that  it  did 
cover  it; 
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That  he  had  stated  three  or  four  times  he  thought  there  was 
other  things  that  they  did,  bearing  upon  this  resolution;  giving  the 
reasons  for  it  and  why  it  was  done;  that  he  thought  the  word 
''compromise"  ought  to  have  been  in  there;  it  would  have  been 
better,  but  it  was  not;  it  was  a  compromise  arrangement  believed 
to  be  for  the  interests  of  all  the  parties  and  was  so  stated  and  re- 
corded and  acted  upon  in  that  way  when  they  voted  on  this  resolu- 
tion. 

(Witness  asked  by  whom  it  was  so  stated,  answered  :)         ' 

That  he  thought  they  all  talked;  they  did  as  far  as  he  recalled; 
that  Rosene  talked  about  it,  he  was  pleading  for  harmony  and  to 
get  on  a  basis  where  there  woiild  be  no  more  ill  feeling  and  there 
had  been  some  considerable. 

Didn't  believe  that  Rosene  ever  east  a  vote  because  usually 
when  an  action  was  taken,  there  liad  been  considerable  discussion 
and  if  there  was  likely  to  be  differences  on  the  final  end,  as  a  rule 
everybody  voted  for  it,  and  if  they  did  not  have  a  full  vote,  action 
would  not  be  taken.  They  were  men  who  were  not  afraid  to  ex- 
press their  opinion  before  they  voted. 

That  he  thought  if  he  had  anticipated  then  what  he  knew  now 
he  would  have  elaborated  that  into  perhaps  a  page,  because  he 
didn't  think  of  any  lawsuit,  he  didn't  usually— he  would  have  given 
some  preambles  and  whereases. 

That  the  meetings  of  tlie  board  were  held  usually  in  Mr.  Ro- 
sene's  office,  which  was  in  the  front  corner  of  the  Lowman  Build- 
ing, they  having  a  floor  and  in  the  northeast  corner  of  the  room 
Avas  Rosene 's  roll  top  desk  and  immediately  in  front  of  and  to  the 
west  a  little  running  off  that,  was  a  table,  say  eight  feet  long,  and 
they  would  have  chairs  on  the  further  or  westerly  side  of  thai;  table, 
round  the  end  of  it  and  toward  Mr.  Rosene;  he  was  usually  at  his 
desk,  and  if  they  had  a  full  board  they  could  not  all  sit  in  that 
place  there ;  sometimes  some  of  them  would  be  off  on  a  big  sofa  in 
the  south  end  of  his  room; 

That  he  thought  Mr.  Rosene  actually  presided  at  that  meeting. 
Didn't  remember  anything  to  contrary.  Witness  had  said  that  Ro- 
sene was  present  at  the  April  meeting  in  the  capacity  as  chairman 
of  the  board  of  plaintiff';  That  he  (Rosene)  so  announced  himself; 
in  fact  witness  thought  that  was  the  first  he  knew  that  he  (Rosene) 
had  this  position;  he  (Rosene)  told  them  about  it  and  he  was  there 
he  (Rosene)  said  he  represented  both  companies'  business  and  he 
talked  about  it  and  told  us  he  would  correct  those  things  and  he 
had  some  power  and  authority;  Witness  didn't  think  he  knew  what 
his  (Rosene 's)  official  connection  was;  knew  he  (Rosene)  was  con- 
nected with  the  Company. 
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Witness'  recollection  was  that  he  (Rosene)  did  try  to  impress 
)n  all  of  them  and  witness  got  the  impression  that  he  was  likewise 
—could  act  by  virtue  of  his  position  as  chairman  of  the  board  of 
directors  of  plaintiff;  that  was  the  impression  witness  got  from 
what  he  (Rosene)  said  and  witness  thought  that  was  true.  Counsel 
would  have  to  ask  him  (Rosene)  when  he  came  on  the  stand;  he 
(Rosene)  could  tell  counsel  more  particularly; 

What  might  have  been  in  Rosene 's  mind  would  not  cut  any 
figure  at  all,  but  what  he  actually  stated  and  if  witness  was  there 
he  heard  it, 

(Witness  was  asked,  did  Rosene  state  he  was  there  in  his 
official  capacity  representing  plaintiff;  answered.) 

That  he  couldn't  make  it  any  more  clear  than  he  had  said  here- 
tofore two  or  three  times. 

Witness  did  not  say  that  he  meant  in  his  ( Rosene 's)  person 
and  nature,  his  outward  garments,  he  created  an  individual  that  was 
in  fact  the  president  of  one  company  and  the  chairman  of  the 
other,  and  counsel  knew  that  he  didn't.  Counsel  knew  that  witness 
said  Rosene  was  there— he  was  there— he  was  chairman  of  the  board 
and  witness  thought  he  Rosene,  said  he  could  act  for  that  concern 
and  would  act  or  something  to  that  effect  and  he  would  straighten 
all  this  up — could  represent  both  of  them  now  and  they  would 
listen  to  him  or  something  to  that  effect. 

Witness  thought  he  was  Rosene 's^attorney  then,  his  personal 
attorney;  that  Rosene  did  not  have  any  private  business  that  wit- 
(ness  could  recall — it  was  all  company  business. 

Witness  advised  him  from  time  to  time  if  he  needed  advice — 
witness  thought  witness  had  a  little  case  that  somebody  sued  him, 
no  that  was  before  this  time ;  witness  didn  't  remember  that  Rosene 
had  any  private  matters  but  if  he  did  he  probably  would  advise 
with  witness;  witness  had  his  confidence. 

Thereupon  counsel  for  plaintiff  desired  to  correct  an  error 
that  he  made  at  the  time  he  rested,  that  no  prejudice  had  been 
done  to  defendant ;  he  desired  to  call  for  the  notices  of  assessment 
that  were  in  the  order  of  the  court  to  produce.  Counsel  for  de- 
fendant stated  they  would  produce  them  at  the  next  hearing. 

Thereupon  counsel  for  plaintiff  requested  leave  and  leave  was 
granted  by  the  court  to  make  the  following  correction : 

To  correct  a  date  in  the  sixth  paragraph  of  further  reply 
to  fifth  aff'irmative  defense,  from  year  1910  to  1907; 

To  correct  the  figures  in  paragraph  seven  of  amended  com- 
plaint and  in  paragraph  six  of  the  reply  from  500,000  to  499,- 
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989,  and  same  correction  in  paragraph  four  of  reply  to  fifth 
affirmative  defense  of  answer.  To  further  amend  plaintiff's 
reply  by  admitting  the  allegations  of  defendant's  amended- 
answer  that  the  alleged  subscription  referred  to  in  the  amended' 
complaint  was  delivered  to  the  plaintiff. 

Witness  HARTMAN  desiring  to  correct  his  testimony  stated  as 
follows : 

"When  I  stated  that  Mr.  Trenholme  had  general  super-l , 
vision  of  the  accounts,  I  should  have  stated  M.  M.  Perl,  the 
auditor.  The  two  men  would  both  be  before  the  board,  and  it 
had  been  a  good  long  time  and  witness  got  a  confusion  of  the 
two  dift'erent  men  and  the  posilions  they  held.  Perl  was  the 
auditor  and  general  bookkeeper." 

Witness  excused." 

Thereupon  defendant  offered  in  evidence  the  by-laws  of  de- 
fendant contained  in  the  book  which  plaintiff  had  already  Intro-' 
duced  in  evidence  as  the  minutes  of  defendant. 

Thereupon  plaintiff,  agreeable  to  time  granted  to  it  for  that 
purpose,  tendered  in  court  to  defendant  certificates  of  stock  for 
25,000  shares  of  the  preferred  stock  of  plaintiff  issued  in  defend- 
ant's name,  and  25,000  shares  of  common  stock  of  plaintiff,  issued 
in  defendant's  name,  dated  November  24,  1915,  as  the  date  of  the 
issue,  tendering  them  in  proof  of  plaintiff's  allegations  in  its 
amended  complaint  of  its  readiness,  willingness  and  ability  to  com- 
ply with  the  subscription  contract  and  as  an  offer  to  comply  with 
the  subscription  contract  upon  payment  of  the  money;  that  the 
certificate  of  the  common  stock  is  part  of  a  number  of  shares 
which  was  included  in  certificate  number  G-101,  issued  in  the  name 
of  A.  A.  Housman  &  Company  for  160,099  shares,  which  was  part 
of  the  original  deposit;  certificate  G-101  having  been  cancelled 
and  this  issued  in  lieu  thereof  and  the  balance  put  in  the  balance 
certificate. 

Certificate  as  tendered  ordered  filed  in  the  cause  by  the  court, 

Thereupon  defendant  renewed  its  offer  as  evidence  of  the  by-; 
laws  of  the  defendant,  counsel  for  defendant  stating  that  the  by- 
laws were  amended  in  1907,  but  not  in  any  particular  referred  t( 
in  1906,  at  the  time  which  defendant  wanted  these  to  have  refer- 
ence to ;  they  were  exactly  as  they  appear  on  page  10  of  this, 
minute  book ;  and  particularly  offered  Article  3 ;  also  Section  6  ol 
Article  7,  also  Article  9.  All  of  which  were  received  in  evidence 
and  read  to  the  jury. 
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H.  W.  TREAT,  called  and  sworn  as  a  witness  for  defendant, 
'testified : 

That  he  resided  in  Seattle,  had  resided  there  10  years;  was  in 
1906  a  stockholder  of  defendant;  in  March,  April  and  May  1906 
was  a  trustee  of  defendant. 

The  board  of  trustees  of  defendant  did  finally  authorize  Mr. 
[Rosene,  the  president  of  that  company,  to  subscribe  for  stock  in 
the  plaintiff  company; 

(Witness  asked  if  prior  to  5th  September  1906,  the  defend- 
lant's  board  ever  authorized  Mr.  Rosene  to  subscribe  to  any  stock 
in  plaintiff   company,   answered:) 

That  he  should  have  to  see  the  minute  book  before  he  could 
answer. 

That  the  defendant's  board  of  trustees,  at  any  meeting  at- 
tended by  witness,  did  not  authorize  Mr.  Rosene  to  subscribe  for 
istock  in  plaintiff  company,  prior  to  the  board  meeting  of  Sep- 
'tember  5,   1906. 

That  witness  attended  the  meeting  of  the  board  of  trustees 
(Sometime  in  April  1906,  after  Mr.  Rosene  returned  from  New 
fYork,  when  the  question  of  the  subscription  he  had  made  to  the 
[Stock  of  plaintiff  company,  came  before  the  board. 

[  That  he  remembered  that  Mr.  Thomsen,  and  Mr.  Trenholme 
and  he  thought  Captain  Jarvis  were  present  at  that  meeting;  that 
it  was  his  recollection  that  Captain  Jarvis  was  there;  he  would 
have  to  look  and  see;  he  remeiiibered  Mr.  Thomsen  and  Mr.  Tren- 
holme was  there  and  Mr.  Rosene;  he  remembered  that  Mr.  Hart- 
man  was  present,  he  was  there;  knew  how  Mr.  Hartman  came  to 
be  there,  at  whose  request;  that  witness  asked  him  to  go  to  the 
meeting ; 


That  they  learned  that  Mr.  Rosene  had  organized  a  company 

in  New  York  and  that  he  had  tried  to  connect  them  with  it  in 

some  way,  and  their  impression  was  that  they  did  not  want  any 

i  interest  in  it,  because  they  had  all  they  could  attend  to  and  they 

[prepared  themselves  to  put  themselves  in  a  position  to  resist  any 

1  connection  of  their  company  with  the  other  one,  as  far  as  any  in- 

f vestment  was  concerned;  that  was  why  witness  happened  to  have 

Mr.  Hartman  down  to  put  the  matter  in  legal  shape,  where  they 

would  be  oulside  of  it. 

I 

That  at  that  meeting  they  passed  a  resolution  that  they  repu- 
^liated  Mr.  Roseno's  snl.sri-iption ;  didn"!  remember  who  intro- 
duced that  resolution;  witness  might  have;  thought  perhaps  he  did, 
was  not  sure,  thought  so  though.    That  every  body  was  in  favor  of 
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it  and  it  was  carried ;  Mr.  Rosene  then  said  that  the  stock  had  been  ' 
over-subscribed  in  New  York  and  it  would  be  much  easier  for  him, 
and  it  would  keep  him  in  better  standing  with  his  associates,  if 
they  did  not  take  any  action  which  would  reflect  upon  the  sub- 
scription, and  begged  them  not  to  do  it  and  assured  them  that  he 
would  let  the  people  who  had  subscribed  in  the  east  take  the  stock 
in  their  stead,  and  asked  them  for  that  reason  to  leave  it  off  their 
record  and  not  to  make  any  permanent  record  of  it,  and  they  con- 
sented to  it,  thought  that  would  be  the  simplest  way  out  of  it,  so 
that  it  was  not  put  on  the  record. 

That  they  talked  it  over  with  Mr.  Hartman  at  the  time  and 
he  said  that  would  be  perfectly  all  right. 

That  he  would  not  tell  when  the  next  time  was  that  the  matter 
of  that  subscription  came  to  the  attention  of  the  board  without 
looking. 

That  September  5,  was  the  next  time  that  the  question  of  that ' 
subscription  came  before  the  board ; 

(Witness'  attention  called  to  the  minutes  of  that  meeting, 
as  follows: 

"The  question  of  Mr.  Rosene 's  subscription  to  the  stock 
of  the  Northwestern  Development  Company  wae  fully  dis- 
cussed and  Mr.  Thomson  introduced  the  following  resolution:! 
'Resolved,  That  the  President  be  authorized  to  subscribe  to 
the  stock  of  the  Northwestern  Development  Company  for  this 
company,  in  the  sum  of  $125,000.'  Mr.  Thomsen  moved  the 
adoption  of  the  above  resolution  and  the  same  being  seconded 
by  A.  J.  Trimble,  the  same  was  put  to  vote  and  unanimously 
adopted." 

Farther  down  in  the  minutes: 

"The  following  resolution  was  introduced  by  Mr.  Thom- 
sen and  seconded  by  Mr.  A.  J.  Trimble  and  unanimously 
adopted,  namely, 

"Whereas,  it  was  necessary  to  provide  funds  to  build 
or  purchase  additional  steamers  for  the  Company's  use; 

Resolved,  That  the  President  be  instructed  to  sell  or 
dispose  of  the  stock  held  by  this  Company  in  the  North- 
western Development  Company  down  to  $50,000,"  and 
witness  testified:) 

That  he  remembered  those  resolutions; 
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(Witness  was  then  asked: 

"State  what  took  place  before  the  board  at  the  time 
when  those  resolutions  were  adopted." 

Counsel   for   plaintiff   objected   to   the     question    on    the 
ground    of   incompetency,    objection    overruled   by   the    court, 

and  an  exeeptioii  to  the  ruling  of  the  court  was  taken  by  plain- 
tiff and  allowed  by  the  court,  whereupon  the  witness  testified:) 

That  tb.ey  had  a  frcneral  discussion  and  looked  into  the  ac- 
counts of  both  companies  and  found  the  Northwestern  Develop- 
ment Company  owed  the  Northwestern  Commercial  Company  such 
an  amount  for  freight  and  supplies  that  if  they  were  to  settle  upon 
a  $125,000  sum  it  would  merely  s(inare  tlie  account  and  make  it 
satisfactory  to  both  companies  and  start  over  again,  as  it  were; 
so  the  transfers  were  made.  There  had  been  some  transfers  made 
I  in  the   books   without   coming   up   before   them — he   didn't   think 

[j  I  there  was  any  cash  paid  for  any  of  this  stock;  he  thought  it  was 
merely  a  question  of  bookkeeper's  transfers  and  journal  entries; 
I  that  he  was  the  treasurer  at  that  time;  that  there  had  not  been 
any  cash  payments  on  this  Rosene  subscription  that  he  knew  of; 
he  never  knew  how  it  was  paid  for.  All  of  those  things  came  up 
at  that  time.  They  found  that  there  had  been  entries  and  cross- 
entries  and  credits  and  debits,  and  that  by  making  it  $125,000  sub- 
scription they  could  nearly  square  the  accounts,  and  it  would  seem 
to  be  the  proper  thing  to  do — a  conip^'omise  arrangement — and 
I  that  resolution  was  passed ;  that  Mr.  Perl,  who  kept  the  books  had 
made  those  entries  which  witness  spoke  of  on  the  books;  that  he 

t!  jl  thought  Mr.  Perl  was  dead,  he  didn't  know,  some  one  had  said  so 
here  (at  the  trial)  the  other  day;  he  didn't  know  it  before. 

Cross   examination. 

Thai   it  was  his  recollection  that  he  offered  the  resolution  in 
the  April  meeting;  that  Mr.  Rosene  did  not  vote— he  was  in  the 
"    I  chair;  he  did  not  vote  against  it;  he  made  no  indication,    so    far 
I  as  witness  could  recollect,  of  voting  one  way  or  the  other ;  that  he 
(Rosene)   did  not  offer  any  protest  against  it  until  after  it  had 
passed,  and  I  hen  he  mnde  this  plea  to  the  board  not  to  put  it  on 
fe record;  that  he   (Rosene)   put  the  motion;  as  chairman;  that  Mr. 
Trenholme  was  secretary  of  the  company  and,  he  imagined,  secre- 
tary of  the  meeting; 

That  witness  thought  it  was  the  custom  for  the  secretary  to 
make  memorandums  of  the  meeting  and  afterward  write  them 
down  in  the  book  and  have  them  signed  by  himself  and  the  presi- 
dent. 
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That  he  supposed  Mr.  Trenholme  would  make  those  memoran- 
da but  Mr.  Hartman  had  drawn  up  the  resolution  because  we 
wanted  it  in  proper  form;  tha-t  Mr.  Hartman  had  not  written  this 
resolution  before  he  (Hartman)  arrived  there;  while  he  (Hart- 
man) was  there,  witness  asked  Hartman  to  prepare  it  in  the  prop- 
er form  as  he  wanted  to  put  the  motion  to  repudiate  that  stock 
beyond  any  question ;  witness  had  said  he  wanted  it  put  in  shape 
so  that  there  would  be  no  question  about  it;  he  therefore  directed 
it  and  Hartman  wrote  it;  they  had  it  in  the  proper  shape  in  any 
case,  because  they  were  very  much  excited  and  afraid  they  were 
going  to  make  a  loss,  and  it  was  a  large  amount  and  they  did  not 
want  to'  take  any  chances ;  that  was  the  way  he  looked  at  it ;  as  a 
matter  of  fact  it  was  in  definite,  concrete  form  at  the  time  it  was 
offered;  and  was  read  to  the  board,  as  a  board,  before  the  vote 
was  taken,  so  that  they  all  might  know  definitely  and  concretely 
what  they  were  voting  on;  that  he  didn't  know  what  became  of 
the  resolution  paper ;  he  heard  Mr.  Hartman  say  on  the  stand  he 
(Hartman)  had  destroyed  it;  witness  never  knew,  he  never  paid 
any  attention  to  it,  he  supposed  Hartman  kept  his  memorandum; 

He  didn't  hear  Mr.  Hartman  say  on  the  witness  stand  that 
he  (Hartman)  drew  that  resolution  in  concrete  form,  witness  knew 
that  Hartman  did  because  witness  required  him  to  do  it; 

After  the  motion  was  put  and  carried  Mr.  Rosene  requested 
or  beffged  the  board  to  leave  the  matter  off  the    minutes,    not    to  j  i 
make  it  a  matter  of  record ; 

Rosene  said:  "If  this  goes  into  our  minutes,  or  into  our  meet- 
ing, it  might  be  misunderstood  by  the  people  down  east  and  they 
might  not  think  this  is  the  good  thing  that  I  know  it  to  be  and  you 
don't  know  it,  and  they  want  it  and  they  are  satisfied  with  it." 

Witness  didn't  know  how  the  people  down  east  would  know 
anything  about  their  minutes;  he  thought  it  would  make  a  little 
difference,  whether  the  resolution  was  on  a  separate  piece  of  paper 
among  the  files  of  the  secretary's  office  or  incorporated  regularly 
in  the  minutes  of  the  board,  so  far  as  the  people  down  east  w-re 
concerned;  for  instance  plaintiff  was  bringing  all  these  records  in- 
to court  today  and  reading  this  minute  book  and  rereading  it,  that 
showed  how  easy  it  was  for  the  regular  record  of  the  meeting  to 
be  known  to  the  public. 

(Witness  was  then  asked:  "Then  that  was  the  more  rea- 
son it  should  go  on  the  record— the  honest  records  of  the 
transaction— of  the  board,"  and  answered;) 

That  he  was  not  a  lawyer. 
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(Witness  was  then  asked:  "You  would  not  have  to  be  a 
lawyer;  that  is  a  matter  of  business  and  good  morals"  and 
answered:) 

All  right.  That  witness  thought  he  was  the  largest  stock- 
*■ :  [holder  at  the  time,  as  a  matter  of  fact. 

That  it  was  agreed  to  leave  the  matter  of  the  resolution  off  the 
i:  ^minutes;  that  was  not  by  a  vote,  by  common  consent;  the  secre- 
e  itary  or  whoever  was  keeping  the  record  there  understood  that  it 
J  iwas  not  to  go  on  the  minutes;  that  he  thought  he  read  the  resolu- 
5  [tion  that  had  been  prepared,  not  the  chairman ;  that  he  could  not 
it  irecollect  what  became  of  it  after  it  left  his  hands ;  he  supposed  he  put 
f  |it  down  on  the  table ;  they  all  sat  around  a  table  like  that  at  those 
[f  .meetings;  he  was  sure  he  didn't  know  what  became  of  it;  there 
[was  no  motion  made  to  leave  it  off  the  record ; 

That  he  said  he  M'as  present  in  September  1906,  at  a  meeting 
ji     when  a  resolution  authorizing  the  president  to  subscribe  to  $125,- 

jOOO  shares  of  the  preferred  stock  of  this  company  was  adopted; 
,1,   jand  the  resolution  authorizing  the  disposal  of  the  stock  held  by 

defendant  in  plaintiff  to  reduce  it  to  $50,000; 

That  he  did  not  say  that  the  books  were  brought  in  and  he 

made  an  examin.ition  of  them;  he  said  they  talked  over  the  amounts 

^'   land  that  they  called  in  the  accountants  and  found  that  there  had 

•been  credits  for  freight  and  for  Nome  stores  and  so  on;  he  didn't 

think  he  examined  the  books  personally. 

(Witness  was  then  asked:  "You  do  not  know  anything 
about  the  actual  amounts,  do  you,  one  way  or  the  other,"  and 
answered:) 

That  he  knew   there   was   approximately   $125,000;   that   was 
what  was  told  them  at  that  time; 

That  you  have  to  take  the  word  of  your  bookkeeper,  that  was 
1 1.  jtheir  bookkeepers  or  their  accountants,  what  they  told  them,  if 
you  can't  depend  upon  them  he  didn't  know  who  you  could  depend 
on;  Mr,  Perl  told  them; 

That  his  recollection  was  that  there  was  altogether  about  that 
^»    jlump  sum,  $125,000  one  way  and  the  other,  as  he  recalled  it,  so 
that  in  their  making  that  $125,000  subscription  it  would  practical- 
ly square  the  accounts. 

That  he  thought  the  debt  was  largely  for  freight. 

(Witness  was  then  asked:  "Then  there  was  freight  pending 
at  that  time  which  would  absorb    this,    and    you    forgave    the 
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Development  Company  the  freight,  is  that  the  idea— you  for- 
gave the  plaintiff  company  the  freight  charge,"  and  answer- 
ed:) 

That  he  didn't  know  how  to  interpret  that  "forgave  it  the 
freight  charge." 

That  he  did  not  consider  it  no  lonp^er  a  liability  on  the  part 
of  the  plaintiff  company;  that  charges  were  made  one  against  the 
other;  if  they  owed  us  $125,000  for  freight  and  other  matters,  and 
he  thought  there  had  been  $50,000  credited  to  them  early  in  the 
arrangement,  and  then  there  was  approximately,  he  thought,  an- 
other $75,000  due  the  company  from  them,  for  freight  and  sup- 
plies; so  that  as  he  understood  it  the  two  items  then  of  $50,000 
which  had  been  credited  to  them  originally  on  the  subscription 
and  the  $75,000  which  they  owed  for  freight  principally,  would 
make  up  the  $125,000;  he  thought  that  was  v/ipitig  out  the  freight; 
he  thought  that  was  crediting  them  instead  of  charging  them— 
crediting  them  with  the  stock  and  charging  them  with  the  freight; 
he  didn't  know  what  entries  were  made;  there  were  a  great  many 
entries  and  cross  entries,  he  was  not  a  bookkeeper  and  could  not 
tell ;  he  was  treasurer,  but  he  had  his  man  in  there ;  witness  never 
had  anything  to  do  actually  with  it,  he  did  not  do  it  personally; 
he  hired  a  man  to  do  the  work  in  there  as  treasurer;  Mr.  McLarin 
was  their  treasurer; 

That  the  defendant,  as  he  recalled,  owned  one  concern  which 
was  operating  stores,  and  another  which  was  lightering  freight 
from  ship  to  shore  at  Nome  and  another  which  owned  a  line  of 
steamers  which  carried  the  freight  between  here  (Seattle)  and 
Alaska;  that  he  thought  those  concerns  were  independant  corpora- 
tions, owned  and  controlled  by  defendant;  the  Northwestern  Fish- 
eries Company  and  the  Northwestern  Steamship  Company,  and  the 
North  Coast  Lighterage  Company,  as  he  recalled,  and  he  didn't 
remember  the  name  of  the  store  company,  there  was  four  of  them. 

Would  not  know  without  looking  whether  it  was  the  North- 
western Steamship  Company  that  plaintiff  owed  this  freight  to,  or 
the  defendant. 

The  defendant  and  the  Northwestern  Steamship  Company  were 
having  business  as  between  each  other  constantly;  one  would  ad' 
vance  so  much  money  to  the  other  and  had  a  credit  for  it,  and  so 
on,  and  so  undoubtedly  he  would  think  that  the  way  it  was  prob- 
ably arranged  was  that  this  freight  was  probably  charged  to  the 
defendant,  if  the  persons  who  got  the  benefit  of  the  freight  carry- 
ing, who  were  under  the  dominance  of  the  defendant,  did  not  set- 
tle within  a  certain  time,  then  they  charged  it  to  the  defendant  and 
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the  defendant  had  to  do  the  collecting  for  that  freight,  bankers 
for  them. 

They,  defendant,  were  the  mother  concern,  the  construction 
concern. 

That  the  debt,  if  it  was  charged  to  the  defendant  was  not  due 
the  steamship  company.  If  the  steamship  company  carried  goods 
for  the  plaintiff  at  the  instance  of  the  defendant,  and  the  plaintiff 
did  not  pay  the  frtight,  then  the  Northwestern  Steamship  Com- 
pany could  say  **I  will  charge  it  to  the  Northwestern  Commercial 
Company— I  will  charge  it  to  you  because  you  introduced  the 
parties;"  then  the  Northwestern  Commercial  Company  would 
look  to  the  o^er  fellow  to  settle  with  him. 

He  could  tell  how  the  defendant  could  collect  any  money  from 
the  plaintiff  for  any  freight  carried  by  the  steamship  company,  be- 
cause they  were  responsible  absolutely,  the  Northwestern  Steam- 
ship Company  had  no  business  with  the  plaintiff  and  probably  did 
not  know  them,  they  probably  did  not  know  them  in  a  business 
way.  They  issued  bills  of  lading  to  them  for  the  freight  but  then 
somebody  must  be  responsible  for  that  freight,  he  would  say  so. 
If  he  was  to  introduce  a  man  to  you  and  tell  you  that  his  credit 
was  good  and  to  go  and  give  him  some  money  and  after  the  ten  or 
twenty  days  or  sixty  days  the  man  did  not  settle  with  you,  you 
would  come  to  witness  and  you  would  say.:  "You  told  me,  why, 
that  man  was  all  right,  and  I  looked  to  you— I  didn't  look  to  the 
other  man;  I  didn't  know  anything  about  him." 

That  he  was  not  sure  that  it  was  true  that  the  Steamship  Com- 
pany really  did  not  know  the  plaintiff  and  it  was  the  defendant  thai 
was  standing  sponsor  for  the  plaintiff  for  the  freight  carried  by  the 
Steamship  Company,  but  that  would  be  the  general  way  of  it  and 
he  presumed  that  was  the  way  it  Avas  done;  he  did  not  look  it  up 
to  see; 

That  he  was  trying  to  give  counsel  the  facts  and  if  counsel 
would  listen  and  not  be  quite  so  impertinent  he  would  give  them  to 
counsel  a  good  deal  better. 

That  when  he  spoke  of  them  (Steamship  Company)  not  know- 
ing plaintiff  that  might  mean  they  did  not  know  plaintiff  in  a 
financial  waj^  They  would  not  leave  it  to  the  discretion  of  the 
Norlhwestern  Steamship  Company^  whether  they  would  give  a  man 
credit  for  $125,000  of  freight,  because,  as  a  matter  of  fact,  the  de- 
fendant owned  the  Northwestern  Steamship  Company  and  they 
would  not  allow  them  to  make  any  credit  like  that  to  any  concern 
they  liked. 
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That  he  thought  that  much  credit  was  extended,  he  imagined   \i 
that  they  carried  it  for  them. 

That  he  would  bet  a  thousand  dollars  that  they  carried  more 
freight  than  that  for  them ; 

(Witness  was  then  asked:    "Did  you  charge  the  freight  in 
this  ledger  account  against  the  plaintiff"   and   answered:) 

He  did  not  charge  anything. 

That,  as  treasurer  he  was  not  responsible  for  freight  charges 
and  all  that  sort  of  thing,  he  had  nothing  to  do  with  it;  didn't  think 
he  was— never  felt  that  he  was — he  felt  that  the  bookkeeper  at-  \i 
tended  to  all  that;  he  was  treasurer  of  the  Company,  they  eon- 
served  the  funds,  and  paid  dividends  every  year  and  there  was  no 
trouble  about  that. 

That  he  could  not  tell  where  the  freight  is  charged;  could  not 
tell  on  that  ledger  account  where  the  freight  was  charged,  against 
that  $125,000  that  is  credited  to  the  Company  on  their  subscription, 
would  not  want  to  try  because  he  was  not  an  experienced  book- 
keeper. 

Didn't  think  he  was  also  treasurer  of  the  Steamship  Company, 
didn't  recall  who  was. 

That  his  impression  was  that  the  larger  portion  of  that  $75,000 
or  of  the  allowance  they  were  making  in  September  to  foot  up  to 
$125,000  as  an  offset  to  the  subscription,  was  freight. 

That  he  supposed  that  the  plaintiff  sent  up  its  own  supplies, 
principally,  but  there  were  so  many  things  in  Alaska  that  the  people 
found  afterward  Ihat  they  needed  over  what  they  would  send  up 
themselves,  that  he  thought  they  bought  a  good  deal  from  the  Nome 
store — he  would  say  the  most  of  it  was  for  freight  though. 

(Witness  then  shown  checks,  Elxhibit  AA,  and  testified:) 

That  he  recognized  the  names  of  J.  D.  Trenholme  and  John 
Rosene  there;  that  he  thought  those  were  the  signatures  of  Mr. 
Trenholme  and  Mr.  Rosene,  they  appeared  to  be ;  that  this  first 
check  was  drawn  by  plaintiff  on  National  Bank  of  Commerce  at 
Seattle  and  payable  to  the  Northwestern  Steamship  Company,  and 
he  imagined  they  all  were. 

That  he  recognized  the  endorsement  of  the  checks  by  an  officer 
of  the  Steamship  Company,  Mr.  IVlcLarin,  he  thought. 

(Witness'  attention  called  to  each  of  the  checks.) 

That  these  seem  to  be  endorsed  by  McLarin,  which  would  in- 
dicate that  the  Steamship  Company  got  the  money  on  those  checks, 
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in  the  ordinary  course  of  business;  that  they  are  all  stamped  "paid" 
on  their  face ;  but  that  was  probably  in  excess  of  this  other  amount, 
that  was  probably  what  they  owed  more  than  what  the  other  amount 
called  for. 

(Witness  was  then  asked:  "You  do  not  know  anything 
about  that,"  answered:) 

That  he  would  like  to  bet  counsel  on  that. 

(Thereupon  plaintiff  offered  the  13  separate  checks  in  evi- 
dence, checks  drawn  between  June  14,  1906,  and  December  22, 
1906,  by  plaintiff  upon  National  Bank  of  Commerce  payable 
t         to  Northwestern  Steamship  Company,  aggregating  something 
I         like  $174,000,  and  they  were  adrndtted  by  the  court  and  fas- 
tened together  and  marked  Exhibit  AA.) 

(Witness   was    then    shown    expense    bills    on    a   form    of 
Northwestern  Steamship   Company,   a   large  number   of  them 
tabulated,  and  asked  whether  he  recognized  those  as  being  the 
j         expense  bills  of  the  steamship  company,  and  answered.) 

That  some  of  the  other  officers  in  tlie  office  would  lie  much  more 
competent  to  pass  on  that  than  he  was. 

1        That  was  the  statement  OK'd  by  M.  M.  Perl,  the  auditor  of  his 
Icoropany,  apparently  thnt  was  the  usual  way  of  doing  it. 

(Thereupon  plaintiff,  in  connection  with  Exhibit  A  A,  sub- 
I        mitted  for  the  convenience  of  court,  counsel  and  jury,  a  tab- 
'        ulation  of  those  checks,  giving  the  date,  number  of  check  and 
amount,  together  with  the  date,  footing  up  to  $174,963.) 

(Thereupon  defendant  admitted  that  these  items,  covered 
by  the  checks,  did  not  go  to  make  up  the  $125,000  which  went 
to  pay  that  stock,  did  not  go  into  this  account,  Ebihibit  K.) 

(Whereupon  the  cross  examination  of  the  witness  was  re- 
sumed and  he  testified:) 

That  he  thought  he  recognized  those,  Exhibit  BB,  as  the  ex- 
)ense  bills  of  the  Steamship  and  the  signature  generally,  that  was 
n  the  due  course  of  business,  but  he  thought  Mr.  Trenholme  should 
)e  asked  about  these,  he,  Trenholme,  was  the  man  who  knew  about 
hose. 

That  witness  recognized  Mr.  Perl's  signature — they  were  the 
3gular  printed  form; 

That  the  expense  bills  are  all  signed  by  the  officers  of  the 
iteamship  company,  apparently  they  are  all  receipts ;  and  the  first 
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sheets  are  statements  covering  the  expense  bills  which  are  attaeheifl 
to  each  statement,  according  to  the  shipment  on  the  date  of  ship-  j 
ment  and  the  vessel; 

That  there  might  have  been  more  than  one  statement  for   a   i 

sailing ;  j 

,1 
That  there  was  one  that  was  not  signed  and  that  one  was  not,  / 
and  here  was  another  that  was  not  and  here  was  one  that  was  not;   i 
here  were  a  bunch  that  was  not,  but  may  be  the  draft  covered 
that— he  supposed  the  draft,  though,  would  cover  them— these  Avere 
all   marked   "Prepaid   M.   M.   Perl,   Auditor" — that   these   are  all 
apparently  paid,  including  the  one  with  the  draft  attached. 

i( 
(Whereupon  plaintiff  offered  in  evidence  the  expense  bills  s. 
and  receipts,  as  Exhibits  BB,  and  the  court  thereupon  reserved  | 
its  ruling  until  further  proceedings.) 

Redirect  examination. 

That  he  thought  Mr.  Rosene  had  reported  at  their  meeting  in 
April  that  he  had  already  paid  $50,000  on  this  subscription. 

That  at  the  September  meeting  it  came  out  that  there  had  been 
an  additional  payment  of  $25,000  in  July;  didn't  remember  just 
when  these  facts  came  out  as  to  dates,  it  was  ten  years  ago  and  of 
course  he  had  a  recollection  of  the  whole  thing  as  it  came  along, 
but  he  did  not  recall  the  dates.  \ 

That  the  statement  of  account  then  was  that  including  these 
amounts  which  had  been  paid  $50,000 — and  the  other  credits  which 
they  were  to  give  at  that  time — taking  the  indebtedness  of  the  de- 
fendant against  the  plaintiff  at  that  time  aggregated  about  $125,- 
000;  as  the  business  was  going  on  all  the  time  carrying  freight  as 
he  recalled  at  that  time  and  business  was  going  on  between  the 
two  companies  at  the  time; 

Did  not  know  anything  about  whether  the  plaintiff  made  its 
clearances  of  its  business  through  the  defendant,  its  checks  paid 
and  so  on;  the  other  officers  would  have  more  knowledge  of  that. 
He  didn't  know. 

(Witness  was  shown  Exhibit  K  and  asked  what  was  the 
balance  of  the  indebtedness  from  the  plaintiff  to  the  defendant, 
as  shown  by  the  last  balance  sheet  made  prior  to  September 
5,  1906,  and  testified:) 

Would  it  not  be  better  to  have  one  of  the  accountants  figure 
them  up  and  balance  these  up ;  there  was  no  balance  sheet  there, 
Was  there? 
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Yes,  it  was  balanced  up  August  31.  It  showed  $57,692.22 ;  that 
it  looked  to  him  like  the  defendant's  books  when  last  balanced 
prior  to  September  5  showed  the  plaintiff  1o  be  indebted  to  the 
defendant  in  that  sum,  $57,692.22. 

That  there  had  been  $50,000  paid  by  Mr.  Rosen e  in  April  and 
$25,000  subsequently,  making  $75,000  on  that  stock  that  was  al- 
ready credited;  and  those  payments  together  with  this  $57,692.22 
was  what  he  understood  was  paying  for  this  $125,000  of  stock 
which  they  authorized  to  })e  subscribed,  that  was  the  waj-  he  re- 
called it. 

Witness  excused. 

J.  D.  TRENHOLME,  recalled,  as  a  witness  for  defendant,  testi- 
fied: 

Name  was  J.  D.  Trenholme ;  resided  at  Seattle  since  fall  of 
1899,  was  connected  with  the  defendant  in  1906,  had  been  con- 
nected with  defendant  since  its  organization  in  the  winter,  about 
January,  1900,  as  he  remembered  it ;  had  been  a  trustee  of  that  cor- 
poration and  secretary,  also  a  stockholder. 

Never  held  any  stock  in  plaintiff;  never  served  as  a  director  of 
plaintiff ; 

Didn't  think  he  ever  qualified  as  such. 

Never  gave  anybody  a  proxy  to  represent  him  as  a  stockholder 
at  any  stockholders'  meeting  of  that  company; 

As  secretary  had  charge  of  the  minutes  of  defendant  eorpora- 
ition;  those  minutes  were  written  up  afterward,  after  the  trustees 
were  in  session;  kept  just  notes  from  which  to  m^ake  his  entries; 
after  his  minutes  would  be  written  up,  the  notes  were  immediately 
destroyed,  they  were  not  kept  at  all  -.  merely  a  memorandum  from 
which  he  could  write  the  minutes. 

I  "Would  say  that  he  attended  all  of  the  meetings  of  the  board 
bt  trustees  of  that  corporation  between  the  middle  of  March  and 
the  5th  of  September,  1906. 

That  the  defendant  at  no  time  prior  to  September  5,  1906,  ever 
mthorized  Mr.  Rosene  to  subscribe  for  capital  stock  in  the  plaintiff 
m  behalf  of  this  defendant  in  any  amount. 

(Witness  was  then  asked:  Did  the  board  of  trustees  at 
any  time  ratify  any  subscription  made  by  Mr.  Rosene  to  the 
capital  stock  of  plaintiff  outside  of  the  subscription  authorized 
at  that  meeting  of  September  5,  1906.     To  which  plaintiff  ob- 
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jected  as  incomipetent  and  not  the  best  evidence  and  eallmg  for 
the  conclusion  of  the  witness; 

Which  objection  was  overruled  by  the  court,  to  which  rul- 
ing the  plaintiff  excepted  and  its  exception  was  allowed; 
whereupon  the  witness  answered:) 

They  did  not. 

That  the  first  time  he  ever  got  any  information  from  any 
source  that  Mr.  Rosene  had  attempted  to  make  the  subscription  ta 
the  capital  stock  of  plaintiff  on  behalf  of  defendant  was  one  morn- 
ing when  he  was  passing  the  Piiget  Sound  National  Bank,  Mr. 
Purth  called  him  in  and  showed  him  the  prospectus  of  the  plain- 
tiff. 

That  was  when  Mr.  Rosene  was  in  New  York,  he  had  not  re- 
turned for  some  time  afterwards;  that  there  was  a  meeting  of  the 
board  of  trustees  called  and  held  immediately  after  Rosene 's  re- 
turn; it  was  called  for  the  purpose  of  having  an  explanation  from 
Mr.  Rosene; 

There  were  Mr.  Treat,  Mr.  Thomsen,  witness,  Captain  Jarvis 
and  he  thought  Mr.  A.  J.  Trimble,  and  Mr.  Greenough,  present  at 
that  meeting;  of  those  trustees,  Mr.  Jarvis,  Mr.  Trimble  and  Mr. 
Greenough  are  dead;  Mr.  Hartman  was  present  at  that  meeting; 
Hartman  was  attorney  for  the  company; 

That  they  were  very  much  excited  over  the  fact  that  Mr. 
Rosene  had  made  a  subscription  without  consulting  his  trustees  and 
immediately  upon  his  coming  home  the  trustees  were  called  to- 
gether for  the  purpose  of  having  him  (Rosene)  make  this  explana- 
tion and  he  explained  the  organization  of  the  plaintiff,  stating  that 
it  was,  he  thought,  a  good  thing  and  good  business  for  the  defen- 
dant to  be  identified  with ;  all  of  the  trustees  disagreed  with  him 
and  a  resolution  was  introduced  disaffirming  his  action. 

Witness  did  not  know  who  introduced  that  resolution;  he  had 
forgotten  but  it  was  introduced ;  Mr.  Riosene  made  the  statement 
that  if  we  did  not  want  that  investment  that  he  could  readily  take 
and  sell  the  amount  that  he  had  subscribed  for  their  company  and 
he  asked  that  we  make  no  official  record  of  that  meeting  for  the 
reason  that  it  might  handicap  him  when  he  took  the  matter  up 
again  with  his  New  York  associates ;  that  is  the  sum^  and  substance 
of  that  meeting; 

That  the  resolution  witness  said  was  introduced  was  voted  on 
by  the  board;  they  passed  unanimously  the  resolution. 

That  the  associates  Rosene  had  referred  to  were  associates  with 
him  in  the  plaintiff; 
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That  he,  Rosene,  stated  what  his  relations  were  with  the  plain- 
tiff; that  he  stated  he  was  the  manager  or  managing  director  and 
all  the  time  thai  Rosene  M^as  in  Seattle  during  that  season  he  as- 
;  sumed  that  position ; 

That  witness  was  told  that  Mr.  Henry  C.  Davis  was  president 
of  the  plaintiff  at  that  time.  Mr.  Davis  told  witness  that  he,  Davis, 
was  associated  with  Houseman  &  Company  in  New  York ; 

That  Mr.  Darvis  was  out  here  (Seattle)  after  this  meeting  held 
in  April,  in  the  spring  of  1906,  a  very  sort  time  after  that  meeting. 

'         That  witness  had  talked  with  Mr.  Davis  at  that  time,  met  him 
at  the  entrance  of  the  Btitler  Hotel; 

(Whereupon  the  witness  was  asked: 

"Did  you  notify  himi  or  had  he  been  notified,  so  far  as 
you  could  tell  from  his  conversation  with  you  of  this  action 
of  the  board  of  trustees  of  the  defendant  company."  To  which 
i  plaintiff  objected  as  incompetent,  which  objection  was  over- 
ruled by  the  court  to  which  ruling  the  plaintiff  and  its  excep- 
tion was  allowed;  whereupon  the  witness  answered:) 

That  he  met  Mr.  Davis  at  the  entrance  of  the  Butler  Hotel,  and 
they  walked  into  the  hotel  and  sat  down  there  and  began  talking 
about  the  Development  Company,  and  Mr.  Davis  ai?ked  witness 
;  about  the  trouble  that  they  were  making  for  Mr.  Rosene  out  here, 
and  Mr.  Davis  asked  witness  what  it  was  all  about  and  witness 
told  him;  witness  told  him  of  the  action  of  their  trustees  with  ref- 
lerence  to  Rosene 's  subscription,  told  him  of  their  action,  of  the 
trustees,  with  reference  to  this  subscription  of  that  $250,000. 

(Whereupon  counsel  for  plaintiff  stated  that  plaintiff's 
objection  goes  to  all  ihis  for  the  same  reason,  to  which  the 
court  assented.) 

That  Mr.  Rosene  went  to  Nome,  either  on  the  first  or  the  sec- 
end  sailing  of  their  steamer,  the  last  of  June  and  the  first  part  of 
July. 

That  he  did  not  remember  exactly  when  it  was  that  Rosene 
icame  back  but  it  was  in  the  fall,  perhaps  in  the  early  fall,  and  an- 
other meeting  of  the  trustees  was  called. 

At  the  meeting  of  September  5,  1906,  was  the  first  time  that 
the  matter  of  this  subscription  came  before  the  board  after  their 
disaffirmance  in  April; 

That  at  the  time  of  the  disaffirmance  in  April  a  communication 
or  statement  was  made  to  the  board  by  Mr.  Rosene  as  to  payments 
le  had  made  on  that  subscription  while  he  was  in  New  York,  which 
was  that  he  (Riosene)  had  paid  $50,000. 
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(Whereupon  witness  was  asked:  "What  action  was  taken 
about  that  $50,000;  what  was  done  about  that,"  to  which  the 
witness  answered  :) 

That  Mr.  Rosene  was  to  sell  that— he  was  to  reimburse  them 
(defendant)  even  for  the  $50,000 — that  amount  was  to  be  made 
good  to  the  commercial  company. 

When  they  met  in  the  September  following  it  developed  that 
other  amounts  had  been  paid— witness  would  refer  to  the  books — 
but  there  was  one  payment  of  $25,000  in  July — that  is  a  transfer 
was  .made  of  $25,000.  * 

That  at  the  meeting  of  the  board  of  trustees  September  '5, 
1906,  the  question  came  up  as  to  this  subscription  to  the  stock  of 
plaintiff;  at  that  time  they  agreed  to  authorize  Mr.  Rosene  to  sub- 
scribe for  $125,000;  at  that  time  the  plaintiff  owed  the  $125,000, 
which  included  the  $75,000  which  had  been  paid; 

That,  as  to  what  arrangement  was  made  as  to  how  this  $125,- 
000  which  they  authorized  the  president  to  subscribe,  was  to  be 
paid  it  was  already  paid  excepting  that  they,  plaintiff,  owed  them  j 
fifty  or  sixty  thousand    dollars  on  the   books  at  that  time,  just  ( 
simply  a  question  of  giving  them    credit  for    $50,000    additional;  j 
plaintiff  had  already  been  given  credit  for  $75,000  on  this  subscrip-  ; 
tion — it  was  not  on  the  subscription,  the  original  seventy-five  was  ii 
not  on  the  subscription — plaintiff  owed  that  much  money  to  de-  " 
fendant,  up  until  that  time  they,  defendant,  did  not  regard  it  as  a 
subscription  at  all;  in  addition  to  that  plaintiff  owed  them  some 
fifty  odd  thousand  dollars. 

That  Mr.  Perl  explained  the  state  of  accounts  with  the  board; 
Perl  was  auditor. 

Witness,  as  secretary,  had,  yes  and  no,  supervision  over  the 
bookkeeping  and  accounting — he  had  the  right  and  authority  at 
all  times  to  go  in  and  get  all  the  data  and  information  that  he 
wanted  from  the  books — he  was  the  only  officer  of  the  company 
that  was  there  all  the  time ;  of  course  he  had  supervision  of  the  en- 
tire affairs  of  the  company ;  that  in  a  general  way,  he  kept  posted 
from  time  to  time  as  to  the  state  of  the  accounts  between  the  com- 
pany and  the  other  parties  it  was  doing  business  with ;  that  he  did 
not  know  anything  about  this  payment  of  $25,000  that  was  said 
to  have  been  made  some  time  during  that  summer;  thax  was  made, 
he  learned  afterward  that  Mr.  Rosene  handed  into  Mr.  Perl  a  mem- 
orandum of  that  kind  and  asked  Mr.  Perl  to  make  that  record;  that 
he  had  seen  the  voucher,  if  it  was  that  pencil  memorandum  initialed 
by  Mr.  Rosene  and  made  by  Mr.  Perl;  that  witness  had  no  knowl- 
edge of  it  at  the  time  it  Avas  paid;  might  have  known  about  it  prior 
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tQ  §th  of  September  but  did  not  know  it  prior  to  Mr.  Eosene  's  go- 
ing; to  Nome. 

That  witness  recalled  the  minutes  where  a  resolution  was 
passed  by  the  board  of  trustees  with  reference  to  this  matter  on 
April  10,  1907. 

(Whereupon  defendant's  counsel  read  the  resolution  of 
April  10,  1907,  which  had  been  introduced  in  evidence,  Exhibit 
I,  as  follows : 

"Resolved,  that  this  corporation  does  hereby  confirm  its  sub- 
scription to  the  capital  stock  of  the  Northwestern  Development 
Ooi^ipany  in  the  sum  of  $125,000,  par  value,  and  no  more,  and  that 
the  attorney  of  the  company  be  and  is  hereby  authorized  and  di- 
rected and  required  to  prepare  the  necessary  notice  to  be  sent  to 
the  secretary  of  the  Northwestern  Development  Company,  notify- 
ing the  said  Northwestern  Development  Company  that  no  subscrip- 
tion to  the  capital  stock  of  that  Company  was  ever  authorized  in 
!  any  sum  or  sums  whatsoever  except  the  $125,000, ' '  and  the  witness 
was  asked: 

"Now,  what  was  the  occasion  for  passing  that  resolution,  what 
brought  it  up,"  to  which  he  answered:) 

That  as  he  remembered  it  Mr.  Elccles  came  on  the  scene  along 
about  that  time  and  he  brought  the  matter  up  again.  Mr.  Eccles 
was  the  manager  or  managing  director  of  the  Guggenheim's;  that 
resolution  was  passed  at  that  meeting; 

That  witness  would  say  that  he  gave  a  notice  to  plaintiff  pur- 
suant to  that  resolution ;  Mr.  Hartman  was  asked  to  prepare  a  for- 
mal notice  to  be  sent  on  to  the  office  or  he  thought  the  secretary  of 
plaintiff;  that  Mr.  Bartman  did  prepare  such  a  notice. 

(Witness  is  shown  paper  marked  defendant's  Exhibit  3 
and  testified:) 

That  was  a  draft  of  the  latter  made  by  Mr.  Hartm'an ;  that  wit- 
ness saw  that  letter  when  it  came  in  the  office ;  that  he  would  say 
that  the  notice  witness  gave  to  plaintiff  of  this  resolution,  followed 
the  form  given  by  Mr.  Hartman  in  that  letter ;  that  he  was  not  quite 
sure,  just  when  he  sent  that  letter,  but  it  was  a  matter  that  was 
very,  very  important  to  them  and  that  notice  would  have  been  sent 
just  as  quickly  as  they  would  receive  Mr.  Hartman 's  instructions 
there;  that  according  to  his  best  recollection,  that  was  the  form 
olE  notice  which  he  gave;  that  it  was  sent  by  mail,  properly  ad- 
dressed and  prepaid ;  Mr.  Henderson  was  secretary  of  the  company 
and  that  communication  would  go  to  him. 
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(Whereupon  defendant  offered  in  evidence  paper  marked 
defendant's  Exhibit  .3,  to  which  plaintiff  objected  on  the 
ground  of  incompetency,  and  the  ruling  of  the  court  on  the 
objection  was  reserved.) 

(Whereupon  the  witness  was  asked  how  the  financial  deal- 
ings between  the  defendant  and  plaintiff  was  carried  on  here 
in  Seattle  and  Alaska,  and  answered:) 

That  the  defendant  owned  the  Northwestern  Steamship  Com- 
pany, every  dollar  of  its  stock,  the  same  board  of  trustees  handled 
the  Steamship  Com^pany  which  handled  the  affairs  of  the  defen- 
dant; that  defendant  acted  as  a  clearing  house  for  plaintiff;  they 
disbursed  all  of  plaintiff's  funds  and  all  of  the  funds  that  the  Nome 
plant  of  plaintiff  spent  during  the  season  of  1906,  in  building  a 
large  stretch  of  railroad,  was  handled  through  the  defendant's  ac- 
counts, that  is  their  company's  disbursements;  when  Nome  ordered 
any  money  they  drew  on  defendant,  witness  was  talking  about  the 
managers  of  plaintiff  at  Nome,  including  Mr.  Whitehead,  the 
banker  up  there,  he  had  something  to  do  with  the  plaintiff;  when 
they  wanted  funds  they  drew  on  the  defendant  here  in  Seattle, 
twenty-five  or  fift}"  thousand  at  a  time ;  the  defendant  would  in 
turn  reimburse  themselves  by  drawing  on  the  New  York  Develop- 
ment Company ;  so  all  of  the  funds  of  the  plaintiff  both  at  Nome 
and  Seattle  were  handled  here  in  defendant's  office;  they  carried 
all  of  plaintiff's  freight  that  summer,  amounting  into  thousands 
of  tons,  it  went  forward  prepaid  and  they  always  handled  their 
business  on  a  simply  cash  basis;  if  the  plaintiff  didn't  have  funds, 
why  they  carried  them  until  their  funds  in  the  bank  were  sufficient 
to  take  care  of  their  cash  account.  That  accounted  for  all  this 
multiplicity  of  accounts  in  their  balance  sheet,  that  counsel  were 
discussing. 

(Witness  was  requested  to  look  at  ledger  account  of  de- 
fendant's books  against  plaintiff,  Exhibit  K  1  and  asked  what 
amount  of  charges  were  made  by  the  defendant  against  the 
plaintiff  between  April  18  and  August  31,  the  approximate 
amount,  and  answered:) 

That  he  would  have  to  total  that  up,  those  ran  into  a  big  sum; 
would  say  it  was  at  least  $400,000 ;  that  balance  on  August  31,  was 
$57,692.00  according  to  those  figures. 

That  those  charges  there  represent  moneys  the  defendant  had 
paid  out  for  plaintiff  during  that  period  of  time,  or  the  freight  ow- 
ing to  the  steamship  company,  or  the  lighterage  charges  owing  to 
the  North  Coast  Lighterage  Company  or  advances  made  at  Nome 
on  drafts  drawn  by  Nome  on  them,  that  covers  that  account;  as 
he  had  stated  that  account  showed  all  of  the  money  that  the  plain- 
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tiff  had  spent,  both  here  in  Seattle  or  at  Nome  that  they  knew  any- 
thing about,  up  to  and  including  that  date. 

(Paper  dated  July  25,  1906,  shown  witness,  who  testi- 
fied:) 

That  was  a  draft  drawn  by  Doctor  Whitehead  at  Nome  for 
funds  that  they  needed  at  Nome ;  Doctor  Whitehead  was  associated 
with  plaintiff  at  Nome,  they,  plaintiff,  were  building  a  railroad  at 
Nome  at  that  timie,  and  this  was  just  one  of  the  drafts  made  by 
plaintiff  at  Nome  on  them  for  funds  to  keep  them  in  operation  up 
there ;  that  w^as  paid  by  defendant  and  charged  to  plaintiff  on  the 
account;  defendant  would  in  turn  draAv  on  plaintiff  at  New  York 
and  give  them  credit  for  the  amount  that  defendant  received;  that 
entire  account  was  made  up  of  transactions  of  that  kind ;  he  did 
not  know  whether  any  of  the  freight  items  were  in  that  account 
or  not,  had  not  looked  it  over  for  that  purpose. 

(Whereupon  witness  was  shown  other  vouchers  then  and 
asked  to  state  whether  those  are  of  the  same  general  character, 
and  answered:) 

That  he  would  say  they  were  all  of  the  same  order;  that  was 
in  the  regular  form  that  all  of  these  charges  came  down  from  Nome 
to  the  Seattle  office. 

(Witness  being  shown  Exhibit  AA,  testified:) 

Those  are  all  payable  to  the  steamship  company,  and  they 
cover  the  cost  of  transportation  of  the  plaintiff's  freight  from 
Nome  to  Seattle,  those  cover  their,  plaintiff's  cash  items  for  their 
freight,  all  of  these. 

That  he  would  not  say  without  checking  up  that  account  that 
any  of  those  items  which  are  covered  by  those  checks  entered  into 
that  account,  Exhibit  K  1,  he  would  have  to  see  whether  they  were 
included  then  but  he  thought  they  would  not  be;  to  be  able  to  an- 
swer that,  he  would  have  to  run  down  through  these  items  to  see 
whether  any  of  these  were  for  freight  charges  or  not,  but  in  the 
ordinary  course  of  business,  he  would  say  they  did  not  enter  into 
that  account  at  all,  because  the  plaintiff  had  their  own  funds  in 
here  and  the  freight  went  forward  prepaid  and  as  a  ship  would 
clear,  they  would,  from  the  manifest,  figure  out  the  amount  of  the 
freight  earnings  and  give  the  steamship  company  a  check  for  the 
amount;  that  would  be  the  natural  way  of  handling  that  business; 
it  might  be  the  plaintiff  would  not  have  any  money  on  hand  just 
at  the  moment  to  pay  the  freight  charges,  but  still  M'e  would  close 
the  account  by  giving  a  check  for  it. 
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That  in  case  of  freight  charges  of  that  kind  were  closed  by 
giving  a  check  in  the  name  of  plaintiff  on  a  bank,  payable  to  the 
steamship  company,  he  did  not  think  it  would  enter  into  that  ac- 
count at  all.  He  did  not  check  it  up  to  see  whether  any  of  those 
checks  there  correspond  to  the  amount  here  but  he  took  it  that  they 
did  not,  any  of  the  items  in  those  checks. 

Cross  examination. 

That  to  his  knowledge  the  directors  of  plaintiff  never  had  anj: 
meetings  in  Seattle;  that  he  never  attended  any  meeting  in  New 
York  of  the  board;  never  had  a  dollar's  interest  in  plaintiff;  never  f 
had  a  dollar  of  stock  in  plaintiff; 

That  he  would  say  he  never  gave  any  proxy  to  any  person  for  | 
any  shares  of  stock  in  his  name,  would  not  be  positive  as  to  that 
because  Mr.  Rosene  told  him  when  Rosene  came  back,  Rosene  said 
something  about  having— he  referred  to  having  part  of  the  board 
out  here  and  of  course  he  would  have  to  have  some  one  to  repre- 
sent him  here ; 

That  he  was  closely  identified  with  John  Rosene  at  that  time; 
he  and  Rosene  along  with  two  other  associates  organized  the  de-' 
fendant. 

That  not  always  whatever  Rosene  did  in  witness'  name  to  fur- 
ther Rosene 's  interest,  would  be  satisfactory  to  witness. 

That  in  a  transaction  such  as  having  witness  elected  director 
in  one  of  Rosene 's  independent  companies,  in  that  particular  case, 
he  thought,  would  not  be  satisfactory  to  witness. 

That  he  acted  as  assistant  secretary  of  the  company  just  for 
the  purpose  of  disbursing  funds  during  Rosene 's  absence;  some 
one  had  to  do  it  here ; 

That  he  first  beard  of  this  organization  of  plaintiff  from  Jacob 
Furth;  he  called  witness  into  the  bank  and  asked  him  about  this 
new  company  they  were  organizing.  The  prospectus  would  rather 
lead  witness  to  believe  that  it  was  another  subsidiary  of  the  de- 
fendant—and it  was  soliciting  the  subscription  to  stock  through 
the  old  stockholders  of  defendant,  as  he  remembered  it;  that  he 
did  not  receive  a  copy  of  that  prospectus;  that  he  received  no  com- 
munication from  Mr.  Rosene  before  he  came  back  from  New  York, 
with  reference  to  the  organization  of  the  company;  the  first  in- 
formiation  they  had  was  this  prospectus  that  Mr.  FHirth  asked  him 
about;  would  not  say  that  he  had  no  further  communication  until 
John  Rosene  came  back ;  he  would  fancy  that  he  wrote  to  Mr. 
Rosene  with  reference  to  it,  because  they  were  very  much  exercised 
over  this  subscription. 
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That  he  would  say  it  was  in  March  that  Mr.  Purth  told  him 
about  this,  could  not  say  as  to  how  early  in  March;  it  was  a  long 
time  ago  but  he  knew  Mr.  Rosene  was  just  about  ready  to  go  to 
Seattle  when  they  were  first  advised  of  it.  Rosene  came  to  Seattle, 
as  he  remembered,  early  in  April;  the  April  12,  1906,  meeting  was 
called  just  as  quickly  as  it  could  be  called  after  his  arrival  here; 
so  he  only  arrived  within  a  day  or  two  before  the  meeting;  up  to 
that  time  he  had  heard  nothing  from  John  Rosene  with  reference  to 

i     the  organization  of  this  company  except  through  Jacob  Purth ;  this 

li     prospectus  was  the  matter  that  gave  them  the  greatest  concern; 

t  would  not  say  he  MTote  to  Rosene  about  it  as  soon  as  he  saw  the 
prospectus  but  fancied  he  did :  could  not  say  positively  that  he  got 
any  response  to  his  letter:  his  letter  would  surely  be  in  the  nature 
of  a  remonstrance ;  he  presumed  if  he  wrote  they  got  a  reply;  would 

ai  ^  not  say  positively  even  that  because  Mr.  Rosene  might  have  been 

ill  I  on  his  way  home  here. 

r^  ' 

(Witness   shown   paper   marked   for   identification   "OC" 

and  testified:) 

That  he  thought  he  had  seen  it  before ;  he  had  forgotten  this 
but  he  would  say  that  he  received  it  in  due  course  by  wire,  about 
its  date ;  that  same  information  was  practically  in  the  prospectus 
of  plaintiff. 

(Plaintiff  offered  paper  in  evidence  and  it  was  received 
in  evidence  and  marked  Exhibit  "CC:") 

That  as  witness  remembered  it  the  substance  of  that  telegram 
was  incorporated  in  the  prospectus  of  plaintiff. 

That  he  did  not  have  any  stock  in  the  company;  he  noticed 
by  the  books  there  was  one  share  issued  in  his  name ;  never  had 
it  m  his  possession. 

(Witness  was  asked:  "And  you  never  attended  a  meet- 
ing of  the  board?"  answered:) 

f  Outside  of  signing  his  checks,  outside  of  signing  the  plaintiff's 

*  1  checks  here  in  Seattle,  as  near  as  he  could  remember,  ten  years 
4  !  back. 

jijj  (Witness  was  shown  a  letter  marked  for  identification  as 

^j.  "DD"  and  asked  whether  he  ever  saw  that  before,  and    an- 

swered:) 

That  he  would  not  say,  he  might  have  seen  that. 

(Witness  was  shown  a  letter  marked  for  identification 
"EE"'  and  asked  whether  that  was  not  a  copy  of  a  letter  from 
his  office,  and  answered:) 
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That  he  would  say  so,  it  looked  like  it,  and  the  stenographer 
that  used  to  do  his  work. 

(Witness  was  shown  a  registered  mail  receipt  marked  for 
identification  "FP,"  and  testified:) 

That  was  Mr.  Perl's  signature  on  the  receipt. 

(Whereupon  plaintiff  offered  in  evidence  Elxhibits  DD, 
EE  and  FF  and  they  were  received  in  evidence  and  read  to 
the  jury.) 

That  "H.  J.  S."  was  the  stenographer. 

That  this  meeting  of  the  defendant  in  April,  1906,  would  be 
a  special  meeting  called  for  that  purpose. 

Could  not  tell  without  reference  to  the  by-laws  how  long  a 
notice  was  required  to  give  for  a  special  meeting. 

That  he  could  not  state  the  dates,  could  not  say,  when  this 
m'ceting  in  April,  a-t  which  subscription  was  repudiated,  was  held; 
those  minutes  Avere  kept  by  him; 

That  this  meeting  of  defendant's  board  in  April,  1906,  called 
shortly  after  Rosene's  return  to  Seattle,  at  which  this  question  was 
discussed,  Rosene  reported  this  subscription  to  the  board;  witness 
was  the  secretary  of  the  company  at  that  time ;  it  was  his  duty  to 
keep  the  minutes; 

That  in  this  instance  he  did  not  keep  the  minutes ;  that  as  be- 
fore stated  they  did  not  take  any  minutes  of  that  meeting  for  the 
reason  that  they  did  not  want  to  embarrass  Mr.  Rosene  any  more 
than  was  necessary,  in  order  to  help  him  to  get  out  from  under 
this  difficulty ;  that  he  could  have  had  a  memorandum  of  the  tran- 
saction without  inserting  it  in  the  record,  and  could  have  preserved 
that  but  he  did  not  do  that ; 

Did  not  remember  of  requesting  Mr.  Hartman  to  make  a  mem- 
orandum of  the  minutes ;  Mr.  Hartman  was  there  and  witness 
talked  the  matter  over  with  Mr.  Treat  before  he,  Treat,  invited 
Mr.  Hartman  down  there;  they  wanted  to  do  whatever  was  neces- 
sary to  preserve  their  legal  rights  in  the  matter;  that  was  why  Mr. 
Hartman  was  there ;  he  usually  did  not  meet  with  them  in  their 
trustees'  meetings; 

That  he  had  heard  only  a  part  of  Mr.  Hartman 's  testimony  yes- 
terday ; 

Didn't  think  he  was  here  (in  court)  at  the  time  Hartman  made 
the  statement  that  he,  Hartman,  made  a  memorandum  of  the  min- 
utes in  order  to  be  able  to  draught  the  proper  resolution ; 
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I  That  he  could  not  say  who,  at  that  time  offered  the  resolution 
repudiating  the  subscription;  Mr.  Treat  and  Mr.  Thomsen  were 
the  ones  that  were  more  active  in  the  discussion  of  this  entire  mat- 
ter; Mr.  Rosene  was  in  the  chair;  would  say  that  Mr.  Rosene  put 
the  motion;  he  always  did,  he  always  was  in  the  chair  when  he 
was  present  and  he  was  there  at  that  time;  and  this  motion  was 
put  by  him; 

Would  not  say  that  the  secretary  read  it  before  it  was  put, 
would  say  that  the  motion  was  made — didn't  know  whether  it  was 
in  writing  or  whether  it  was  just  simply  a  verbal  motion;  could  not 
say  as  to  that  postively;  it  was  a  very  important  matter;  it  would 
impress  itself  on  his  mind  at  that  time  so  much  so  that  he  would  have 
some  memory  of  the  method  in  which  he  disposed  of  this  $125,000 
transaction,  or  this  $250,000  transaction;  he  was  just  as  positive 
as  anything  in  the  world  that  that  motion  was  put  and  they  re- 
pudiated that  subscription  and  it  was  so  understood  by  every  single 
trustee  present ;  it  may  have  been  put  both  orally  and  read  from 
i  a  paper,  it  may  have  been  handled  both  ways — it  is  ten  years  ago. 

If  read  from  a  paper,  he  could  not  tell  what  became  of  it:  any 
formal  resolution  reduced  to  writing  might  have  been  in  the  secre- 
tary's hand;  that  might  have  been  the  natural  thing,  as  they  were 
all  sitting  around  the  table,  and  if  there  was  no  record  to  be  made 

or  kept  of  that  meeting,  there  would  be  no  occasion  for  keeping 
that  particular  resolution  ;  witness  would  not  keep  it  anyway  be- 
cause the  only  minutes  that  he  kept  of  any  of  these  trustees'  meet- 
ings were  right  there  in  that  book. 

That  he  would  not  keep  a  separate  memorandum  in  writing 
I  showing  what  the  transaction  of  that  board  of  trustees  was  after 
'  it  was  determined  by  the  board  not  to  put  it  in  the  official  minutes, 
because  it  was  unanimous  that  the  matter  was  repudiated; 

That  he  said  this  matter  next  came  before  the  board  in  Sep- 
tember after  Mr.  Rosene  came  down  from  Nome ; 

Returning  to  the  April  meeting,  Mr.  Rosene  was  to  dispose  of 
the  stock  of  this  subscription  and  get  us  back  even  the  $50,000 
j  that  he  had  paid,  they  were  to  be  reimbursed  for  that  amount; 

That  he  learned  later  in  the  year  before  the  September  meet- 
ing, that  there  had  been  an  item  of  $25,000  credited  on  the  open 
account  for  plaintiff  on  their  books;  not  on  this  subscription;  all 
that  he  learned  about  it  was  just  as  you  see  on  that  memorandum; 
he  noted  where  Mr.  Rosene  had  given  Mr.  Perl  instructions— if  wit- 
ness could  refresh  his  memory,  where  Mr.  Rosene  had  given  Mr. 
Perl  instructions  to  make  that  entry  on  his  books; 
1  That  this  memorandum  read  that  it  was  on  the  subscription; 

it  looked  that  the  whole  item  as  shown  by  the  voucher  was  a  credit 
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on  the  subscription ;  it  read  that  way ;  that  was  the  memorandum 
which  he  saw  prior  to  September,  that  is  when  he  discovered  that 
an  additional  amount  had  been  paid  or  given  credit  on  their  book. 
Witness  had  access  to  the  books; 

That  Mr.  Perl,  the  auditor,  would  have  taken  instructions  from 
witness,  also  from  Mr.  Rosene. 

Witness  did  not  instruct  Mr.  Perl  to  charge  back  this  item  of 
July  15,  of  $25,000,  as  shown  by  that  voucher; 

That  was  an  item  similar  to  the  $50,000  already  gone  into  the 
same  channels  as  that  $25,000  that  was  not  anything  they  could  do 
until  Mr.  Rosene  returned  to  Seattle. 

(Witness  was  shown  Exhibit  K  1  and  asked  to  show  how 
much  his  Company  owed  the  plaintiff  on  July  15,  1906,  and 
answered:) 

They  didn't  seem  to  be  balanced  on  that  date. 

Would  not  say  the  Commercial  Company  (defendant)  was  in- 
debtedness to  Development  Company  (Plaintiff)  in  the  sum  of 
$75,000  on  that  date;  would  say  only  fifty;  they  are  credited  on 
June  25  with  $25,000;  on  July  7th  with  fifty  and  then  on  July  9th 
they  are  charged  with  $25,000  and  then  on  the  26th  they  are 
charged. 

On  the  15th  they  are  credited  with  $25,000:  that  would  leave 
$75,000  to  their  credit  up  to  the  15th— yes. 

That  it  would  have  been  feasible  to  have  charged  this  item 
of  $25,000  that  is  in  the  voucher  of  July  15th  back  on  that  account 
—  there  were  funds  there  on  the  plaintiff;  but  counsel  seemed  to 
overlook  the  fact  that  this  defendant  was  provided  at  all  times 
with  funds  to  disburse  the  plaintiff's  expenditures. 

They  started  in  from  the  inception  of  the  plaintiff  to  do  it  and 
they  were — they  did  not  want  to  do  anything  to  harass  the  plain- 
tiff, but  they  wanted  to  keep  plaintiff's  fund  on  hand  at  all  times 
because  they  did  not  know  what  steamer  might  come  down  with 
a  draft  on  them  and  they  wanted  funds  on  hand  at  all  times  to  take 
care  of  their  affairs,  their  indebtedness. 

That  they  drew  on  New  York  to  reimburse  themselves  for  any 
payments  they  made  for  plaintiff;  they  were  simply  a  clearing 
house. 

(Witness  was  then  asked:  "Now  on  the  15th  of  July  you 
find  your  company  owed  the  Development  Company  $75,000— 
now  why  didn't  you  charge  back  this  item,  if  that  had  been 
wrongfully  credited  to  them,"  and  answered:) 
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Why  charge  it  back,  that  he  would  not  have  charged  it  back 
intil  Mr.  Rosene  came  back. 

That  on  September  5th  he  might  have  gone  in  there  and  looked 
iy«r  the  accounts,  and  he  often  did ; 

That  on  September  5th,  this  plaintiff  company  owed  them 
;57,692,  which  added  to  the  $75,000  which  had  been  charged  against 
[;heir  company  and  credited  plaintiff,  would  miake  a  little  over 
^25,000. 

(Witness  was  then  asked:  "And  it  was  for  the  reason 
that  these  accounts  about  balanced  in  that  way,  that  you  said, 
'well,  we  will  take  $125,000  of  this  stock  and  call  it  square,'  " 
and  answered:) 

That  might  have  entered  into  it,  but  they  decided  to  take  the 
^125,000  of  that  subscription;  that  was  what  they  decided  to  do; 
[Cheir  books  showed  that  they  had  already  been  paid  a  certain 
imount  on  the  subscription  so  that  they  decided,  after  discussing 
I  very,  very  thoroughly,  that  they  would  take  $125,000,  because 
,:hey  took  it  up  and  discussed  it  and  decided  to  make  it;  this  con- 
itreversy  was  hanpring  all  summer. 

(Witness  was  then  asked:  "What  controversy  was  there 
if  you  had  repudiated  this  subscription,"  and  answered:) 

That  they  were  doing  business  for  the  plaintiff  and  Mr.  Rosene 
always  contended  that  they  should  make  a  subscription  to  plain- 
tiff's stock,  so  that  after  Rosene  came  down  in  the  fall,  they  de- 
cided to  subscribe  for  $125,000. 

The  plaintiff  had  $75,000  of  their  money  already  and  perhaps 
j$100,000;  plaintiff  owed  them  $57,000  more  on  open  account;  de- 
[cided  to  dispose  of  it  one  way  or  the  other,  whether  they  were  go- 
iing  to  subscribe  or  not— they  decided  to  subscribe  and  authorized 
him  to  subscribe. 

(Witness  was  then  asked:  "And  it  was  not  because  they 
were  indebted  to  you  and  you  could  not  collect  the  money,  as 
Mr.  Hartman  suggested  yesterday — that  was  not  the  reason, 
was  it,"  and  answered:) 

That  he  did  not  think  that  plaintiff  ever  let  a  draft  go  to 
'protest  at  this  time;  that  there  had  been  no  repudiation  of  plaintiff 
paper ; 

'        That  he  didn't  know  whether  plaintiff  was  financially  respon- 
sible or  not — would  not  even  say  that  one  of  the  drafts  did  not  go 

to  protest;  would  have  to  look  it  up  and  find  out. 

He  would  like  to  look  up  the  account  and  see— if  the  books 
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say  they  paid  plaintiff  $32,000  in  October  to  balance  that  account, 
he  would  say  they  did. 

That  Mr.  Rosene  did  not  finally  j)ersuade  the  board  that  the 
investment  was  a  good  investment  because  if  counsel  would  refer 
to  the  minutes  he  would  find  that  it  authorized  him  to  turn  right 
around  and  sell  down  to  $50,000  if  he  remembered  right. 

(Witness  was  then  asked:  "Now,  why,  having  only  $75, 
000  invested  in  this  subscription,  why  raise  it  $50,000  more 
and  then  on  the  same  day  authorize  a  disposal  down  to  fifty,' 
and  answered:) 

Why  do  it.  It  was  their  way  of  doing  business,  and  then  they 
wanted  to  sell  down  to  $50,000. 

(Witness   was   then   asked:     "Why   not   sell   down   from 
75  to  50  and  not  put  in  50  more,"  and  answered:) 

Plaintiff  owed  defendant  fifty  and  they  (defendant)  wanted 
to  close  that  account. 

(Witness  was  then  asked:     "Was  that  the  only  reason,^ 
and  answered:) 

Well,  yes  and  no.  They  wanted  to  close  it  up  and  make— ii 
they  were  going  to  do  anything  they  wanted  to  make  a  subscriptioB 
for  the  $125,000';  they  decided  on  that,  and  they  decided  to  close 
their  account  on  that  basis,  and  they  immediately  authorized  Mr. 
Rosene — he  was  going  to  New  York,  as  witness  remembered,  verj^ 
shortly  to  sell  them  out  to  $60,000  and  witness  was  not  sure  but 
what  plaintiff  was  getting  very  low  in  funds  about  that  time;  he 
would  have  to  look  it  up ; 

That  they   still  had   to   provide  for  the  drafts  coming  downlj 
from  Nome  to  cover  the  season's  work. 

That  they  might  have  been  advised  as  to  the  funds  available 
down  at  New  York  to  cover  those  drafts;  New  York  was  being 
advised  at  all  times  to  the  amount  of  expenditure  up  there  at 
Nome; 


Y/itness  didn't  know,  when  they  decided  to  just  take  $125,000 
stock  on  which  $75,000  had  already  been  paid,  that  they  (o^ 
whether  they)  credited  them,  plaintiff,  the  other  $50,000  in  lump 
on  September  5,  1906 ;  he  could  not  tell  from  those  books. 


1 


(Whereupon    the   witness    was    asked    questions    and   an- 
swered the   same  as   follows : ) 

Q.    Look  at  the  record— is  there  any  item  of  $50,000  cred-  J 
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j       ited  to  the  Development  Company  on  September  5,  1906,  or 
1       September  6,  1906,  the  following  day? 

I  A.    This  here  looks  like  a  pencil  memorandum. 

Q.  I  do  not  want  any  pencil  memorandum — is  there  any 
permanent  record  in  ink? 

A.     Is  this  in  ink? 

Q.    You  can  tell  whether  it  is. 

A.     Is  that  a  pencil  memorandum? 

Q.  Yes,  sir,  that  is  a  pencil  memorandum — here  are  the 
items,  is  there  any  item  of  $50,000  audited  to  the  Development 
Company  ? 

A.    Not  against  that  $57,000,  no,  sir. 

Q.  If  you  decided  to  take  the  $125,000  in  stock,  that  is 
to  put  in  $50,000,  why  not  give  them  credit  for  it  on  Septem- 
ber 5th? 

A-  They  seemed  to  have  entered  it  up  here  after  this 
$25,000  item. 

Q.  Those  are  Mr.  Ford's  memoranda,  he  said  they  were 
an  investment,  and  he  put  them  there? 

A.  If  the  first  one  of  September  6th  is  on  account  of  that 
subscription  and  the  other  on  the  25th — that  is  just  simply  a 
matter  of  detail  as  to  when  these  instructions  went  to  the 
auditor's  office. 

(Witness  continued:) 

That  after  the  board  determined  to  take  $125,000  and  to  credit 
the  balance,  which  would  be  $50,000— to  credit  plaintiff  with  that 
balance— they  made  two  credits  of  it,  instead  of  one;  probably  that 
!was  just  bookkeeping  that  was  all ;  there  must  have  been  a  reason 
for  it  at  that  time,  but  he  could  not  tell  why. 

(Witness  being  referred  to  vouchers  that  counsel  for  de- 
fendant exhibited  to  him  asked:  "These  do  not  show  a  draft 
drawn  on  the  Commercial  Company,  do  they?"  and  answered.) 
That  they  handled  them  just  the  same. 

That  he  would  have  to  look  at  the  draft  to  answer  that  ques- 
tion ;  that  those  vouchers  showed  drafts  were  drawn  on  defendant ; 
if  they  were  not  the  defendant  took  care  of  them ;  that  he  was  go- 
ing to  say  still  they  were  drawn  on  defendant. 
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That  record,  witness  had  in  his  hand,  showed  that  they  were 
drawn  on  John  Rosene,  chairman  of  board  of  directors  of  plaintiff 
company ; 

This  account  for  $51,703  did  not  make  any  memorandum  of 
that  at,  all,  and  there  was  another  numbered  5554,  made  no  refer- 
ence to  that  at  all;  it  does  not  say  on  whom  they  were  drawn;  but 
all  these  drafts  at  Nome  came  through  exactly  the  same  channels 
and  they  were  treated  exactly  the  same  one  with  the  other. 

The  defendant  was  the  clearing  house,  taking  care  of  the 
drafts  and  drawing  on  New  York  to  cover  itself ;  it  would  not  have 
made  any  difference  how  those  drafts  came  down,  they  were  all 
treated  exactly  the  same, 

(Witness  shown  Ebchibit  K-1.) 

That  the  balance  of  September  5,  1906,  against  the  plaintiff 
was  $57,600  as  he  had  theretofore  testified; 

That  he  found  an  item  of  $40,000  there  to  the  credit  of  the 
plaintiff  on  September  5th,  that  was  not  included  in  the  $57,000; 
that  was  where  they  made  another  draft  on  New  York  for  $40,000, 
at  that  time; 

That  defendant  gave  plaintiff  credit  there  for  $40,000,  and 
defendant  would  not  get  that  money  until  that  draft  was  paid; 

From  defendant's  books,  assuming  the  draft  was  paid,  it  would 
show  that  that  additional  amount  was  to  plaintiff's  credit;  that  the 
draft  went  though  the  bank  and  defendant  took  credit  at  the  bank 
for  it  and  defendant  credited  the  company  for  it; 

That  it  was  not  an  error  when  witness  testified  on  direct  ex- 
amination that  that     particular     piece  of  paper      (Exhibit  K  1) 
showed,  by  the  entries  on  that  paper,  that  plaintiff  was  indebted  to . 
witness'  company  for  $57,000,  because  this  balance— at  that  time 
this  balance  shows  it  was  $57,693. 

That  the  balance  was  struck  August  31;  and  on  the  5th  of! 
September  there  was  a  $40,000  credit. 

(Witness  was  then  asked:     "And  that  would  leave  $17,- 
000,"  a*nd  answered:) 

That  counsel  seemed  to  overlook  that  fact  that  Nome  was 
wiring,  at  all  times,  that  they  were  drawing  on  Seattle  to  cover 
expenditures  there.  Defendant,  in  turn  were  taking  care  of  the 
finances  at  this  end  and  would  make  drafts  on  New  York  to  keep 
their  account  good  here— at  all  times  defendant  did  that,  righ! 
from  the  inception. 

That  the  balance  on  August  31,  was  $57,600 ;  that  on  Septem- 
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»  iber  5,  then  they  had  a  credit  for  $40,000,  that  reduced  the  balance 
jto  the  difference  between  the  one  item  and  the  other,  which  would 
!be  $17,692  on  the  5th  day  of  Sptember,  1906. 

Redirect  examination. 

"  I        That  was  the  first  time  witness  ever  received  or  saw  any  cer- 
^  kificate  of  stock  in  plaintiff  company  in  his  name,  in  letter  from 
Mr,  Rosene  written  witness  from  New  York  October,  1906  (letter 
I  [which  had  been  shown  witness.) 

"  t        That  he  followed  Mr.  Rosene 's  instructions  and  sent  it   (one 
'  [share  of  stock  in  witness'  name)  back. 

It  was  never  in  witness'  possession  at  any  time  after  he    re- 
leeived  it  by  mail  and  sent  it  immediately  back. 

''  I  (Witness'  attention  being  called  to  minutes  of  meeting  of 

plaintiff's  stockholders,  on  March  29,  1906,  which  recited  there 
were  present  by  proxy  stockholders,    among    others,    witness. 

J  i  "J.  D.  Trenholme,  by  Millet  W.  Baldwin,  proxy  one  share," 
and  was  asked:  "Did  you  give  Mr.  Baldwin  any  proxy  to 
represent  you  at  the  stockholders'  meeting  on  the  29th  day 
of  March,  1906?"  and  answered:) 

That  he  didn't  think  he  had  ever  heard  of  Mr.  Baldwin  be- 
fore. 

That  he  might  have  on  29th  March,  1906,  heard  of  plaintiff  be- 
cause that  would  be  just  about  the  time  that  Mr.  Purth  would  have 
called  his  notice— would  have  called  him  into  his  bank  and  advised 
or  shown  him  this  prospectus. 

That  was  before  Mr.  Rosene 's  return  to  Seattle. 

That  he  had  never  heard  that  he  had  been  named  or  that  any 

stock  had  been  issued  in  his  name,  at  that  time;  that  he  would  say 

I  he  had  never  authorized  any  representation  at  that  meeting,  no ; 

i  \  that  he  did  not  think  that  he  ever  authorized  any  one  to  represent 

him  at  any  stockholders'  meeting. 

i  That  why  his  company  agreed  in  September  meeting  of  1906 

to  authorize  the  President  to  make  a  subscription  for  $125,000  and 

I  immediately  at  the  same  meeting  passed  a  resolution  instructing 

I  the  president  that  out  of  that  $125,000  to  sell  that  stock  down  to 

,  '  fifty,  was  because  of  the  indebtedness  of  plaintiffs  to  defendant 

j'  I  at  that  timie ;  and  it  was  also  on  account  of  the  company  wanting 

I    to  make  their  subscription  whatever  they  were  going  to  make,  and 

it  was  for  the  further  reason  of  helping  out  the  plaintiff  in  the 

f    finances  elsewhere ; 


Plaintiff  was  getting  at  that  time  very  short  of  funds,  and  the 
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drafts  were  coming  down  very  fast  from  Nome,  and  defendant  was 
advised  of  their  requirements  up  there,  and  defendant  was  provid- 
ing for  funds  to  take  care  of  those  drafts. 

That  witness  was  not  a  real  good  bookkeeper  but  he  could 
understand  books. 

(Witness  shown  Exhibit  K  1  and  asked  to  state  at  what 
time  the  account  of  plaintiff  with  defendant  had  been  bal- 
anced last  before  their  September  5th  meeting,  and  answered:) 

That  it  was  a  running  account  all  summer  as  he  remembered 
it ;  it  was  balanced  from  time  to  time ;  July  27,  it  shows  a  balance 
here— no— it  was  balanced  then  but  they  had  a  credit  of  $85,000. 

August  31  was  the  last  balance  that  showed  at  that  time  that- 
plaintiff  owed  defendant  $57,000. 

That  was  the  way  the  books  stood  balanced  up  to  the  5th  of 
September,  the  day  after  their  meeting. 

That  any  statemient  which  had  been  made  by  the  accountant 
or  auditor  as  to  how  the  balance  stood  of  this  account  on  that  date 
would  not  have  shown  that  $40,000  at  all. 

That  the  $40,000  would  not  be  under  discussion  at  all  at  the 
time  they  were  discussing  that  balance  of  $57,000 ; 

That  $40,000  would  represent  a  draft  which  would  be  drawn 
by  the  defendant  and  go  through  New  York  for  collection ;  and  if 
it  was  paid  defendant  would  get  credit  for  it;  and  if  it  was  not 
paid  it  would  be  charged  to  defendant  here;  that  it  would  take 
about  ten  days  to  actually  get  the  funds  in  the  ordinary  course 
of  business;  so  that  the  account  stood  at  that  lime  that  the  $57,000 
already  credited  on  this  account  of  the  plaintiff  and  the  plaintiff 
still  owed  them  $57,000;  and  defendant  agreed  to  take  $125,- 
000  in  stock ;  Mr.  Rosene  at  that  time  was  still  chairman  or  manag- 
ing director  of  plaintiff;  didn't  know  whether  Rosene  was  satis- 
fied with  that  adjustment  of  this  controversy  at  that  time  or  not; 
he,  Rosene,  had  to  be  satisfied;  it  was  the  action  of  the  trustees 
at  that  time. 

(Witness  was  shown  a  voucher  Northwestern  Develop- 
ment Incorporated,  to  Northwestern  Commercial  Company 
dated  October  29,  1906,  August  10th  draft  issued  at  Nome  by 
Caleb  Whitehead,  Assistant  Treasurer  of  Northwestern  De- 
velopment Company,  on  John  Rosene,  Chairman  of  the  board 
$20,000;  draft  to  Northwestern  Development  Company,  charge 
Northwestern  Development  Company,  accompanying  which 
was    this   voucher    on    the    bank,    "Northwestern    Commercial 
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Company  to  Northwestern  Steamship  Company,  entered  Aug- 
ust 20,  1906,  credit  N.  C.  L.  Co,"  and  asked  what  does  that 
mean,  and  answered:) 

North  Coast  Lighterage  Company;  that  was  owned  by  the  de- 
fendant; that  $20,000  was  a  credit  to  the  Lighterage  Company  ac- 
30unt;  that  meant  that  the  plaintiff  at  Nome  owed  the  Lighterage 
Company  for  lightering  goods  and  here  was  where  they  had  drawn 
on  them  to  cover  this  account,  $20,000,  to  the  Lighterage  Company : 
he  supposed  on  August  20th  John  Rosene  would  be  either  at  Nome 
ior  en  route  to  Seattle,  about  August  20th  or  he  might  have  just 
arrived  here; 

When  that  draft  came  in  here  defendant  would  pay  that  draft 
ijust  the  same  as  they  would  pay  any  of  the  other  drafts,  and  charge 
up  that  amount  and  issue  a  check  for  it  on  plaintiff's  fund  and 
spay  the  draft;  that  is  dated  August  20th— the  charge  is  made  Aug- 
ust 10th,  it  is  dated  August  20th. 

(Witness  was  asked  to  state  whether  he  found  the  plain- 
tiff charged  with  that  $20,000  on  Exhibit  K  1,  account  of  plain- 
tiff with  defendant,  and  answered:) 

There  was  a  charge  on  August  20th  of  this  same  amount  and 
he  presumed  it  was  the  same  identical  charge;  Exhibit  K  1  refers 
to  "V  5673"  and  it  carried  with  it  the  same  voucher  number;  that 
voucher  number  there  V  5673,  that  was  entered  there;  so  that  in 
that  way  the  debt  of  the  plaintiff  to  North  Coast  Lighterage  Com- 
pany which  was  owned  by  the  defendant  was  satisfied,  and  ihe 
plaintiff  charged  with  the  same  amount  to  the  defendant;  the  en- 
tire transactions  of  the  entire  year  were  carried  on  in  exactly  the 
same  way ; 

(Witness  was  shown  item  which  appeared  to  be  voucher 
of  the  Northwestern  Commercial  Company  account — North- 
western Development  Company,  credit  North  Coast  Lighter- 
age Co. — draft  issued  at  Nome  on  John  Rosene,  chairman  of 
board  N.  W.  Development  Co.  $30,000;  on  which  voucher  it 
said  "Northwestern  Commercial  Comipany  to  Northwestern 
Steamship  Company,  August  9,  draft  issued  at  Nome  by  Caleb 
Whitehead,  assistant  treasurer  of  Northwestern  Development 
Company,  on  John  Rosene,  chairman  of  the  board,  $30,000, 
draft  to  N.  W.  Development  Co.,  charge  Northwestern  Devel- 
opment Company  No.  5511"  and  asked  was  that  the  charge 
there  and   answered:) 

Yes,  that  represented  an  indebtedness  of  the  plaintiff  to  the 
Steamship  Company  which  was  paid  to  the  Steamship  Company 
by  this  draft  on   their  chairman,  which   defendant  took   up   and 
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i 

charged  to  plaintiff ;  this  was  Lighterage  Company  business ;  this 
was  the  cost  of  lightering  the  goods  from  ship  to  shore;  this  $30,- 
000   charge ; 

That  a  similar  item  under  date  of  July  26  is  a  voucher,  No.  2428 
for  $25,000,  which  was  ac  similar  transaction  that  seemed  to  be  the 
Steamship  Company ;  it  was  credit  to  Steamship  Company,  that  was, 
for  freight  charges,  $25,000;  the  "OK  Perl"  was  Mr.  Perl's  hand- 
writing, who  was  auditor  of  the  Steamship  Company;  and  of  the 
defendant  and  of  the  plaintiff  too,  he  thought. 

(Witness  shown  debit  notes,  voucher  5498) 

Voucher  No.  5498  he  would  have  to  get  Mr.  Ford  to  run  that 
down;  it  says  "A.  B.  &  S.  D.  Co."  that  was  Alaska  Bank  &  Safe 
Deposit  Company,  Mr.  Whitehead's  at  Nome;  that  was  $25,000  and 
there  was  another  $50,000  to  Nome ;  that  is  a  debit  note  of  de- 
fendant ; 

(Witness  shown  Voucher  5554  one  item  $25,000  debit  note, 
home  office,  draft  on  John  Rosene,  chairman  of  the  board,  and 
another  deposit  on  the  National  Bank  of  Commerce,  aggre- 
gating $3000.) 

That  was  where  they  got  credit  for  it,  wasn't  it,  well,  that 
might  be  charging  the  Commercial  Company  and  crediting  the. 
Development  Company ;  that  Mr.  Ford  could  tell  about  that,  witness 
couldn't. 

(Vouchers  offered  in  evidence  by  defendant  and  received 
in  evidence  and  marked  Exhibit  No.  4;) 
Recross  Examination. 

(Witness  asked  if  he  would  look  up  the  by-laws  of  the 
Company  and  advise  the  jury  what  notice  was  required  to  the 
trustees  for  a  special  meeting;  minute  book  of  defendant  com- 
pany shown  witness;  witness  reading  from  minutes:) 

"Regular  monthly  meetings  of  the  board  of  trustees  to  be  held 
on  the  first  Monday  of  each  month,  and  the  majority  of  the  board 
of  trustees  shall  constitute  a  quorum  for  the  transaction  of  busi- 
ness. ' ' 

(Witness  continued  reading  from  minutes,  by-laws  re- 
specting notice  required  to  trustees  of  special  meeting  of  board 
of  defendant:) 

(Witness  asked  to  name  members  of  defendant's  board  in 
April,  1906,  and  testified:) 

That  he  would  have  to  refer  to  the  books  to  tell;  he  thought 
the  annual  meeting  was  along  about  in  August;  perhaps  in  April; 
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(Witness  requested  to   ascertain   from  minute   book   who 
were  the  trustees.) 

There  was  Rosene  and  Williams  and  himself  and  Jatvis  and 
Mr.  Moritz  Thomsen,  April  18,  1906. 

March  30.  1906,  there  was  Mauritz  Thomsen,  Trimble,  Treat, 
(Williams,  Trenholme,  Jarvis  and  he  knew  Mr.  Greenough,  who 
^resided  at  Missoula,  Montana.  Mr.  Trimble  was  living  here  at 
that  time;  Mr.  Greenough  was  over  here  a  great  deal  of  the  time 
at  that  time;  he  was  here  at  that  meeting  on  April  12,  1906;  didn't 
know  whether  it  said  so. 

At  the  April  12  meeting  there  was  Mr,  Rosene,  Trimble,  Jarvis, 
i Trenholme  and  Williams; 

I         Witness  did  not  say  that  was  the  meeting  when,  he  testified, 
that  the  subscription  was  repudiated ; 

That  meeting  was  shortly  after  Mr.  Rosene  returned  from 
San  Francisco  en  route  from'  New  York;  that  was  not  on  April 
12th ^  it  was  the  early  part  of  April,  just  after  Mr.  Rosene  returned, 
,  would  not  attempt  to  say  it  was  before  April  12th ;  could  not  say 
'whether  it  was  before  or  after,  it  was  in  the  early  part  of  April; 
if  there  was  no  record  in  the  book  of  any  meeting  prior  to  April 
12th  there  was  no  meeting;  there  was  a  special  meeting,  besides 
the  April  12  meeting,  on  April  18th,  that  was  a  stockholders'  meet- 
ing; 

There  was  none  other  excepting  the  meeting  that  witness  and 
counsel  had  been  discussing  here,  the  trustees'  meeting  April  18th, 
Mr.  Greenough  was  present  at  that  meeting,  no  other  meeting  in 
April ; 

That  counsel  could  not  pin  witness  as  to  the  time  of  that  meet- 
ing; witness  would  say  it  was  immediately  after  the  return  of  Mr. 
Rosene  from  San  Francisco ; 

That  Mr.  Rosene  came  along  very  shortly  after  the  date  of  the 
telegram  read  in  evidence,  April  3,  could  not  say  as  to  within  a 
week ;  it  was  in  the  early  part  of  April ;  thought  Mr.  Rosene  arrived 
before  the  annual  election;  thought  possibly  Rosene  was  here; 
Rosene  had  a  lot  of  proxies  here  on  April  18th  and  so  witness  would 
say  he  was  here  prior  to  that  time ;  would  say  that  the  meeting  at 
which  the  subscription  was  repudiated  was  prior  to  annual  election ; 
because  it  would  be  one  of  the  first  things — it  was  the  first  thing 
taken  up  and  discussed  after  his  arrival. 

Would  say  that  due  notice  was  given  to  all  the  trustees  of 
that  special  meeting  in  April ; 
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That  he  would  say  that  the  meeting  of  trustees  at  which  this 
subscription  was  repudiated  was  held  prior  to  the  annual  election; 

Would  say  that  that  notice  was  given  of  that  meeting;  Mr. 
Greenough  was  present  at  that  meeting,  was  not  talking  about 
April  12th  now. 

Question:  "You  notice  by  the  minutes  of  April  12th  he  was 
not  present— he  could  not  have  been  present: 

Answer:     There  may  ha^e  been  a  similar  error  in  regard  to 

that  as  in  regard  to  the  other." 

fa 

Question:     "Now,  what  notice  was  given?"  v! 

Question:     "For  the  meeting  of  April  12th?" 

Answer:  "It  says  'waiver  of  notice  of  said  meeting  having 
first  been  signed.'  " 

(Witness,   continuing,   testified:) 

Answer:     "For  what  meeting?" 

That  he  could  not  tell  who  signed  that  waiver;  that  he  had  not 
seen  it;  it  Avas  a  special  meeting  called  according  to  the  record; 
could  not  tell  whether  Mr.  Greenough  signed  that  notice  without 
seeing  the  waiver;  there  were  no  miautes  kept  of  the  trustees' 
meeting,  at  which  this  subscription  was  repudiated ;  there  were  no 
other  transactions  taken  up;  and  no  minutes  of  anything  not  even 
of  those  present;  there  was  no  record  kept  of  it  whatever; 

That  counsel  had  been  told  a  dozen  times  that  that  record 
there  of  April  12th  is  not  the  record  of  the  meeting  at  which  the 
subscription  was  repudiated;  Mr.  Grenough  was  here  at  the  meet 
ing  at  which  the  subscription  was  repudiated. 

Witness  excused. 

Whereupon,  with  the  consent  of  counsel  for  defendant  and  of 
the  court,  plaintiff  was  permitted  to  withdraw  the  tender  it  had 
made  previously  of  the  25,000  shares  of  common  stock  and  25,000 
of  preferred  stock  and  immediately  retendered  it,  under  the  terms 
as  before,  together  with  the  war  revenue  stamp  attached,  so  that 
plaintiff's  tender  now  was  with  the  stamps  upon  them.. 

Whereupon  the  court  overruled  the  defendant's  motion  for 
non-suit,  such  ruling  going  to  that  reserved  ruling  on  the  admission 
of  the  evidence  of  the  minutes  of  the  meeting  of  plaintiff's  board 
in  Seattle  a-nd  the  court  overruled  the  defendant's  objection  thereto 
and  permitted  it  to  go  in ;  and  therefore  documents  were  received 
in  evidence  on  behalf  of  plaintiff  and  marked  Exhibits  "D  16  and 
T  5." 
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WILLIAM  J.  FORD,  recalled  as  a  witness  on  behalf  of  defend- 
dt,  testified : 

(Witness'  attention  being  called  to  Exhibit  K  1  and  de- 
fendant's Exhibit  5,  he  was  asked  whether  the  items  thereon, 
Exhibit  No.  5,  marked  "debit  note  number  9  and  debit  note 
number  3"  were  charged  against  the  plaintiff  on  the  account 
shown  on  Exhibit  K  1  and  be  answered:) 

They  were. 

That  those  debit  notes  represent  a  charge  fromt  the  Nome 
;ore  to  the  home  office  in  Seattle  for  tAvo  drafts^  one  for  $25,000 
od  the  other  for  $50,000.  drawn  on  John  Rosene,  chairman  of  the 
oard  of  directors  of  plaintiff;  that  voucher,  in  connection  with 
aose  debit  notes,  would  indicate  that  the  Nome  store  had  received 
[tiese  two  drafts  either  in  exchange  for  money  or  supplies,  and 
jeing  drawn  on  the  Seattle  off'ice  they  were  charged  to  this  office 
j3r  clearance  and  were  charged  direct  to  the  Development  Com- 
pany account  here  in  Seattle.  If  that  transaction  took  place  in  that 
^ay  that  was  a  correct  entr}',  a  correct  charge. 

(Defendant  offered  paper  in  evidence.) 

(The  witness:) 

One  of  those  is  $25,000  and  the  other  $50,000,  there  are  other 
ems  on  that  debit  note  which  have  no  bearing  on  this  case. 

That  debit  note  meant  a  debit  memorandum,  not  a  promissory 
ote;  it  did  not  show  upon  whom  the  $50,000  draft  was  drawn  but 
id  the  twenty-five ; 

Did  not  know  who  was  the  manager  of  the  Alaska  Bank  & 
lafe  Deposit  Company;  those  drafts,  according  to  this  record  were 
lent  by  Caleb  Whitehead,  assistant  treasurer.  Did  not  mean  the 
raft  for  $50,000 ;  meant  that  the  one  draft  of  twenty-five  was  sent 
y  him. 

(Counsel  for  defendant  thereupon  read  debit  notes,  as 
items  of  $25,000  and  $50,000  charged  on  Exhibit  K  1  to  the 
defendant  by  plaintiff.) 

(Witness  shown  paper  marked  for  identification  defend- 
ant's Exhibit  6  and  asked  what  it  was,  and  answered:) 

That  it  was  a  journal  entry  similar  to  the  one  counsel  had 
lere,  including  the  tAvo  debit  notes,  one  of  them  number  11  for 
25,000  covered  draft  drawn  on  the  home  office  agaiiist  John 
tosene,  chairman  of  the  board,  and  charged  to  plaintiff,  from  that 
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journal  entry ;  that  Avas  only  the  one  item  of  $25,000,  and  that  was 
one  of  the  items  which  was  charged  on  that  account. 

(Paper  marked  Exhibit  6  offered  by  defendant  and  re- 
ceived in  evidence.) 

(Witness  continued:) 

That  he  had  been  and  was  the  auditor  of  the  defendant,  and 
had  charge  of  its  books  and  was  familiar  with  those  books;  that  i 
there  had  never  been  any  item  credited  on  those  books  of  the  ■ 
indebtedness  of  the  defendant  to  the  plaintiff  on  that  unpaid  stock 
subscription  which  was  being  sued  for  him ;  that  it  had  never 
appeared  on  the  books  of  defendant  at  any  time  as  a  liability  of 
that  defendant. 

Witness  excused, 

JOHN  ROSENE,  recalled  as  a  witness  for  defendant,  testified : 

That  he  had  been  sworn;  that  he  had  resided  in  Seattle  seven- 
teen or  eighteen  years ;  was  acquainted  with  the  plaintiff  in  this 
case;  was  one  of  the  promoters  or  organizers  of  plaintiff; 

That  he  went  to  New  York  in  December,  1905,  Mr.  Williams, 
who  was  then  vice  president  of  the  defendant,  came  to  him  and 
said  that  Mr.  Fi-ench,  commonly  known  as  Major  French,  was 
anxious  to  have  witness  become  a  director  for  the  Kugarok  Cor- 
poration in  connection  with  which  they  (we)  were  doing  they  (we) 
were  building  a  railroad  and  doing  some  development  work  in 
the  Kougarok  district;  the  railroad  being  on  the  Seward  Peninsula; 
and  witness  declined  to  do  this  at  first  but  after  Mr.  Williams  came 
the  second  time  witness  agreed  to  look  into  the  m^atter.  After  wit- 
ness had  looked  into  it  he  declined  but  he  came  again;  eventually 
during  the  winter,  the  position  arrived  in  February,  1906,  when 
witness  thought  the  ownership  of  the  then  Arctic  Railway  or  the 
Nome  Arctic  Railway,  now  the  Seward  Peninsula  Railway— would 
be  a  good  business  for  defendant.  So  witness  made  up  a  little 
synopsis  of  such  an  idea  and  one  morning  in  the  restaurant  of  the 
Waldorf-Astoria,  he  handed  the  slip  of  paper  to  Mr.  Arthur  Hous- 
man  of  the  banking  branch  house  of  A.  A.  Housman  &  Company, 
and  said  "Arthur,  please—" 

Mr.  A.  A.  Housman  was  a  member  of  the  New  York  stock 
exchange,  a  stock  exchange  broker  and  banker  in  that  class  of 
banking;  handed  the  paper  to  Mr.  A.  A.  Housman — witness  made 
it  up  himself;  so  witness  asked  him  to  take  it  down  to  his  office 
and  late  in  the  evening  or  the  next  day,  give  witness  his  view  of 
that  as  a  railway  to  Avork  in  the  north,  that  could  only  work  a  few 
months  in  the  year. 
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That  evening  witness  saw  Mr.  Housman  and  he  hunted  for 
Witness  in  the  Waldorf  about  seven  o'clock  and  surprised  witness 
by  showing  witness  he  had  taken  that  piece  of  paper  that  witness 
tiad  given  him,  word  for  word,  without  any  knowledge  or  consent 
jn  witness'  part  and  cabled  it  to  a  man  named  Fisher  at  Dundee, 
Scotland,  urging  Mr.  Fisher  to  go  to  London  and  start  a  m^an  by 
:he  name  of  Myers  to  come  over  and  do  this  business  and  at  the 
5ame  time  as  he  had  this— this  had  taken  place  about  practically 
.welve  or  fourteen  hours  since  witness  gave  him  the  paper — he  also 
lad  a  cablegram  from  Mr.  Fisher  and  son  from  London  saying 
'Leaving  for  London  immediately".  It  so  happened  that  that  did 
'lot  please  witness  because  he  was  committed  to  Haldron  &  Com- 
Dany,  another  banking  house,  for  this  particular  business  and  he 
vvas  unwilling  to  do  it,  but  the  next  morning  Mr.  Housman  had  a 
;elegram— two  of  them— one  from  Fisher  at  London  and  the  other 
Tom  Mr.  Myers  at  London,  that  Myers  would  leave  on  the  follow- 
ng  Saturday  steamer  for  the  purpose  of  doing  this  business.  And 
kith  that  Mr.  Housm»an  figured,  or  felt  that  he  had  witness  com- 
nitted  stronger  to  him  than  to  Haldron  &  Company^  and  that  Mr. 
VEyers  would  get  it.  Myers  came  in  due  course.  The  first  time 
vitness  saw  him  he  had  been  pretty  seasick  and  he  had  laid  up  in 
he  St.  Regis  Hotel  a  few  days  alter  he  got  ashore,  trying  to  get 
)ver  it  and  he  said  to  witness,  he  said  "Mr.  Rosene,  I  am  glad  to 
neet  you,  but  I  am  very  sorry  to  have  come  on  a  mistaken  errand, 
find  that  this  railway  is  one  which  can  only  run  for  four  or  five 
)r  six  months  in  the  year.  We  have  no  clients  for  that  kind  of 
ecurities  and  I  cannot  do  that  business." 

Witness  said  promptly:  "Mr.  Myers,  I  am  very  glad  of  it— 
I  can  go  home  tonight."  But  there  was  some  things  about  it  and 
econdly  Mr.  Myers  and  Mr.  Housman  and  Mr.  Farquhar,  whom 
vitness  had  never  known  that  time  until  he  came  to  the  Waldorf- 
istoria  that  evening  to  look  for  witness,  and  Mr.  Myers'  statement 
ms,  in  effect,  that  while  he  could  not  handle  the  bonds  of  a  railway 
hat  only  operated  a  part  of  the  year,  he  could  finance  the  transac- 
jion  if  it  had  other  business,  like  mining  properties,  and  that  he  had 
leen  told  through  Mr.  Housman  that  there  was  some  possibility 
f  obtaining  raining  properties  in  connection  with  the  enterprise, 
nd  they  wanted  to  know  what  witness  had  to  say  about  that.  Wit- 
ess  told  them  of  this  plan  of  Major  French,  of  him  having  the 
lining  properties  and  Major  French  was  communicated  with  that 
vening  on  the  telephone  at  New  Rochelle— witness  was  not  quite 
lire  about  it  but  any  way  the  next  morning— and  it  developed  then 
hat,  while  French  had  the  right  to  sell  these  mines,  he  did  not 
ave  the  title — that  the  title  stood  in  the  name  of  a  man  named 
TcConnell,  and  he  was  in  Seattle  and  had  to  be  sent  for;  witness 
ad  no  interest  in  those  mines;  had  never  heard  of  them  ever;  so, 
j.%ile  McC'onnell  was  coming  on  the  way,  there  was  plans  made  and 
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Mr.  Myers  and  Mr.  Parquhar  or  both,  sent  to  Boston  for  an  attor- 
ney whose  name  witness  didn't  for  the  moment  recall,  one  of  the 
names  in  the  firm  was  Storey,  or  something  like  that — they  were 
attorneys  of  record  for  this  plaintiff,  so  it  should  be  easy  to  find. 
And  the  plan  for  the  organization  of  a  company  on  those  things- 
Judge  Dubois  who  was  there — he  had  the  deed  for  the  mining 
property  but  he  did  not  have  the  right  to  transfer  or  make  any 
deeds,  but  he  had  them  and  he  had  made  an  examination  of  those 
titles;  he  had  made  an  examination  of  those  titles  during  the  pre- 
vious summer  for  the  purpose  of  facilitating  the  sale  of  those  mines 
or  whatever  his  plan  was. 

Judge  Dubois  was  a  lawyer  in  Nome,  then  in  New  York.  In 
New  York  witness  rather  thought  Dubois  represented  himself  and 
any  client  that  came  up ;  but  he  was  representative  of  French  and 
McConnell  in  this  transaction  as  attorney  and  he  became  repre- 
sentative of  the  plaintiff  a  little  later,  so  far  as  passing  on  titles. 
So,  after  these  attorneys  came  froin  Boston  it  was  decided  to  have 
a  company  that  should  own  these  mining  claims  as  soon  as  the  man 
should  come  that  could  sell  them;  and  own  a  railway  to  connect 
those  mining  claims  to  tide  water  at  Nome. 

French's  plan  had  always  been  to  connect  those  claims  with 
tidewater  at  Port  Clarence  Bay,  or  as  we  call  it,  Teller— which 
witness  opposed;  and  after  that  had  been  agreed  on  the  price  was 
agreed  on  as  $245,000. 

That  was  agreed  with  Major  French,  because  McConnell  was 
not  there  yet,  but  they  had  telegraphed  backward  and  forward 
and  they  had  it  all  arranged  among  themselves. 

This  $245,000  was  the  price  of  the  mining  claims. 

After  that  had  been  agreed  to  and  the  corporation  outlined  in 
conversation  and  perhaps  in  document,  witness  gave  but  little 
thought  to  the  matter— it  was  suggested  by  Mr.  Myers  and  agreed 
upon  by  Housman  and  F'arquhar,  agreed  not  to  witness— that  they 
would  make  a  different  corporation — a  thing  witness  had  never 
anything  to  do  with  before— with  common  stock. 

They  explained  the  reason  for  making  the  common  stock  so 
as  to  use  it  as  a  bonus  in  connection  with  floating  the  preferred 
stock  and  as  a  bonus  and  profit  to  the  promoters  and  insiders,  if 
you  like  to  call  them  that.  That  witness  did  not  like  very  much 
but  they  explained  to  him  that  in  England— Mr.  Myers  in  par- 
ticular—that was  a  very  desirable  feature  of  it,  and  so,  where 
everybody  else  was  unanimous  that  the  thing  was  right,  there  was 
no  use  in  witness  saying  it  was  wrong.  It  did  not  make  any  ma- 
terial difference  to  witness  one  way  or  the  other,  so  that  it  was 
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agreed  to.  And,  then  as  soon  as  Mr.  McConnell  came,  or  within 
ft  day  or  two  afterwards,  the  question  came  up,  they  did  not  want 
this  transferred— this  arrangement  made  with  McConnell  because 
they  didn't  know  him— he  was  a  stranger.  Witness  meant  Hous- 
jnan  and  Parquhar  and  Myers  and  those  gentlemen  didn't— they 
lad  some  idea  about  Major  French  that  witness  didn't  know 
?xaetly,  but  any  way  they  thought  that  witness  was  the  man  to 

ake  the  responsibilily  for  this  stock  so  that  it  would  go  the  way 
:hey  wanted  it;  two  and  a  half  mdllion  of  it  into  the  treasury,  or 
.0  the  treasurer,  and  a  million  and  a  quarter  to  the  promoters,  and 
jivitness  asked  those  attorneys  if  there  was  any  objection — if  he  was 

aking  any  chance  or  liability  in  doing  this  and  they  said  no,  and 
50  he  agreed  to  it  and  in  due  course  Mr.  McConnell  signed  a  deed 
uhat  this  gentleman  had  prepared  from  him  to  witness  and  at  the 
'jame  time  witness  signed  a  deed  from  himself  to  the  company. 

That  was  the  deed  from  Mr.  McConnell  to  witness  conveying 
fchose  Alaska  mining  claims; 

And  witness  immediately  passed  it  on  to  the  company  by 
iuother  deed. 

The  title  was  in  wilness  probably  five  minutes  and  probably 
lot  more  than  one  minute. 

Witness  believed  that  that  price,  $245,000,  was  all  agreed  on  as 
between  McConnell  and  French  prior  to  that  by  telegraphic  cor- 
:'espondence— if  there  was  any  real  discussion,  except  that  he 
igreed  to  accept  that,  that  is  the  only  thing  that  witness  knew  of 
—  if  there  was  any  other  discussion  witness  didn't  know  it. 

Well,  then,  after  they  had  agreed  to  the  plan  for  this  common 
(stock  in  this  fashion,  they  (we)  struck  another  snag  in  the  fact 
Ithat  Mr.  McConnell  did  not  want  to  take  anything  but  $245,000 
pash.  The  company  was  not  yet  organized  and  had  no  funds  and 
it  would  have  been  some  days  before  it  could  be  done,  and  some- 
j body— Mr.  Myers  was  there,  he  was  anxious  to  agree  to  get  an 
pption— he  was  willing  to  pay  $25,000  flat  for  an  option  on  half  the 
bapital  stock;  that  is  one-half  of  the  two  million  and  a  half,  that 
IS  one  million  and  a  quarter,  and  he  did  pay  $25,000  for  it  and  he 
iaid  the  only  reason  he  would  not  take  it  over  was  he  had  a  partner 
by  the  name  of  Manter  in  London  and  he  was  not  in  a  position  to 
make  such  a  transaction  except  justified  by  his  pariner.  Mr.  Hous- 
aian  said  he  would  take  whatever  Mr.  Myers  would  not  take — that 
is  the  firm  of  Myers  &  Manter.  Mr.  Farquhar  said  he  would  take 
B250,000,  witness  said  "Then  I  will  take  $250,000  for  the  Commer- 
cial Company"  and  Housman  said:  "I  will  take  $50,000  for  my- 
elf"  and  witness  said  "Then  I  will  take  $250,000  for  the  Com- 
iiercial  Company."  They  (we)  agreed  then  and  there  that  busi- 
ness was  done. 
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It  was  the  common   consent  among  us  that  the  business  was 
done  then  and  there  when  Mr.  Myers  was  willing  to  take  half  a 
million   dollars  provided   his  partner  agreed  and  he  was  sure  he  ( 
would  agree,  and  Mr.  Housman  Avas  willing  to  take  half  the  stock 
and  anything  more  that  the  other  fellows  would  not  take ;  Farqu- 1 
har  wanted  $250,000  and  witness  Avanted  $250,000   for  the  Com-  | 
mercial  Company,  and  then  $50,000  for  each  of  ourselves.     So,  in 
other  words,  it  looked  then  and  there  that  that  business  was  over- 1 
done  so  far  as  over-subscribed,  as  soon  as  it  could  be  put  in  formal 
state. 

Furthermore,  witness  insisted  that  Housman  could  not  take 
any  subscriptions  until  the  stockholders  of  the  Northwestern  Com- 
mercial Company  had  been  given  an  opportunity  to  take  anything 
they  wanted  of  it.    So  that  there  was  a  demand  from  all  sides. 

(Witness'   attention    was   directed   to    his   statement   that' 
Mr.  McConnell  raised  some  objection  to  parting  with  this  title 
to  the  mining  property  until  he  could  see  the  money,  or  a  rea- 
sonable creditor  for  it,  and  was  asked  what  was  done  about 
that,  and  answered:) 

Mr.  Housmian  and  Mr.  Myers  and  witness,  by  the  use  of  $50,000 
from  Mr.  Housman  and  $25,000  from  Myers  and  he  believed  $50,000 
or  thereabouts  from  himself,  made  up  a  pool,  that  made,  if  he  re- 
membered correctly— that  was  a  detail  he  was  not  quite  sure  of 
— and  he  loaned  to  the  plaintiff  his  checks  and  notes  several  years 
ago  and  they  never  returned  them  and  he  was  not  in  a  position 
to  refresh  his  memory — but  anyway  he  believed  that  he  paid  Mr.  Ij 
McConnell  $125,000  in  cash  and  gave  him,  witness'  own  personal] 
note  for  $100,000.  ' 

That  was  at  the  time  he  passed  title  to  witness  and  witness 
passed  it  to  the  Company.  i 

(Witness'  attention  was  directed  to  his  statement  that! 
under  the  plan,  the  common  stock,  was  all  to  be  used  as  aj 
bonus,  two  and  a  half  million  of  it  to  be  turned  back  to  thei: 
treasurer  to  be  a  bonus  on  the  preferred  stock  and  one  and  a 
quarter  million  of  the  common  stock  to  be  turned  over  to  thei. 
promoters  and  was  asked — who  were  the  promoters,  who  were  j 
to  share  in  that  million  and  a  quarter  of  bonus  common  stock  ;'i, 
and  answered:)  • 

Well,  as  far  as  it  ever  went  on  record,  it  would  be  himself,  Mr. 
Housman  and  French. 

That  million  and  a  quarter  of  common  stock  was  to  be  divided 
between  (us)  three  gentlemen,  then  the  promoters  of  the  company.^ 
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The  plaintiff  never  received  Mny  payment  of  any  kind  for  that 
million  and  a  quarter  of  common  stock  that  was  issued  to  those 
promoters;  it  never  received  anything  whatever  either  in  money  or 
property  for  the  two  and  a  quarter  million  of  common  stock  that 
was  turned  over  to  the  treasury,  that  was  to  be  used  as  a  bonus 
on  the  preferred  stock. 

Witness  went  up  to  Boston  to  get  a  lawyer  to  organize  the 
company,  and  he  organized  it.  Pie  didn't  believe  that  those  things 
were  completed  when  he  left  New  York  because  he  had  been  de- 
I  layed  there  so  much  that  they  were  still  working  at  that,  but  he  was 
the  only  attorn e}'  that  witness  saw  in  connection  with  the  matter 
and  witness  believed  he  did  it  all. 

Didn  't  believe  tliat  he  saw  the  articles  of  incorporation  drawn 
up  by  him  for  plaintiff; 

Witness  was  (oo  busy,  he  had  too  many  other  things  to  do  and 
he  would  go  into  Housman  's  office  about  ten  or  fifteen  times  a  day 
when  they  would  ring  for  him  — and  he  would  come  out  and  he  did 
not  read  any  of  those  papers;  he  .just  signed  such  as  they  told  him 
was  proper  to  sign. 

He  saw  the  by-laws  adopted  by  plaintiff,  some  months  later 
he  believed ;  if  it  required  his  signature  or  any  part  of  it  he  would 
be  sure  to  see  the  resolutions  that  were  passed  by  the  board  of 
directors  of  plaintiff  authorizing  payment  to  him  of  $245,000  cash 
[and  $3,750,000  in  common  stock,  as  a  consideration  for  the  con- 
'veyance  of  this  mining  property — he  never  read  them. 

He  understood  at  the  time  that  there  would  be  resolutions  or 
that  the  matter  would  be  put  through  the  minutes  of  that  com- 
'pany  so  as  to  show  that  the  consideration  for  the  mining  property 
was  $245,000  in  cash  and  $3,750,000  in  common  stock  instead  of 
I  merely  $245,000  cash;  that  was  the  arrangement  he  objected  to 
[strenuously,  because  he  thought  it  was  useless,  nonsensical  and 
aseless. 

The  grounds  of  his  objections  Avere  because  any  value — he  was 
interested  in  the  matter  more  largely  from  the  railway  point  of 
view  so  as  to  connect  with  the  steamers — any  value  that  was  in 
the  claims  over  the  $245,000  that  they  actually  paid  for  them,  could 
2:0  just  as  well  to  the  preferred  stock  as  to  this  bundle  of  common 
5tock,  and  there  was  not  any  sense  in  that  arrangement  that  he 
'ould  see. 

,  The  explanation  given  to  him  for  insisting  upon  putting  it 
hrough  in  that  form  was  that  they  could  handle  it  better  and  make 
uiore  money  out  of  it,  particularly  on  the  London  market. 
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(Witness  was  asked:  "Was  the  question  discussed  with 
this  Boston  attorney  during  that  time  as  to  whether  there  was 
any  way  they  could  get  this  bonus  stock  in  such  a  manner  that 
there  could  not  be  a  legal  liability  against  all  of  them  for  it" 
and  answered:) 

As  he  had  said  before  he  was  in  there  so  few  minutes  off  and 
on— any  discussion— he  remembered  it  was  assured  around  that 
it  was  all  right  and  legal  and  it  was  all  right,  financially  it  was  a 
good  thing  to  do  and  legally  and  anything  like  that — he  didn't 
know  anything  about  it,  and  for  one  he  didn't  think  so ;  and  he 
didn't  today  either. 

He  had  heard  the  names  of  the  incorporators  and  of  the  men 
whose  names  were  inserted  in  the  articles  of  incorporation  the  other 
day,  he  thought  that  was  the  first  knowledge  he  had  of  it— he 
didn't  remember  those  names;  he  didn't  know  who  those  gentle- 
men were;  they  were  not  parties  to  the  transaction,  they  were  not 
at  the  New  York  conference. 

So  far  as  he  knew  they  had  no  interest  in  the  company.  This 
gentleman  from  Boston  selected  the  men  whose  names  would  be 
used  in  the  articles  of  incorporation  in  going  through  the  forms  of 
incorporation^  and  witness  was  inclined  to  think  he  (the  man  from 
Boston)  made  a  run  either  to  Boston  or  Portland,  Maine  in  con- 
nection with  that— witness  remembered  he  was  absent— witness 
was  sure  he  went  as  far  as  Boston  one  day — but  he  was  the  one 
that  made  them. 

He  did  not  know  Clarence  E.  Eaton  holding  three  shares, 
James  J.  Hernan  holding  two  shares,  George  C.  Ricker  holding 
two  shares,  W.  F.  Crummett  holding  two  shares,  J.  L.  Brophy  hold- 
ing two  shares,  the  original  incorporators. 

He  knew  Arthur  A.  Housman,  Henry  C.  Davis,  L.  H.  Prencb, 
George  Henderson,  Edward  A.  Pierce,  directors  at  the  time  of  the 
passage  of  the  resolutions  for  the  purchase  of  this  mining  property. 

Mr.  Arthur  Housman  was  the  same  Housman  he  spoke  of  as 
the  man  who  was  to  get  his  share  of  this  million  and  a  quarter 
bonus  stock. 

Henry  C.  Davis  was  a  partner  of  A.  A.  Housman  in  the  firm  of 
A.  A.  Housman  &  Company. 

Edward  A.  Pierce  was  one  of  their  chief  clerks  and  probably 
manager  under  Clarence  Housman.  or  something  like  that— he  had 
a  responsible  position  in  Housman 's  office ;  was  an  employee  of 
A.  A.  Housman  &  Company. 
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Leigh  H.  French  was  the  gentleman  he  mentioned  that  Mr. 
Williams  wanted  witness  to  become  a  director  of  his  company, 
early  in  December,  axid  that  led  up  to  this  whole  business. 

That  was  the  same  French  as  he  said  was  one  of  the  men  who 
was  to  share  in  the  million  and  a  quarter  ])onns  stock. 

Mr.  Henderson  used  to  be  one  of  the  managers  for  R.  G.  Dun 
&  Co.  in  Texas,  in  fact  was  manager  for  R.  G.  Dun  &  Co.  for  years 
and  then  he  went  inio  New  York  and  went  into  the  finance  busi- 
ness in  connection  with  B.  F.  Yoakum;  and  Henderson  and  witness 
became  very  good  friends,  and  when  this  business  came  up  witness 
asked  him  whether  he  would  he  ser-retary  of  the  plaintiif  and  look 
after  the  details,  that  much,  and  he  agreed  to  it. 

He  was  the  only  one  wiuicss  had  anytlnng  to  do  with,  in  the 
selection  of  the  board. 

And   the   other   four   persons   Avere   Housman    and    Davis,    his 
partner.  Pierce  their  employee,  and  French,  the  joint  promoter. 
j 

Mr.  Henderson  had  never  seen  the  mining  property,  did  not 

know  anything  about  it.     He  had  never  been  to  Alaska;  he  was 
acting  merely  at  witness'  request. 

He  had  no  financial  interest  in  the  company. 

Pierce  had  never  been  to  Alasl^a.  He  had  never  seen  this  min- 
ing property. 

Housman  had  never  been  to  Alaska.  Davis  had  never  been 
to  Alaska. 


i 


Out  of  the  five  trustees  the  only  one  in  Ihe  lot  that  had  ever 
een  to  Alaska  was  French. 


!        And  the  only  one  that  knew  anything  about  this  property  was 

lEVench,  and  he  claimed  to  know  a  great  deal  more  than  he  did. 

■  jEIe  was  one  of  the  promoters  that  was  sharing  in  this  bonus  deal. 

(Witness  was  asked:  "It  has  been  staled  here  Mr.  Rosene 
that  that  million  and  a  quarter  of  common  stock  which  you 
spoke  of  as  the  bonus  going  to  the  promoters,  was  issued,  so 
far  as  appears  on  the  books — to  you — do  you  know  anything 
about   that."  and  he   answered:) 

"No  sir." 

That  he  never  received  it.  never  saw  it.  Did  not  know  where 
he  certificates  were.  Th;it  if  counsel  wanted  his  opinion  as  of 
vhere  those  certificates  are,  that  is  where  they  are.  turned  over  to 
i.  A.  Housman  &  Co.  but  he  didn't  know.  He  had  never  had  them, 
u  his  possession ; 
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(Witness  was  asked:  "Was  the  question  discussed  with 
this  Boston  attorney  during  that  time  as  to  whether  there  was 
any  way  they  could  get  this  bonus  stock  in  such  a  manner  that 
there  could  not  be  a  legal  liability  against  all  of  them  for  it" 
and  answered:) 

As  he  had  said  before  he  was  in  there  so  few  minutes  off  and 
on — any  discussion — he  remembered  it  was  assured  around  that 
it  was  all  right  and  legal  and  it  was  all  right,  financially  it  was  a 
good  thing  to  do  and  legally  and  anything  like  that — he  didn't 
know  anything  about  it,  and  for  one  he  didn't  think  so;  and  he 
didn't  today  either. 

Tie  had  heard  the  names  of  the  incorporators  and  of  the  men 
whose  names  were  inserted  in  the  articles  of  incorporation  the  other 
day,  he  thought  that  was  the  first  knowledge  he  had  of  it— he 
didn't  remember  those  names;  he  didn't  know  who  those  gentle- 
men were;  they  were  not  parties  to  the  transaction,  they  were  not 
at  the  New  York  conference. 

So  far  as  he  knew  they  had  no  interest  in  the  company.  This 
gentleman  from  Boston  selected  the  men  whose  names  would  be 
used  in  the  articles  of  incorporation  in  going  through  the  forms  of 
incorporation,  and  witness  was  inclined  to  think  he  (the  man  from 
Boston)  made  a  run  either  to  Boston  or  Portland,  Maine  in  con- 
nection with  that— witness  remembered  he  was  absent — witness 
was  sure  he  went  as  far  as  Boston  one  day — but  he  was  the  one 
that  made  them. 

He  did  not  know  Clarence  E.  Eaton  holding  three  shares, 
James  J.  Hernan  holding  two  shares,  George  C.  Ricker  holding 
two  shares,  W.  P.  Crummett  holding  two  shares,  J.  L.  Brophy  hold- 
ing two  shares,  the  original  incorporators. 

He  knew  Arthur  A.  Housmnn,  Henry  C.  Davis,  L.  H.  French, 
George  Henderson,  Edward  A.  Pierce,  directors  at  the  time  of  the 
passage  of  the  resolutions  for  the  purchase  of  this  mining  property. 

Mr.  Arthur  Housman  was  the  same  Housman  he  spoke  of  as 
the  man  who  was  to  get  his  share  of  this  million  and  a  quarter 
bonus  stock. 

Henry  C.  Davis  was  a  partner  of  A.  A.  Housman  in  the  firm  of 
A.  A.  Housman  &  Company. 

Edward  A.  Pierce  was  one  of  their  chief  clerks  and  probably 
manager  under  Clarence  Housman.  or  something  like  that— he  had 
a  responsible  position  in  Housman 's  office;  was  an  employee  of 
A.  A.  Housman  &  Company. 
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Leigh  H.  French  was  the  gentleman  he  mentioned  that  Mr. 
Williams  wanted  witness  to  become  a  director  of  his  company, 
early  in  December,  and  that  led  up  to  this  whole  business. 

That  was  the  same  Frei)ch  as  he  said  was  one  of  the  men  who 
was  to  share  in  the  million  and  a  quarter  bonus  stock. 

Mr.  Henderson  used  to  be  one  of  the  managers  for  R.  G.  Dun 
&  Co.  in  Texas,  in  fact  was  manager  for  R.  G.  Dun  &  Co.  for  years 
and  then  he  went  into  New  York  and  went  into  the  finance  busi- 
ness in  connection  with  B.  F.  Yoakum;  and  Henderson  and  witness 
became  very  good  friends,  and  when  this  business  came  up  witness 
asked  him  whether  he  would  ho  ser-retary  of  the  plaintiff  and  look 
after  the  details,  that  much,  and  he  agreed  to  it. 

He  was  the  only  one  wimcss  had  anytlnng  to  do  with,  in  the 
;  selection  of  the  board. 

1         And   the   other   four   persons   were   Housman    and    Davis,    his 
'partner,  Pierce  their  employee,  and  French,  the  joint  promoter. 

I         Mr.  Henderson  had  never  seen  the  mining  property,  did  not 
Iknow  anything  about  it.     He  had  never  been  to  Alaska;  he  was 

[acting  merely  at  witness'  request. 
i 

He  had  no  financial  interest  in  the  company. 

Pierce  had  never  been  to  Alaska.  He  had  never  seen  this  min- 
ing property. 

Housman  had  never  been  to  Alaska.  Davis  had  never  been 
to  Alaska. 

[        Ovt  of  the  five  trustees  the  onlv  one  in  the  lot  that  had  ever 
been  to  Alaska  was  French. 

And  the  only  one  that  knew  anything  about  this  property  was 
French,  and  he  claimed  to  know  a  great  deal  more  than  he  did. 
jHe  was  one  of  the  promoters  Ihat  was  sharing  in  this  bonus  deal. 

(Witness  was  asked:  "It  has  been  staled  here  Mr.  Rosene 
that  that  million  and  a  quarter  of  common  stock  which  you 
spoke  of  as  the  bonus  going  to  the  promoters,  was  issued,  so 
far  as  appears  on  the  books — to  .you — do  .you  know  anything 
about    that."  and  he  answered:) 

"No  sir." 

That  he  never  received  it.  never  saw^  it.     Did  not  know  where 

»  ['"he  certificates  were.     Th;it   if  counsel   wanted   his  opinion   as  of 

Vhere  those  certificates  are,  that  is  w^here  the.y  are.  turned  over  to 

A.  A.  Housman  &  Co.  but  he  didn't  know.    He  had  never  had  them. 

n  his  possession ; 
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He  had  never,  in  person,  transferred  them,  if  they  were  issued 
in  his  name ;  but  Mr.  Henderson  had  a  power  of  attorney  from  wit- 
ness for  the  purpose  of  transferring  such  shares,  and  what  he  may 
have  done  witness  didn't  know. 

If  they  were  transferred  in  witness'  name  and  transferred  in 
witness'  name  to  somebody  Henderson  was  the  only  one  that  was 
authorized  to  do  so,  but  witness  didn't  know  anything  about  that. 
Witness  never  saw  them  and  had  nothing  to  do  with  them. 

Personally  witness  had  never  voted  this  stock  at  any  stock- 
holders' meeting  or  issued  any  proxj^  to  anybody  else  to  vote  it 
at  any  stockholders'  meeting. 

Didn't  know  whether  this  stock  had  been  voted  by  Housman 
&  Company  at  stockholders'  meetings. 

That  he  left  New  York  after  their  transactions  somewhere 
about  the  22nd  or  23d  of  March  just  as  soon  as  possible  to  get 
away,  even  before  they  were  finished — they  were  still  working 
there. 

The  organization  of  the  plaintiff  company  came  up  after  he 
reached  New  York.     They  all  took  place  in  New  York. 

That  he  never  conferred  with  the  board  of  trustees  of  the  de- 
fendant with  regard  to  that  organization. 

It  was  impossible  to  do  so,  because  up  to  the  time  Mr.  Myers 
came  out  of  the  St.  Regis  witness  did  not  have  any  idea  of  any- 
thing happening.  After  he  came  out  and  they  commenced  to  send 
for  McConnell  they  were  going  at  what  you  might  call  a  sixty  rate 
speed,  and  witness  did  not  know  what  might  happen  next,  so  he 
did  not  say  anything  to  the  directors  of  defendant,  because  there 
was  nothing  tangible  to  say,  because  he  did  not  know  what  the 
next  move  would  be  from  day  to  day,  and  it  was  only  in  the  last 
few  days  he  was  there  that  the  thing  took  place. 

He  was  present  in  September,  1906,  at  the  board  of  trustees' 
meeting  of  defendant  when  a  resolution  was  passed  authorizing  him 
to  make  a  subscription  for  $125,000  in  plaintiff  company. 

(Witness  was  asked  what  he  did  about  it  and  answered:) 

That  he  presumed  it  would  be  difficult  to  express  that ;  in  one 
sense  what  they  authorized  him  to  do  he  had  already  done  without 
their  authority;  in  the  second  place  the  only  thing  he  did  in  com- 
pliance with  it  he  explained  that  situation  to  Mr.  Housman  and 
Mr.  Davis  in  Mr.  Housman 's  office,  and  Mr.  Henderson  after  wit- 
ness came  to  New  York,  probably  about  two  weeks  after  that  meet- 
ing was  held  in  Seattle. 


i 


vs.  NORTHWESTERN  COMMERCIAL  COMPANY  135 

He  told— well  Mr.  Davis  was  fully  aware  of  that  situation, 
since  he  was  here  in  that  spring  and  he  had  gone  to  Europe  for  the 
purpose  of  telling  Mr.  Plousman  about  it,  so  Mr.  Housman  was 
aware  of  it.     Those  two  gentlemen  themselves  told  me  so. 

[         Davis  was  president  of  plaintiff  at  that  time.     Housman  was 
■treasurer.     Henderson  was  secretary. 

The  directors  of  plaintiff'  at  that  time  were  tliese  three  gentle- 
men and  himself  and  Mr.  P'ierce ;  he  didn't  think  FVench  was  a 
director  at  that  time,  he  thought  he  had  been  relieved. 
i 

When  he  tohi  them  ai)out  this  September  resolution  they  sim- 
ply said  "That  is  nil  right.  We  have  to  cancel  several  more"  and 
•they  did  cancel  several  more,  but  ii  did  not  make  any  difference — 
"It  is  all  right,  John"— that  is  all  they  said. 

At  the  time  he  had  the  talk  in  New  York  Avith  Housman,  Davis 
|and  Henderson,  in  the  fall  of  1906,  4^125,000  had  been  paid  to  the 
Iplaintiff  from  the  funds  of  the  defendant,  either  by  cash  or  by 
;crediting  the  plaintiff'  on  its  account,  but  it  had  not  been  paid  in 
jamy  consideration  of  an  indebtedness.  It  had  not  been  paid  as  a 
Iconsideration  of  an  indebledness  exactly — more  as  ;m  emergency. 

That  Henderson,  Housman  and  Davis  were  at  this  meeting  and 
that  they  composed  the  board  of  trustees  together  with  himself 
ind  Pierce. 

Davis,  Housman.  HeiKlerson   and  himself  were  present. 

(Witness   was   asked:     "You   four   together   with    Pierce 
constituted  the  board''  mid  nnswered:) 


I  He  was  nol  sure  but  there  was  a  man  named  McLaren  that 
^ame  into  that  board  after  he  was  away  in  the  spring  or  while  he 
ivas  in  Alaska  in  the  summer— but  he  never  met  Mr.  McLaren  — 
|iever  saw  him ;  he  was  not  present  at  that  meeting  but  witness 
jhought  there  was . 

That  was  the  same  Pierce  that  was  an  employee  in  Housman 's 
iffice  and  whom  he  said  was  a  director. 

It  was  said  and  agreed  and    understood  between  witness  and 
hose  gentlemen,  that  the  $125,000  would  be  accepted  as  a  final — 
payment  from  the  defendant,  that  there  would  be  no  more  de- 
lands  made — that  it  Avould  square  the  account. 

Mr.  Davis  died  when  witness  was  in  Etirope  in  1910,  he  would 
«y  very  close  to  Christmas,  1910. 

Arthur  A.  Housman  spoken  of  died  two  or  three  years  prior 
3  that.     He  would  say  it  was  in  August,  1907,  it  might  have  been 
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in  1908,  was  not  sure— one  of  those  two  years— one  or  the  other. 
Henderson  died — it  will  be  three  or  four  years  next  Christmas. 

CROSS  EXAMINATION. 

Q.  (Mr.  Gorham)  Mr.  Rosene,  when  you  went  to  New  York  in 
the  winter  of  1905  and  1906,  was  it  in  December  1905  or  in  Janu- 
ary or  February,  1906,  I  did  not  quite  understand  you? 

A.  I  left  Arrowhead  Hot  Springs  down  in  California  on  De- 
cember 18th. 

Q.     And  you  arrived  in  New  York  when? 

A.  Well,  we  had  a  snowstorm  coming  up  towards  Washington 
and  we  stopped  one  day  and  we  stopped  in  New  Orleans  one  day, 
and  so  I  would  probably  say  it  was  very  close  to  Christmas  or  the 
day  after,  but  I  think  it  was  one  day  before. 

Q.  And  had  you  at  that  time  heard  of  these  mining  claims  that 
are  referred  to  in  the  minutes  of  the  development  company  as  con- 
veyed to  the  development  company  for  the  issuance  of  the  common 
stock  ? 

A.     I  had  not. 

Q.     You  had  not  heard  of  them  up  to  Christmas,  1905? 

A.  That  is  in  detail  so  as  to  have  any  knowledge.  Of  the 
Kougarok  mining  district  as  a  whole,  I  have  heard  many  things 
many  times. 

Q.  This  group  of  claims  as  a  group  seeking  a  market? 

A.  No,  I  had  not. 

Q.  When  did  you  first  hear  of  this  particular  group? 

A.  Well,  lliat  is  a  difficult  question. 

Q.  How  soon  after  your  arrived  in  New  York?  ' 

A.  I  met  Major  French  outside  of  the  office  of  J.  P.  Morgan, 
one  of  the  first  days  I  was  there  and  I  had  a  conversation  and  he 
said  something  to  me  and,  but  whether  he  said  raining  claims  or  not 
I  don't  know.  As  far  as  I  know  I  think  the  first  knowledge  I  really 
had  of  it  was  about  three  weeks  after  Mr.  Williams  asked  me  to 
have  PYench  become  a  director,  and  I  agreed  to  do  so.  I  went  to 
Mr.  French's  office  in  Union  Square  and  he  presented  me  with  a 
bundle  of  documents  covering  the  Kugarok  company  and  half  a 
dozen  of  other  companies,  that  I  read  them  all  through,  and  that 
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was  the  first  time  I  had  anything— what  you  might  call  a  knowledge 
of  it. 

Q.     And  what  did  those  documents  consist  of? 

A.  Well,  they  were  plans  for  the  Kougarok  company  and  the 
subsidiary  companies  and  the  railway  company  from  Kougarok  to 
Port  Clarence,  things  of  that  kind. 

Q.  What  things;  what  else  was  included  in  those  documents 
that  Major  EYench  handed  you? 

A.  I  am  rather  inclined  to  think  the  railway  surveys  and  a 
survey  of  some  alleged  ditches  and  water  rights  and  things  like 
that;  I  am  not  sure  about  that. 

Q.  Those  all  refer  to  a  railway  claim— I  am  asking  you  when 
!;  you  first  heard  of  these  mining  claims,  so  far  as  this  group  of  mines 
\    is  concerned. 

A.     At  the  time  I  mentioned. 

Q.     At  that  time? 

A.    Yes. 

Q.  What  papers  were  there,  if  any,  hande*!  you  by  Mr.  French 
that  had  reference  to  this  group  of  171  mining  claims? 

A.     Well,  that  is  t(»o  much  of  •<]  qnestion  to  <isk  what  papers  in 

a  bundle  about  twice  as  large  as  that  book — just  what  particular 

ones  was  in  there.     He  sat  back  in  his  office  four  hours  reading 

j    those  things  through,  and  which  was  which  I  don't  remember  now. 

It  was  ten  years  ago, 

Q.  You  remember  very  well  there  was  some  plans  for  the  rail- 
way, cannot  you  refresh  your  memory  a  little  and  say  what  other 
papers  there  were  that  had  any  relation  to  these  mining  claims? 

A.     There  was  a  geiier;il  plan  that  ihe  Kougarok  Company  was 

going  to  put  in  the  mining  company  and  in  the  mining  claims  and 

;.  a  ditch  company  to  carry  the  water,  and  the  Kugarok  Company 

I  was  to  own  the  railway  from  the  Kugarok  to  Port  Clarence  and  that 

was  the  general  purport  of  those  papers,  which  I  said  was  no  good. 

Q,  Was  there  any  engineers'  reports  handed  you  by  Major 
French  with  respect  to  the  mining  claims? 

A.  Not  at  that  time. 

Q.  When,  if  at  all? 

A.  About  two  weeks  afterwards. 

Q.  That  would  be  when;  let  us  fix  the  time. 
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A.  Somewhere  in  January,  1906. 

Q.  "What  did  those  engineers'  reports  consist  of? 

A.  Fairy  tales. 

Q.  And  who  were  the  engineers? 

A.  Lsan('  Copeland  and  Wilkinson  and  T  don't  remember  his 
name— Ailing. 

Q.     You  believed  those  fairy  tales  at  that  time? 

A.     I  am  sorry  to  say  I  believed  them  later  on.     I  did  not 
believe  them  then,  but  after  I  had  read  them  two  or  three  times  and 
listened  to  them  two  or  three  times,  I  became  convinced  that  they ! 
were  true. 

Q.  There  was  Copeland  and  who  else? 

A.  Wilkinson. 

Q.  And  who  else? 

A.  Ailing.  , 

Q.  Wilkinson,  Copeland  and  Ailing?  I 

A.  Yes. 

Q.     You  made  some  investigation  with  reference  to  their  stand-  ( 
ing  as  experts  and  men  of  character  and  integrity,  didn't  you? 

A.     I  knew  Mr.  Wilkinson,  and  I  telegraphed  to  some  friends  | 
in  San  Francisco  about  Mr.  Copeland  and  they  said  they  knew  him 
and  had  known  him  thirty  years  and  considered  him  a  good  mining 
engineer  and  believed  he  was  absolutely  honest. 

Q.  And  from  the  investigation  which  you  made  touching  thej 
character  of  those  experts,  you  were  satisfied  to  rely  upon  their 
statement  at  that  time,  were  you  not? 

A.     No,  I  was  not  satisfied.    That  mining  business  was  rushed 
on  me  there  just  the  same  as  if  you  were  standing  on  a  track  and! 
seen  a  train  coming  on  at  forty  miles  an  hour.  ' 

Q.  I  am  not  now  referring  to  the  speed  with  which  the  com- 
pany was  organized. 

A.     The  whole  business. 

Q.  I  am  referring  to  your  inquiry  touching  the  integrity  and 
character  as  experts  of  those  engineers,  and  whose  report  upon  those 
mines  you  say  you  read  over  three  or  four  times? 


I 
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A.    Well,  I  will  have  to  answer  that  question  in  detail  so  as 
not  to  be  misunderstood. 


Q.    Answer  it  in  detail. 

A.  The  first  time,  before  I  knew  Mr.  Wilkinson,  I  had  a  con- 
versation concerning  him  with  Frederick  W.  Baker  of  London,  and 
Mr.  Baker  said,  "Well,  John,  Wilkinson  is  a  man  that  we  send  first. 
If  he  makes  a  good  report  or  a  favorable  report  wherever  we  send 
him,  then  we  always  send  a  higher  class,  a  better  man,  and  if  he 
makes  a  bad  report,  then  we  are  satisfied  to  leave  it  alone."  So 
that  I  would  call  him  an  engineer  in  that  class,  which  you  can  better 
describe  than  me.  The  only  knowledge  I  have  of  Copeland  was 
that  in  a  conversation  I  found  that  he  was  supposed  to  be  known 
with  those  friends  of  mine  in  San  Francisco,  and  so  I  sent  this 
telegram  and  got  the  answer.  Ailing  I  did  not  know  anything  about 
and  I  never  heard  of  him. 

Q.     Did  you  make  some  inquiry  as  to  Ailing? 

A.  At  a  later  time— probably  at  that  time,  I  don't  remember. 
Mr.  McConnell  was  there  and  French  was  there  and  they  were  all 
anxious  to  get  that  $245,000  and  they  were  pouring  words  at  you 
like  water,  and  just  what  was  said  at  that  time  in  reference  to  that 
I  don't  know.     I  don't  remember  those  things. 

Q.    And  when  you  had  read  those  reports  from  the  mining 
engineers,  you  agreed  to  consider  the  project  of  organizing  a  cor- 
poration to  take  over  those  mining  properties  if  the  engineers  were 
I    ascertained  by  you  to  be  reliable,  were  yon  not  ? 

A.    I  doubt  if  that  would  be  a  correct  construction  of  it;  but 

I   anyway  after  I  had  read  those  mining  engineers'  reports  and  the 

'I'  statements,  the  blueprints  and  the  thing  that  was  there,  it  was  a 

question  in  my  mind  if  I  had  been  correcl  when  I  declined  to  have 

anything  to  do  with  it.     That  perhaps  there  was  a  reason— 

Q.     You  say  you  declined  to  have  anything  to  do  with  it? 

A.  Yes,  I  had  refused  three  times  to  have  anything  to  do  with 
it. 

Q.  Did  you  submit  those  reports  to  any  other  parties  for  their 
consideration  before  this  organization? 

A.    Yes. 

Q.     To  whom  did  you  submit  them? 

A.  Well,  the  principal  ones  where  I  left  them  and  asked  them 
to  look  them  over  and  where  I  believe  they  did  look  them  over  was 


140  MAINE  NORTHWESTERN  DEVELOPMENT  COMPANY 

Haldron  &  Company.     I  submitted  them  to  Mr.  Frederick  Baker 
also.    He  had  them  perhaps  the  longest  of  any  of  them. 

Q.  And  you  were  satisfied  after  the  investigation  as  to  the 
character  and  ability  of  those  raining  engineers  and  the  reports  you 
have  received  in  reference  to  them— you  were  satisfied  with  the 
statements  contained  in  those  reports? 

A.  No,  I  was  not.  I  was  satisfied  we  were  going  too  fast,  and 
I  said  so.  I  was  satisfied  it  was  a  good  thing  for  the  Northwestern 
Commercial  Company  to  buy  that  railway,  and  that  was  the  only 
thing  I  was  satisfied  about.  The  other  things  came  where  you  are 
a  minority  in  a  crowd  of  friends  and  they  are  anxious  to  do  some- 
thing. 

Q.  You  have  testified  concerning  these  reports  before,  haven't 
you,  Mr.  Kosine,  in  a  suit  by  L.  IT.  FYencli  against  the  development 
company  ? 

A.     Yes,   I   have. 

Q.     Your  deposition  was  taken  in  New  York,  was  it  not? 

A.  There  was  no  deposition  T  don't  think.  You  people  kept 
me  down  there  for  months  and  months,  and  you  would  not  be  in 
existence  now  if  I  had  not  gone  there. 

Q.  Do  you  mean  to  say  there  was  no  deposition  in  the  suit 
of  Leigh  H.  French,  plaintiff  against  Northwestern  Development 
Company,  pending  in  the  Supreme  Judicial  Court,  of  the  County  of 
Cumberland,  State  of  Maine? 

A.  I  beg  your  pardon,  Mr.  Gorham— well,  my  answers  there 
were  verbal  so  that  I  did  not  regard  it  in  the  light  you  mean. 

Q.     They  were  written  down,  were  they  not? 

A.  I  think  they  had  all  to  be  taken  down  to  be  sent  to  Port- 
land. 

Q.     You  know  what  a  deposition  is? 

A.     Yes. 

Q.  When  I  asked  you  if  your  deposition  was  taken,  did  you 
mean  yes  or  no? 

A.  The  transaction  in  New  York  was  like  it  is  here:  I  was 
asked  questions.  I  had  forgotten  that  they  were  written  down  to 
be  sent  away. 

Q.     Were  you  sworn  to  those  answers? 

A.     I  believe  so,  yes. 
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Q,  And  you  understood  at  the  time  that  you  were  being  exam- 
ined as  a  witness  in  that  case,  didn't  you. 

A.    Yes. 

Q.  Counsel  for  the  respective  parties  were  present  and  exam- 
ined you,  direct  and  cross,  didn't  they? 

A.     Well,  they  were  present  one  time  and  the  other. 

Q.     Both  counsel  examined  you,   didn't  they? 

A.     I  believe  so. 

Q.  And  after  you  got  through  with  your  testimony,  it  was 
written  out  and  you  subscribed  to  it,  didn't  you? 

A.     If  I  was  asked  to,  yes. 

Q.     And  you  then  swore  to  the  truthfulness  of  it,  didn't  you? 

A.     Yes,  I  expect  so. 

Q.  T.  A.  Davies,  the  president  of  the  development  company, 
was  present  during  all  that  time,  wasn't  he? 

A.     He  was  in  Europe. 

Q.     He  was  not  present  when  you  gsrve  this  deposition? 

A.  Well,  when  you  say  he  was  there  all  the  time,  I  know  he 
made  a  trip  to  Elurope  and  I  stayed  on  there  fixing  up  this  testi- 
mony.   I  didn't  know  whether  he  was  present. 

Q.  What  fixing  did  you  do  with  the  testimony— how  did  you 
fix  the  testimony? 

A.     I  don't  understand  what  you  mean. 

Q.  I  am  trying  to  find  out  what  you  mean  by  the  language 
that  you  just  used— you  said  you  fixed  up  this  testimony ;  what  do 
you  mean  by  fixing  it? 

A.     Well,  if  I  said  that  I  don't  know  it. 

Q.     That  was  what  you  said. 

A.  Well,  I  don't  know  that— I  don't  know  myself  what  that 
would  mean. 

Q.     And  you  say  that  Mr.  Davies  was  not  present? 

A.  Mr.  Davies  was  present  while  I  was  in  New  York,  both 
before  he  went  to  Europe  and  after  he  came  back. 
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Q.     I  am  trying  to  find  out  wliether  he  was  present  and  heard 
your  testimony. 


You  said  all  of  it. 

All  your  testimony  as  given  at  that  deposition. 

I  don't  believe  he  was. 

You  don't  know? 

No. 

You  would  not  say  that  he  was  not,  would  you? 


A.     I  don't  believe  he  was — that  is  good  enough  for  me. 

Q.     I  show  you  a  paper  which  I  will  ask  to  have  marked  fc 
identification  as  exhibit  GG,  and  I  will  ask  you  whether  that  i( 
your  signature  at  the  end  of  page  175  (showing)  ? 

A.     I  think  it  is,  yes. 

Q.  Now,  after  you  got  those  mining  engineers  reports— or 
was  it  after  you  got  those  reports  that  you  interested  Mr.  H'ousman 
or  before  you  got  those  reports? 

A.  I  did  not  interest  Mr.  Housman.  Mr.  Housman  interested 
himself  in  the  manner  I  have  already  explained. 

Q.     He  interested  himself'/ 

A.     Yes. 

Q.  And  then  he  interested  Mj^ers  of  London  and  Fisher  of 
Dundee  ? 


Yes. 

And  Farquhar? 

Yes.  ■  ,   I 

Where  was  Farquhar?  {   i 

1 
New  York,  although  he  is  a  gentleman  more  engaged  in  I  I 


building  railroads  in  Brazil  than  anything  else.  j 

Q.  Do  you  remember  of  testifying  at  the  hearing  in  the  suit  Im 
of  French  versus  Northwestern  Dovelopment  Company,  in  the  jii 
deposition  I  have  referred  to— you  remember  testifying? 

A.     Yes. 

Q.  And  I  will  ask  you  if  you  stated  during  that  deposition  l>i 
that  you  transferred  these  properties  for  $245,000  cash  and  the  full  |  r 
issue  of  the  capital  stock,  three  million  and  three  quarters? 
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A.  I  have  already  answered  that  question  in  my  previous 
testimony. 

Q,  And  you  further  testified  at  that  New  York  deposition  that 
you  delivered  to  the  treasurer  two  and  a  half  million  of  that  com- 
mon stock? 

A.     Well,  but  not  in  the  sense  that  I  did  so  myself,  personally. 

Q.     You  caused  it  to  be  so  done — it  was  in  your  name? 

A.  Well,  that  has  all  been  explained.  I  had  nothing  to  do 
with  it.  The  stock  was  printed  after  I  left  New  York.  I  never 
saw  any  of  it.  I  could  not  say  that  I  caused  it  to  be  done — but  it 
was  done  by  Housman  and  Henderson  and  those  gentlemen,  but  I 
gave  Mr.  Henderson  a  power  of  attorney  for  such  purpose. 

Q.  For  that  purpose? 

A.  Yes. 

Q.  So  that  you  caused  it  to  be  done? 

A.  In  that  sense,  yes. 

Q.  And  you  caused  him  to  deposit  with  A.  A.  Housman  & 
Company,  besides  the  two  million  and  a  half  of  common  stock  for 
delivery  to  the  preferred  subscribers— you  caused  a  million  and  a 
quarter  of  the  common  stock  to  be  deposited  with  A.  A.  Housman 
&  Company,  didn't  you? 

A.  Probably  in  the  same  manner,  yes,  sir. 

Q.  And  you  knew  that  it  was  there,  didn't  you? 

A.  I  did  not  know,  but  I  assume  it  was. 

Q.  You  didn't  know? 

A.  I  didn't  know. 

Q.  You  know  how  that  million  and  a  quarter  was  split  up  in 
certificates  ? 

A.     I  did  not. 

Q.     Do  you  know  what  your  interest  was  in  it? 

A.  No,  I  don't  think  I  could  say  definitely.  I  believe,  ap- 
proximately, forty  per  cent  of  the  total.  I  don't  remember.  There 
was  a  memorandum  that  Mr.  Housman  prepared  and  that  I  had 
typewritten  and  signed  and  that  covers  it. 

Q.     You  signed  a  memorandum? 

A.  That  is  my  impression;  that  was  done  before  I  left  New 
York. 


144  MAINE  NORTHWESTERN  DEVELOPMENT  COMPANY 

Q.  So  that  you  were  a  party  to  the  depositing  of  this  million 
and  a  quarter  of  the  common  stock  that  was  to  be  divided  up  be- 
tween you  and  French  and  Housraan,  is  that  right? 

A.  Well,  I  don't  know.  I  presume  I  was.  There  was  no  dis- 
pute over  it.  It  was  well  understood  it  was  going  to  be  done  and 
I  think  probably  that  agreement  will  explain  it  more  than  I  can, 
and  that  was  another  hurry-up  transaction  in  the  last  hour. 

Q.  But  you  were  well  aware  before  you  left  New  York  that 
you  had  a-n  interest  of  five  hundred  thousand  shares  out  of  the 
million  and  a  quarter  in  that  common  stock  which  was  deposited 
with  A.  A.  Housman  &  Company? 

A.  If  that  was  the  interest  specified  in  the  agreement,  I 
was  aware  of  it. 

Q.  And  you  were  well  aware  that  Mr.  Housman  had  four 
hundred  thousand  shares? 

A.     If  that  was  the  interest  specified. 

Q.  And  that  French  had  three  hundred  and  fifty  thousand 
shares  ? 

A.     Yes.     Well,  that  would  make  up  the  total. 

Q.  Now,  refresh  your  recollection,  Mr.  Rosine  and  tell  us 
Avhether  or  no1  it  was  not  agreed  between  you  and  Mr.  Housman 
and  French,  and  definitely  agreed,  that  that  should  be  the  way 
in  which  this  million  and  a  quarter  bonus  stock  was  to  be  split  up 
between  you  as  promoters? 

A.  The  definite  agreement  was  specified  in  the  agreement  that 
I  refer  to. 

Q.     We  have  not  the  agreement  now. 

A.     Well,  you  did  have  it. 

Q.     No,  the  development  company  has  not  got  it. 

A.  I  have  seen  it  in  the  possession  of  the  development  company 
in  New  York. 

Q.     We  have  not  got  it. 

A.     I  know  you  have  it— that  is,  the  development  company. 

Q.  That  is,  j'ou  saw  it  in  the  possession  of  A.  A.  Housraan  & 
Company? 

A.     No,  I  saw  it  at  the  time  of  the  triarl  you  refer  to. 
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The  trial  in  New  York? 

Yes. 

The  taking  of  the  deposition? 

Yes. 

You  mean  that  it  was  temporarily  in  the  possession  of  the 


attorney  for  the  development  company  at  that  time? 

A.     Yes. 

Q.  I  am  asking  you  as  to  whether  there  was  any  restriction 
placed  upon  that  deposit  with  A.  A.  Housman  &  Company  of  that 
one  million  two  hundred  and  lifty  thousand  shares  of  the  common 
stock  ? 

A.     What  do  you  mean  by  restrictions? 

Q.  What  was  it  deposited  with  A.  A.  Housman  &  Company 
for;  why  was  it  deposited  with  them— why  not  split  it  up  and  issue 
it  to  the  several  parties  interested  in  it? 

A.  I  don't  ihink  that  would  come  under  the  head  of  "restric- 
tions". There  was  objection — I  objected  to  it  all  the  time.  I  did 
not  want  to  have  anything  to  do  with  it,  because  I  thought  it  was 
a  mistake  to  do  that.  I  have  refused  from  that  time  to  this  to  have 
anything  to  do  with  it  because  I  did  not  think  it  was  the  right  way 
to  do  it,  but  beyond  that  there  was  no  restrictions.  I  don't  know 
— the  stock  was  not  printed  when  I  left  New  York,  and  not  probably 
for  some  days  afterwards.  I  remember  having  letters  from  Housman 
in  which  he  told  me  that  the  office  was  working  night  and  day  and 
fixing  up  the  stock  certificates;  but  that  was  after  I  came  out  here. 
I  don't  remember  whether  there  was  anything  that  would  come 
under  the  head  of  restrictions  excepting  that  as  far  as  I  was  con- 
cerned, I  did  not  want  it. 

Q.  The  transfer  books  which  have  been  introduced  in  evidence 
show  the  original  issue  of  the  common  stock,  and  show  it  in  one 
certificate,  or  sliow  it  in  eicrlit  or  nine  certificates  for  the  directors 
and  signers  of  the  articles  of  incorporation,  and  the  balance  of  the 
common  stock,  some  three  million  seven  hundred  and  forty-nine 
thousand  and  some  odd  dollars,  was  issued  in  one  certificate  to  John 
Rosene;  that  certificate  was  surrendered  and  two  certificates — one 
certificate  was  in  the  sum  of  two  hundred  and  fifty  thousand  dollars 
in  A.  A.  Housman  &  Company's  name  for  the  benefit  of  the  sub- 
scribers to  the  preferred  stocl^  — no  I  am  mistaken  in  regard  to  that 
—the  original  certificate  was  seven  hundred  and  forty-nine  thou- 
sand, nine  hundred  and  eightj'-nirie  shares  in  Rosine's  name,  that, 
together  with  the  eleven  shares  to  the  incorporators  made  the  seven 
hundred  and  fifty  thousand  shares  of  common  stock,  which  at  five 
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dollars  a  share  would  make  three  million  and  three  quarters.   Now, 
that  certificate  issued  to  John  Rosine  for  seven  hundred  and  forty-j 
nine  thousand  odd  shares  was  an  original  issue  and  it  was  split  upj 
so  that  A.  A.  Housman  &  Company,  for  the  benefit  of  the  subscribers 
to  the  preferred  shares,  got  five  hundred  thousand,  which  would  b^ 
two  million  and  a  half  dollars,  and  John  Rosine  got  the  balance 
three  or  four  certificates— three  certificates,  I  think,  aggregating- 

MR.  GRAVES:    Your  testimony  is  quite  extensive,  Mr.  Gorhai 

Q.  (Mr.  Gorham) — then  the  certificate  for  seven  hundrej 
forty-nine  thousand  odd  shares  was  split  up  so  that  John  Rosii 
got  three  certificates  of  one  hundred  thousand,  eighty  thousand  anc 
seventy-five  thousand,  and  Housman  &  Company  got  four  hundred 
and  ninety -nine  thousand,  nine  hundred  and  eighty-nine? 

THE  WITNESS:    Are  Ihere  any  dates  to  those  transfers? 

MR.  GORHAM:     April  2nd. 

THE  WITNESS:  Well,  I  was  in  San  Francisco  at  that  time 
and  I  could  have  no  more  to  do  with  it  than  you. 

Q.  Why  did  they  have  to  work  night  and  day  to  issue  a  dozen 
certificates — that  is  what  I  am   getting  at? 

A.  If  Mr.  Hart  man  was  here  and  could  produce  the  letter  from 
A.  A.  Housman  &  Company  with  that  statement  in  it,  and  that 
probably  gives  the  reasons,  but  I  don't  remember. 

Q.     Btit  that  was  not  referring  to  this  dozen  certificates? 

A.  Those  details  I  don't  know  the  first  thing  about.  I  never 
paid  any  attention  to  them  and  I  never  had  any  knowledge  of  them. 

Q.  You  never  had  any  knowledge  of  the  certificates  for  a  mil- 
lion and  a  quarter  in  your  name  that  was  deposited  with  Housman 
&  Company  in  trust  for  the  promoters,  consisting  of  Rosine,  Hous- 
man and  French — you  now  say  you  did  not  have  any  knowledge 
of  that? 

A.  No ;  that  probably  is  putting  it  too  strong,  because  when  I 
came  back  the  next  fall  and  the  following  year  I  may  have  been  told 
of  such  a  thing. 

Q.  Didn't  you  have  any  knowledge  of  it  before  you  left  San 
Francisco  ? 

A.  How  should  I  know  what  they  did  before  it  was  printed? 

Q.  Didn't  you  have  knowledge  that  that  was  to  be  the  method? 

A.  I  had  that  understanding— not  the  knowledge. 

Q.  That  understanding— that  agreement? 
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>i,|        A.     Well,   I  had  that   understanding— agreement  if  you  like, 
ut  I  could  not  know  anylhing  about  something  that  had  not  taken 
ace. 

Q.  Didn't  you  write  a  letter  to  Housman  &  Company  when 
ySu  deposited  that  stock,  requesting  them  to  hold  that  stock,  all  of 
it,  for  you— that  bonus  stock? 

A.  If  there  is  such  a  letter,  it  will  speak  for  itself,  I  don't 
remember. 

Q.  You  don't  remember? 

A.  No. 

Q.  Did  you  so  testify  at  this  hearing  in  New  York? 

A.  I  might  have —if  there  is  such  a  letter. 

Q.  And  if  you  did,  is  it  true? 

A.  If  there  was  such  a  letter  and  it  was  before  me  in  New 
York,  it  would  have  been  true,  yes.  I  don't  say  that  I  didn't  write 
such  a  letter.     I  don't  remember  it. 

Q.  But  you  are  very  emphatic,  you  say  you  do  not  know  any- 
thing about  the  bonus  stock  coming  to  you. 

A.  I  never  said  that.    I  said  I  did  not  want  it  to  come  to  me. 

Q.  But  you  accepted  it  just  the  same. 

A.  I  did  not— I  never  accepted  it— I  never  saw  it. 

Q.  You  authorized  its  acceptance? 

A.  Well,  if  it  complied  with  the  wishes  of  friends  I  may  have 
[done  that  in  a  Pickvnckian  sense,  but  not  in  an  actual  sense. 

Q.  And  this  letter  which  you  addressed  to  Housman  &  Com- 
pany, directing  them  to  hold  the  million  and  a  quarter  of  stock  that 
|was  to  be  split  up  between  the  promoters,  was  that  in  a  Pickvdckian 
sense  when  you  requested  them  to  hold  it  for  a  year? 

A.  If  there  is  such  a  letter,  Mr.  Housman  prepared  it  and  had 
me  write  it  — 1  only  complied  with  their  wishes  in  the  matter — like 
ithe  other  papers. 

Q.     Is  that  all? 

A.     Yes. 

Q.  There  was  some  dispute  between  you  and  French,  was 
-here  not? 

A.     No. 


J 
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In  that  year? 

No. 

No  dispute  at  all? 

No. 

No  dispute  in  reference  to  this  stock? 

What  year? 


Q.  1906,  in  reference  to  this  bonus  stock,  this  promoters' 
bonus  stock? 

A,  I  don't  believe  there  was,  Mr.  Gorham.  I  don't  think  so 
but  I  would  not  be  sure — I  don't  see  how  there  could  be  any  such 
dispute. 

Q.     I  will  ask  you  if  you  testified  at  that  hearing  in  New  York 
to  this  effect,  that  the  method  of  procedure  concerning  the  issuance 
of  stock  to  me  for  the  mining  property  was  suggested  by  the  attor- ' 
neys  and  agreeable  to  all  concerned? 

A.     I  beg  your  pardon,  I  didn't  get  that. 

Q.     Did  you  testify  at  that  hearing  in  New  York  that  I  have 
referred  to,  to  this  effect:     That  the  method  of  procedure  concern-; 
ing  the  issuance  of  the  stock  to  you  for  the  mining  properties,  thati 
is  three  and  three-quarter  million,  was  suggested  by  the  attorneys  i 
and  agreeable  to  all  concerned?  i 

A.  Well,  I  don't  see  any  difference  in  that  from  what  I  said, 
because  since  I  acquiesced  in  it,  it  was  agreeable  to  me,  I  presume, 
and  it  certainly  was  agreeable  to  the  rest. 

Q.     Well,  answer  my  question. 

A.  I  don't  remember  the  testimony.  You  had  me  there  fori 
a  specific  purpose,  you  remember,  and  it  is  not  very  fair  to  bring 
such  a  thing  in  this  case  here.  I  was  there  to  defend  your  com- 
pany's very  existence  against  a  very  bad  attack.  You  framed  the 
answers  and  I  answered  them  as  true  as  possible ;  and  to  bring  that 
up  here  is  small  business. 

Q.     You  did  what— let  me  hear  that  answer. 

(Whereupon  the  stenographer  repeats  the  answer  of  the 
witness.) 

Q.     You  refer  to  me  personally,  that  I  framed  those  answers? 

A.  No,  sir;  I  refer  to  the  Northwestern  Development  Com- 
pany. 
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Q.     I  was  not  present? 

A.     No,  sir. 

Q.     I  was  not  attorney  for  the  company  at  that  time,  was  1? 

A.     That  I  don't  know. 

Q.  But  you  say  that  you  submitted  to  allowing  the  attorney 
for  the  development  company  to  frame  your  answers  at  the  taking 
of  this  deposition  and  that  they  were  as  truthful  as  you  could  make 
jthem  under  the  circumstances;  is  that  what  I  understand  you  to 
jsay  at  this  hearing  now? 

A.  Well,  I  don't  know  that  I  said  that,  but  what  I  mean  to 
jconvey  is  this,  that  here  you  are  dealing  with  a  large  scope  of  mat- 
jter,  and  they  had  testimony  there,  or  rather  the  complaint  of  Mr. 
[French,  that  was  pretty  large  and  used  all  formal  language.  The 
ionly  one  that  was  able  to  defend  your  company  so  that  French 
iwould  not  take  possession  of  all  you  had,  was  me,  because  I  was 
the  only  one  that  had  knowledge  of  it.  Now  there  was  half  a  dozen 
ways  that  you  could  have  answered  any  one  of  the  questions  and 
[still  stick  to  the  truth,  and  the  purpose  there  was  to  defeat  French, 
Iheeause  he  was  wrong. 

Q.     He  was  wrong? 

A.  There  was  no  question  about  it.  There  was  the  purpose— 
to  tell  the  truth,  but  to  tell  the  truth  in  such  a  manner  as  to  pro- 
iduce  the  desired  effect,  and  now  you  are  bringing  it  up  here  where 
you  are  dealing  with  an  opposite  question  altogether,  and  trying 
to  pin  me  down.  I  never  answered  anything  in  my  life  that  was 
not  true  and  I  will  not  for  money  or  anything  else. 

Q.  I  have  not  intimated  that  yet;  I  am  trying  to  reconcile 
what  you  say  now  with  what  you  said  then,  and  we  will  let  the 
jury  determine  whether  it  is  reconcilable  or  not. 

A.     All  right.     I  had  my  say. 

Q.  Then  you  do  not  mean  to  say  now  that  your  answers  at 
that  time  contain  any  element  of  untruth,  do  you? 

A.     Not  so  far  as  I  know,  no. 

Q.     Didn't  you  state  at  that  hearing  as  follows,  in  answer  to 
I  the  question : 

*'Q.  281.  As  a  matter  of  fact,  Mr.  Rosine,  under  this 
agreement  did  you  not  get  five  hundred  thousand  dollars  worth 
of  stock,  Mr.  Housman  four  hundred  thousand  dollars  worth 
of  stock  and  Major  French  only  three  hundred  and  fifty  thou- 
sand dollars  worth  of  stock  for  the  good  will  of  the  proposi- 
tion of  Major  French  aside  from  the  fact  that  Mr.  Housman 
was  to  act  as  fiscal  agent  for  one  year  free  and  was  to  loan  the 
company  fifty  thousand  dollars?" 

I         Didn't  you  testify  at  that  hearing  in  answer  to  that  question, 
1  as  follows : 
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"A.  No,  those  statements  are  wholly  incorrect.  The  stoch 
I  received  was  in  payment  of  the  mining  properties  and  not 
for  any  good  will  and  Mr.  Housman  did  not  loan  any  monej 
to  the  company." 

A.     I  don't  remember;  the  testimony  will  speak  for  itself. 

Q.     And  was  it  true,  if  you  so  testified? 

A.  Mr.  Housman  did  not  loan  any  money  to  the  company;  he 
loaned  fifty  thousand  dollars  to  me  for  the  purpose  of  organizing 
the  company. 

Q.  Was  it  true  if  you  so  testified,  that  the  stock  which  yoii 
received  was  in  payment  of  the  mining  properties? 

A.  You  are  trying  to  put  one  construction  to  suit  this  purpose 
here  and  they  were  trying  to  put  another  construction  to  suit  their 
purpose  there. 

Q.     Well,  was  it  true? 

A.     I  don't  remember  anything  about  the  testimony. 

Q.     Well,  was  it  true? 

A.     Which? 

Q.  That  statement,  that  the  stock  you  received  was  in  pay- 
ment of  the  mining  properties? 

A.  After  the  transaction  first  took  place  where  the  lawyers 
made  up  all  those  papers  that  I  have  never  seen,  where  Mr.  Me-; 
Connell  transferred  those  things,  these  claims  to  me  and  then  after- 
wards I  immediately  transferred  them  to  the  company  and  after  I, 
had  gone  away,  a  week  or  so  afterwards,  they  issued  this  stock  and 
that  was  transferred  and  handled  in  my  name  in  my  absence,  if  that 
is  the  correct  transaction,  that  would  be  true. 

Q.  You  knew  you  were  receiving  this  stock  in  payment  of  the 
mining  properties? 

A.  I  knew  there  was  such  a  transaction  going  on.  I  don't 
know  whether  I  received  it — I  never  did  receive  it— I  never  had 
anything  to  do  with  it— I  never  saw  it. 

Q.  Didn't  you  testify  at  that  hearing  that  you  believed  that 
the  preferred  stock  was  worth  par? 

A,  I  don't  remember  any  such  testimony,  but  that  might  have 
been  and  it  might  not,  I  don't  know. 

Q.     Was  it  true,  if  you  so  testified? 

A.     Which? 

Q.  That  you  did  believe  that  the  stock  at  that  time  was  worth 
par? 

A.     At  what  time? 

Q.     The  preferred  stock? 

A.     At  what  time? 

MR.  BOGLE:     1  object  to  that  statement;  he  said  he  did  not 
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know  whether  he  made  it  and  the  question  if  he  made  it  is  it  true 
and  if  he  believed  such  and  such  a  thing. 

MR.  GRAVES:    Why  don't  you  let  the  witness  see  it? 

MR.  GORHAM  :  You  can  let  him  see  it  when  you  come  to  your 
examination,  Mr.  Graves. 

(Question  repeated  to  the  witness.) 
I        THE  COURT :     Let  him  proceed.     Note  an  exception. 
'        Q.     (Mr.  Gorham.)     At  the  time  of  the   organization  of  this 
company,  and  after  the  conveyance  of  these  mining  properties  to 
the  company  for  the  common  stock. 

A.  Well,  if  I  believed  the  stock  would  be  worth  par?  If  it 
'had  been  paid  in  cash  and  used  for  the  purpose  intended,  that  is 
ibuying  the  railway  and  buying  these  mines,  as  far  as  the  preferred 
stock  is  concerned,  yes,  I  undoubtedly  believed  it  or  otherwise  it 
would  have  been  a  stupid  transaction  to  engage  in. 

Q.     You  were  one  of  the  chief  promoters  of  this  entire  scheme? 

A.  I  was  not.  I  was  the  very  tail  end  of  it  and  I  am  sorry 
to  say  I  found  that  was  too  much. 

Q.     Did  you  consider  you  were  a  mere  figurehead? 

A.     Worse  than  that. 

Q.     And   didn't   you— 

A.     (Interrupting)  I  was  buncoed,  if  you  want  to  know. 

Q.  And  didn't  you  testify  at  that  hearing  in  New  York  that 
I  have  referred  to,  that  you  would  not  consider  that  you  had  acted 
as  a  figurehead. 

A.  Well,  I  have  answered  the  question — they  were  framing 
questions— I  don't  remember. 

Q.     You  don't  remember? 

A.     I  don't  remember, 

Q.     If  you  did  so  testify  at  that  hearing,  was  it  true  then? 
I        A.    I  don't  think  so.    That  would  have  been  a  mistake. 

Q.     It  would  have  been  a  mistake? 

A.     A  mistake. 

Q.  Didn't  you  testify  that  you  believed  that  the  project,  this 
rproject  involved  in  this  organization  of  this  development  company, 
'would  become  a  great  success? 

A.  I  believed  that  from  the  time  we  were  organized  and  up  to 
August,  1906,  when  I  began  to  find  out  that  we  had  been  swindled. 

Q.  You  believed  it  up  to  that  time,  that  it  had  become  a  good 
'  financial  success  ? 

A,     I  don't  know  anything  about  "great,"  but  a  success. 
Q.     Didn't  you  testify  at  that  hearing  that  you  believed  that 
it  would  become  a  great  success? 
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A.     I  don't  remember. 

Q.    And  if  you  so  testified,  was  it  true  then? 
A.     I  have  already  answered.     I  don't  see  the  application  of 
the  "great." 

Q.     Was  it  true  or  not? 

A.     I  believe  it  was  true  that  I  believed  it  to  be  a  success,  yes. 

Q.     Did  you  testify  you  believed  it  would  be  a  great  successt 

A.     I   don't  remember. 

Q.     If  you  did  so  testify,  was  it  true  at  the  time? 

A.     I  don't  remember  that  even. 

Q.     That  is  not  a  question  of  memory,  that  is  a  question  of  fact. 

A.  Well,  when  you  want  to  draw  the  distinction  between 
"great"  and— 

Q.  Didn't  you  testify  at  that  hearing  that,  according  to  those 
mining  engineers'  reports  in  which  you  had  confidence,  there  was 
not  less  than  fifty  million  dollars  in  gold  locked  up  there  in  the 
frozen  ground  in  those  mining  claims  which  you  conveyed? 

A.  Well,  that  was  the  purport  of  the  report,  showing  such  a 
state  of  affairs  to  exist,  but  it  did  not  exist. 

Q.     It  did  not  exist,  it  was  determined  afterwards? 

A.     Yes. 

Q.     But  you  believed  it  at  that  time  didn't  you? 

A.  Well,  I  was  better  than  half  persuaded  to  believe  it.  I  was 
doubtful,  but  still  there  was  evidence  of  competent  engineers,  reli- 
able engineers  making  the  statement.  They  had  blue  prints  and 
things  to  show  for  it.     I  believed  it,  yes,  I  thought  so. 

Q.     How  is  that? 

A.     I  believed  it  at  the  itme,  yes. 

Q.  And  it  was  upon  the  faith  and  credit  of  that  statement 
in  those  engineers'  reports  that  there  was  fifty  million  dollars  of 
gold  locked  up  in  those  mining  claims  that  this  whole  organization 
was  launched? 

A.  I  don't  think  so,  because  there  was  an  engineer  named 
Holden  called  into  Mr.  Housman's  office  and  he  turned  cold  water 
on  it  and  he  said  it  was  not  a  good  report  and  we  should  not  have 
anything  to  do  with  it,  but  those  fellows  concluded  to  go  ahead. 

Q.     You  did  not  act  on  his  report,  did  you. 

A.     No,  it  seems  not. 

(Whereupon  a  recess  is  taken  until  1:30  p.  m.) 

November  30,  1915,  afternoon  session  1:30  o'clock  P.  M. 
continuation  of  proceedings  pursuant  to  recess,  all  parties  pres- 
ent as  at  former  hearing,  names  of  jurors  called,  all  present. 
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JOHN  ROSINE,  same  witness,  resumes  the  stand  for 

FURTHER  CROSS  EXAMINATION, 

Q,  (Mr.  Gorham)  Mr.  Rosine,  was  there  a  prospectus  issued  on 
[behalf  of  the  development  company  prior  to  the  organization? 

A.  No,  I  think  it  was  done  after  the  organization,  shortly  af- 
jterwards,  because  they  balled  it  up  pretty  handsomely  after  I  left 
rNew  York. 

Q.  How? 

A,  They  balled  it  up  pretty  handsomely  after  I  left  New  York. 

Q.  It  was  issued  after  you  left? 

A.  Oh,  yes, 

Q.  You  never  saw  the  prospectus? 

A.  Afterwards,  yes. 

Q.  You  saw  it  afterwards? 

A.  Yes. 

Q.  You  never  issued  it? 

A.  Oh,  no,  no. 

Q.  And  whose  name  was  signed  to  it  when  it  was  issued? 

A.  I  wrote  a  little  memorandum  and  signed  my  name  to  it  be- 
fore I  left,  just  three  or  four  paragrapths,  and  then  the  clever 
Major  French  stuck  it  on  behind  there  so  that  to  me  it  looked  like 
I  wrote  the  whole  thing. 

Q.     Then  you  signed  something  before  you  left  New  York? 

A.     I  signed  a  memorandum  record. 

Q.     What  was  the  contents  of  that  memorandum? 

A.  I  believe  it  all  related  to  the  Kugarok  in  a  general  way,  I 
don't  remember  though. 

Q.  Was  it  not  a  prospectus  setting  forth  the  plan  of  organiza- 
tion of  this  development  company? 

A.  I  believe  that  was  in  the  prospectus,  but  I  had  nothing  to  do 
with  writing  that.  They  made  a  fudge  there,  like  they  did  with  sev- 
eral other  things— by  putting  my  name  in  such  a  form  as  if  to  indi- 
cate that  I  had  done  it  when  I  had  nothing  to  do  with  it  except  writ- 
ing certain  parts.  If  you  have  the  prospectus  I  will  show  you  what 
I  wrote. 

Q.  At  this  hearing  in  March  in  New  York,  the  hearing  of  Leigh 
H.  French  against  the  development  company,  were  you  shown  a  copy 
of  that  prospectus,  or  the  original  at  the  time  you  were  on  the  wit- 
ness stand? 

A.     I  don't  remeber,  I  could  not  say. 

Q.  I  will  ask  you  if  at  that  time  this  question  was  propounded 
to  you  and  this  answer  given  by  you : 
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"Q  16.  I  now  show  you  a  prospectus  entitled  'Northwest- 
ern Development  Company'  and  ask  you  to  have  same  marked 
for  identification.  Show  whether  or  not  you  signed  this  pros- 
pectus, dated  New  York,  March  8th,  1906,  as  authority  for  hav- 
ing same  printed.  A.  I  signed  the  last  page." 
Is  that  right? 

A.  You  will  pardon  me,  Mr.  Gorham,  I  am  very  sick  or  you 
would  not  have  any  fun  of  that  kind,  but  what  I  said  now  was  of  the 
same  kind.  I  signed  the  part  that  I  wrote  myself  before  it  was  print- 
ed. After  I  had  left  New  York  thej'^  took  advantage  of  my  absence 
so  as  to  make  it  appear  that  I  was  the  author  of  that  whole  pros- 
pectus.   That  was  not  true. 

Q.     Was  this  your  statement  ? 

A.     I  don't  remember  that.    If  you  will  notice  it— 
Q.     This  is  question  16  and  your  answer  to  it. 
A.     If  I  would  look  at  that  I  could  not  remember  it. 
Q.     You  would  not  know  any  more  about  it? 
A.     No. 

Q.     Was  that  true  at  the  time  you  so  testified,  if  you  so  testi- 
fied? i 
A.     Which  was  true? 

Q.     The  answer  which  you  made  to  that  question. 
A.     I  don't  remember  the  answer. 
Q.     "I  signed  the  last  page." 

A.  Yes,  sir,  but  that  could  be  misconstrued  so  that  it  would  not 
be  the  truth. 

Q.  Was  this  question  at  that  time  and  place  propounded  to 
you  and  did  you  give  this  answer: 

"Q  17.     State  whether  a  proof  of  this  prospectus  was  ever 
submitted  to  you  and  if  so  whether  or  not  you  initialed  each 
page  thereof  as  0.  K.  before  same  was  printed?     A.     I  don't 
remember;  probably  it  was." 
Did  you  so  testify  at  that  time  and  place? 
A.     I  don't  know. 

Q.     And  if  you  did  so  testify,  was  it  true? 

A.     Well,  that  is  neither  negtaive  nor  affirmative  and  I  don't 
see  where  it  changes  it  any, 
Q.     Answer  my  question. 

A.     I  don't  see  where  there  is  any  answer  to  that. 
Q.     No  answer? 
A.     No. 

Q.     You  haven't  any  answer? 
A.     No,  not  to  that.    It  seems  to  me  I  can't  answer  it. 


I 
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Q.  You  understood  it  sufficiently  well  to  answer  the  question  ? 
A.  I  will  tell  you,  I  had  ptomaine  poisoning  last  night.  I  was 
very  sick  and  I  asked  Judge  Bogle  not  to  come  down  today.  I  could 
do  easily  with  you  last  week  but  I  am  suffering  too  much.  You  were 
trying  to  collect  a  million  dollars  there  or  to  prevent  paying  a  mil- 
lion dollars  at  that  time,  and  now  you  are  trying  to  collect  one 
hundred  and  twenty-five  thousand  dollars — two  opposite  facts. 

Q.     You  admitted  the  French  claim  was  not  a  legitimate  claim? 
A.     You  could  not  defeat  it,  though,  without  me— he  would  have 
made  it  legitimate. 

Q.     Did'nt  you  testify  at  that  time  and  place,  in  response  to 
question  number  40,  which  is  as  follows: 

"Q  40.     I  now  refer  you  to  pages  20,  27,  28,  29,  30  and  31 
of  the  report  already  marked  for  identification  and  to  page  5  of 
the  prospectus  already  marked  for  identification  and  to  the 
matter  contained  under  the  following  sub-heading:    'Mr.  Mark 
M.  Ailing,  mining  engnieer,  of  Stockton,  California  reports  as 
follows.'     I  ask  you  to  examine    the    matters    in    the    prospectus 
under  the  heading  referred  to  and  if  you  find  that  it  is  an  ab- 
solute extract  from  the  reports  already  marked  for  identifica- 
tion, and  if  you  find  that  the  report  of  Isaac  Copeland  on  page 
4  of  said  prospectus  is  an  absolute  extract  from  the  said  report 
and  if  you  find  that  pages  6  and  7  of  said  prospectus  entitled 
'Mr.  E.  M.  Wilkinson,  civil  engineer  of  San  Francisco  reports 
as  follows:'  is  an  exact  extract  from  the  reports  already  re- 
j  I         ferred  to  and  continued  particularly  on  pages  34,  35,  36,  37,  38, 
""^ '         39,  40,  41,  42,  43  and  44.    Will  you  please  explain  your  answer 
to  question  365  given  in  your  deposition  taken  January  26th, 
\  j         1910  which  question  is  as  follows : 

'Were  you  the  person  who  originally  formulated  and  pre- 
sented to  Major  French  the  project  of  the  Northwestern  De- 
kl  i         velopment  Company  ?    A.     I  was  the  person  who  originally  pre- 
nli  Bented  it  to  him'." 

That  is  the  end  of  the  question  and  this  is  the  answer : 

"A.  The  prospectus  states  for  itself  that  it  is  an  extract 
from  the  reports  of  those  mining  engineers  and  in  the  answer  to 
the  question  you  refer  to,  I  did  not  mean  to  convey  the  impres- 
sion that  it  was  I  who  had  formulated  the  mining  part  or  the 
mining  operations  of  the  Northwestern  Development  Company. 
What  I  meant  was  that  it  was  I  who  came  to  Major  French  with 
the  proposal  of  the  organization  of  the  Northwestern  Develop- 
ment Company  and  that  he  did  not  know  anything  about  the 
organization  of  that  company,  excepting  from  me,  when  I  spoke 
to  him  about  arrangements  made  with  Mr.  Houseman." 
Did  you  so  testify  in  answer  to  that  question.  Answer  yes  or 
Qo,  please  and  then  explain  afterwards. 
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A.  I  presume  I  did,  because  if  it  is  explained,  the  real  facts, 
namely  of  the  change  from  French's  Kugarok  Company  to  House- 
man's Northwestern  Development  Company,  French  did  not  know 
anything  about  that  develpoment  company  until  after  the  arrival 
of  Mr,  Myers  from  London,  and  those  discussions  and  the  gentleman 
from  Boston  had  come  down  and  was  told,  but  of  course  the  scheme, 
as  far  as  the  mining  claims  and  figuring  on  the  railway,  only  he  want- 
ed the  Kugarok— he  had  been  at  that  for  more  than  a  year  before  I 
knew  anything  about  it. 

Q.     Were  you  not  asked  this  question  at  that  time  and  place : 

"Q  158.     Had  you  ever  heard  of  these  particular  proposi- 
tions made  in  the  prospectus  of  your  company  before  you  met 
Major  French?" 
And  did  you  not  answer  it  as  follows : 

"A.    As  far  as  the  mining  properties  were  concerned,  I  had 
heard  of  them  in  a  general  way  as  it  was  common  report  that  the 
Major  was  trying  to  promote  them." 
As  that  answer  reads,  did  you  so  testify? 

A.  I  told  you  I  met  him  in  front  of  J.  P.  Morgan's  and  he  gave 
me  some  idea  of  that  as  soon  as  I  arrived  in  New  York,  but  that  was 
not  detailed  knowledge  of  any  of  the  matters. 

Q.  Didn't  you  testify  at  that  time  and  place  on  that  occasion, 
in  response  to  the  following  question  and  give  the  following  answer. 
I  shall  read  them : 

"Q.  196.    Is  it  not  a  fact  that  at  the  time  that  you  paid  this 
twenty  or  twenty-five  thousand  dollars  that  Major  French  stated 
to  you  that  now  that  you  had  made  a  payment  to  him  for  the 
promotion  work  of  this  company,  that  you  were  to  consider  that 
all  of  these  mining  claims,  surveys,  reports,  location  notices, 
water  rights  and  all  of  the  other  things  which  comprised  his 
whole  proposition  were  now  subject  to  the  order  of  the  Board  of 
Directors  as  soon  as  the  company  was  incorporated,  and  that 
he  desired  that  the  corporation  be  completed  as  soon  as  possible, 
or  in  substance  that?    A.     No,  that  is  not  correct.  Major  French 
did  not  make  such    a  statement.     The  proposition  on  which  I 
agreed  to  go  into  the  project  was  that  the  Port  Clarence  part 
of  the  project  would  be  eliminated  and  that  I  would  have  nothing 
to  do  with  any  of  the  properties  except  those  that  had  been  re- 
ported on  by  Copeland,  Ailing  and  Ashford." 
Was  that  question  put  to  you  and  did  you  make  that  answer? 
A.     I  don't  remember. 
Q.     Was  it  true,  if  you  made  it? 
A.     Approximately,  yes. 

Q.     Were  you  asked  this  question  and  did  you  make  this  answer : 
"Q.  214.     At  these  various  meetings,  held  before  and  after 
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the  incorporation  of  the  company,  was  it  not  generally  under- 
stood and  agreed  between  the  parties  at  the  meetings  and  was  it 
not  fixed  as  to  Avhom  should  be  the  officers?    A.     The  selection 
of  officers  of  the  company  was  entirely  left  to  me  and  was  made 
by  me  personally  with  the  exception  of  one  officer,  that  is  the 
first  vice-president ;  I  think  it  was  one  Kenneth  K.  McLaren.  His 
1        election  was  selected  by  Mr.  Myers  and  Mr.  Farquhar.    But  gen- 
erally speaking  the  list  of  officers  was  left  to  me. ' ' 
Did  you  make  that  response  to  that  question  at  that  time  and 
place? 
\        A.     Mr.  Feiner  made  those  questions  for  me. 

Q.     Did  you  answer  that  question  as  I  have  read  it? 
A.     Surely,  to  protect  and  cover  Mr.  Houseman. 
Q.     Was  it  true  at  the  time  you  made  that  answer  ? 
A.     In  an  indirect  form,  yes,  sir. 
Q.     What  part  of  it  was  untrue? 

A.     If  Mr.  Houseman  would  not  have  agreed  to  be  a  director, 

;I  could  not  select  him  any  more  than  if  I  would  not  agree  to  he  could 

mot  select  me.  That  thing  was  done,  as  I  explained  to  you,  in  a  hurry. 

Q.     "The  selection  of  officers  of  the  company  was  entirely  left 

to  me,"  is  that  true? 

A.  In  an  indirect  sense,  yes— not  in  the  way  you  are  trying  to 
make  it  appear. 

Q.  Did  you  intend  to  deceive  the  Court  in  this  proceeding  by  an 
answer  which  had  an  equivocal  meaning? 

A,  No,  we  intended  to  shoot  at  the  mark,  and  instead  of  your 
shooting  at  the  mark,  you  shoot— instead  of  your  shooting  at  the 
mark  you  shoc^t  from  it— we  tried  to  shoot  the  mark.  Mr.  Feiner 
prepared  the  bullets  and  I  did  the  shooting.  We  stuck  within  the 
truth  all  right. 

Q.  I  show  you  a  paper  which  I  will  ask  to  have  marked  as 
exhibit  HH  for  identification  and  I  will  ask  you  to  read  that  (show- 
ing). 

A.     Yes,  I  can  read  that  for  you  (reading). 

"Meh.  2nd.        6. 
Major  L.  H.  French, 

31  Union  Square,  N.  Y.  City. 
Dear  Sir : 

This  is  to  confirm  verbal  arrangements  as  follows : 

1.  That  out  of  the  $245,000  cash  due  to  me  from  the  North- 
western Development  Company  I  shall  pay  you  the  sum  of  $31,- 
000,  to  reimburse  you  for  moneys  expended  by  you  on  that  Com- 
pany's mining  properties. 

2.  That  out  of  the  allottment  of  $1,250,000  par  value  of 
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the  Northwestern  Development  Co 's  stock  I  shall  transfer  to  you 
$350,000  par  value  for  past  and  future  services ;  the  condition  of 
this  part  of  the  agreement  being  that  the  entire  block  of  $1,250,- 
000  par  value  for  this  common  stock  so  allotted  to  me  shall  be  on 
deposit  with  A.  A.  Housman  &  Co.  for  a  period  of  one  year  from 
this  date.    Yours  very  truly,  I 

Accepted:  (Sgd)    J.  R."  I 

Q.  Is  that  the  letter— was  that  letter  addressed  to  Major  L.  H. 
French,  signed  by  you  of  that  date  and  delivered  to  him?  , 

A.     I  don't  know. 

Q.     You  don't  know?  | 

A.     You  can  serve  that  as  an  alleged  copy. 
Q.     That  is  simply  a  copy. 
A.     Somebody  made  that,  I  did  not  make  it. 
Q.     Do  you  recognize  the  contents  of  the  letter,  that  is  what  I 
want  to  know? 

A.  I  don't  recognize  anything  about  this  $31,000.  I  could  not 
answer  that  question.  The  rest  of  it  about  the  $350,000  of  that  com- 
mon stock,  you  have  already  got  introduced  here  as  being  the  fact 
and  I  don't  know,  but  I  think  it  is  probably  correct— does  that  make 
up  the  $1,250,000? 

Q.     You  think  that  is  a  true  copy  of  the  letter? 
A.     I  don't  know  anything  about  it — I  don't  think  anything 
about  it. 

Q.  I  will  ask  you,  Mr.  Rosine,  if  at  the  hearing  of  the  taking  of 
your  deposition  in  the  suit  of  French  vs.  the  Northwestern  Develop- 
ment Company,  which  I  have  heretofore  referred  to,  at  New  York  on 
the  26th  day  of  January,  you  were  asked  this  question : 

"Q.  I  show  you  a  copy  of  a  letter  which  has  been  marked 
'Defendant's  Exhibit  Number  1'  Adeline  Sessions  Notary  Public, 
January  26,  1910,  and  I  will  ask  you  whether  that  is  a  copy  of 
a  letter  which  you  wrote  to  Major  French  reciting  in  part  your 
arrangements  with  him  to  which  you  have  already  testified*" 
To  which  you  responded : 

"A.    It  is. 
Was  there  such  a  copy  of  the  letter  submitted  to  you  and  did  you 
make  such  answer? 

A.     I  don't  remember  anything  about  it. 

Q.  I  will  ask  you  if  this  question  was  put  to  you  and  the  re- 
sponse made  by  you  at  that  time  and  place,  January  26,  1910,  as 
follows : 

"Q.  Will  you  read  that  letter.  A.  (Reading)  'March 
2nd,  6.  Major  L.  H.  French,  31  Union  Square,  N.  Y.  City.  Dear 
Sir.     This  is  to  confirm  verbal  arrangements  as  follows:       1. 
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That  out  of  the  $245,000  cash  due  to  me  from  the  Northwestern 
Development  Company  I  will  pay  you  the  sum  of  $31,000  to  re- 
imburse you  for  moneys  expended  by  you  on  that  company's 
mining  property,  2.  That  out  of  the  allotment  of  $1,250,000 
par  value  of  the  Northwestern  Development  Company's  stock,  I 
'  shall  transfer  to  you  Jr;^50.000  i)ar  value  for  past  and  future  serv- 
ices. The  condition  of  this  part  of  the  agreement  being  that  the 
entire  block  of  $1,250,000  par  value  of  this  common  stock  so  al- 
lotted to  me  shall  be  on  deposit  with  Houseman  &  Company  for 
the  period  of  one  year  from  this  date.  Accepted.  Yours  truly, 
J.  R.'" 

Did  you  make  such  response  to  that  question? 
A.     I  don't  remember. 
Q.     If  you  did,  was  it  true? 

A.  Since  I  don't  remember  whether  I  made  it,  I  can't  answer 
lithat  question.  Most  of  the  things  a-re  in  there  just  as  in  accordance 
'with  the  recollection  as  I  remember  the  transaction,  only  I  don't 
1  remember  anything  about  the  thirty-one  thousand  dollars,  but  I  do 
[■  remember  that  French  had  some  of  those  notes  that  McConnell  got. 
and  had  some  drafts  that  he  collected  through  Housman  &  Com- 
pany.   Your  books  will  show. 

Q.     Is  there  anything  in  here  that  is  not  true? 
A.     I  don't  know  anything  a-bout  the  thirty-one  thousand  dol- 
lars.   I  don't  know  whether  it  is  true  or  not. 

Q.     Were  you  asked  this  question  at  the  taking  of  your  depo- 
;  sition  in  the  French  suit  above  referred  to  on  March  8,  1910 : 

"Q.  232.     Did  you  consider  this  a  personal  agreement  be- 
tween you  three,  in  which  the  company  had  no  part?" 
And  did  you  make  this  response  thereto: 

"A.  I  did  consider  it  a  personal  agreement  between  us 
three  in  which  the  company  had  no  part,  except  that  it  was 
known  that  I  was  to  receive  the  stock  from  the  company  in  pay- 
ment of  these  mining  properties  and  it  was  well  known  by  all 
of  us  three  what  each  one's  proportion  of  that  stock  was  to  be." 

Was  that  question  put  to  you  and  did  you  make  that  answer 
in  response  thereto? 

A.     I  don't  remember  again. 

Q.     If  it  was,  was  it  true? 

A.  Yes,  on  the  basis  that  you  remember  that  this  payment  on 
mining  property  stock  was  a  fictitious  transaction  by  legal  lights, 
which  I  was  only  a  medium  to  confirm.  In  its  real  sense,  the  only 
thing  we  paid  for  the  raining  property  was  .$245,000— no  more  and 
no  less— and  the  shares  that  were  issued  in  this  manner,  that  is  the 
suggestion  of  the  lawyers,  was  not  issued  in  payment  of  the  mining 
properties,  because  I  thought  it  was  issued  all  together  for  the  whole 
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purpose.  It  shows  for  itself  in  the  way  the  slock  was  handled,  and 
so  I  don't  see  where  it  is  necessary  for  me  to  explain  it.  It  is  quite 
evident  what  took  place. 

Q.     And  were  you  asked  at  that  time  and  place,  March  8,  1910, 

as  the  witness,  the  following  question,  and  did  you  make  the  fol- 
lowing answer  thereto : 

"Q.  283.  Will  you  explain  why  it  was  that  you  who  were 
acting  merely  as  a  figure  head  in  the  transaction  and  by  this 
I  do  not  wish  to  question  the  value  of  your  connection  with  the 
company  as  far  as  its  future  prospects  were  concerned,  but 
how  you  got  more  stock  than  either  Mr.  Housraan,  who  was  to 
loan  the  company  fifty  thousand  dollars  and  act  as  fiscal  agent 
for  one  year  and  one  hundred  and  fifty  thousand  dollars  more 
of  stock  than  Major  French  who  was  the  Father  of  the  enter- 
prise? A.  In  the  first  place,  seeing  that  I  secured  the  first 
$300,000  of  the  Company's  capita),  I  Avould  not  consider  thatj 
I  acted  as  a  figure  head,  nnd  in  the  second  place,  in  order  to 
carry  out  all  the  plans  of  the  project,  it  became  necessary  to 
incorporate  the  Seward  Peninsula  Railroad  Co.  and  I  had  to 
ask  my  associates  in  Seattle,  namely,  Mr.  Trenholme  and  Mr. 
Williams  and  Mr.  Perkins  to  become  officers  of  that  Company, 
and  furthermore,  Mr.  Trenholme  became  the  assistant  treasurer 
of  the  Northwestern  Development  Co.  and  the  actual  disbursing 
officer  for  that  Company  at  Seattle.  Mr.  Williams  became  thcj 
President  and  Col.  P'erkins  the  Secretary  of  the  Seward  Penin- 
sula Railroad  Co.  and  all  three  of  these  gentlemen  rendered  val- 
uable services  and  did  very  much  work  for  the  North westerr 
Development  Co.  for  a  period  of  about  tM'o  years,  for  whieli 
they  received  no  compensation  whatsoever,  but  I  expected  tc 
compensate  them  for  these  services  by  giving  them  a  portion  oi 
my  shares  and  I  did  not  expect  to  retain  over  $250,000  pai 
value  of  these  shares  myself,  and  therefore,  I  would  actually 
receive  the  smallest  part  of  this  common  stock  as  between  Majoi 
French,  Mr.  Housman  and  myself." 

Was  that  question  propounded  to  you  and  did  you  make  that 
answer  at  that  time  and  place? 

A.  Well,  since  I  can 't  remember  the  short  ones,  why  thai 
would  be  too  long,  but  the  general  trend  of  the  story  in  there  is 
approximately  correct,  and  I  have  no  doubt  Mr.  Feiner  preparec 
such  a  question  and  answer,  something  like  that,  or  nearly  like  thai 

Q.  Referring  to  the  common  stock,  were  you  asked  this  ques 
tion : 

"Q.  288.     Was  not  the  stock  worth  par  at  that  time?" 
And  didn't  you  make  this  answer: 

"A.     It  was  believed  to  be  worth  it,  but  it  was  not." 
A.     Well,  now.   that  is  one  of  those  questions,  Mr.   Gorham 
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which  can  be  misconstrued.  T  don't  know  whether  I  made  such  an 
answer  or  not ;  but  yon  can  put  it  that  way  — the  stock  was  not 
printed;  noihing  was  selling.  We  had  a  program  before  ns  waiting, 
and  my  opinion  of  that  program  was  that  it  didn't  amount  to  very 
much,  but  when  you  say,  "Plow  much  did  I  believe  that  each  one 
of  those  five  hundred  thousand  shares  was  worth,"  I  don't  think 
I  ever  gave  that  a  thought. 

Q.  You  remember  about  that  stock  l)eing  pooled  for  one  year, 
since  I  read  those  qnes'ions  and  answers'; 

A.  I  remeinber  what  you  read,  but  I  don't  remember  anything 
about  it,  but  1  liave  an  iJea  that  is  correct,  because  I  made  objec- 
tion first  to  the  transaction,  and  afterwards  I  received  it. 

Q.  You  remeiuber  1his  letter  was  "written  l)y  you  to  French 
?,iarch  2nd,  1906? 

A.     I  don't  remember  anything  of  the  kind. 

Q.     Well,  when  was  tliC  letter  written? 

A.  T  don't  know  that  it  was  ever  written — I  have  no  such 
recollection. 

0.  But  you  Ijave  testified  this  morning  that  there  was  such  a 
letter,  and- asked  me  to  produce  it. 

A.     Will  3'ou  sliovv-  m:-  that  teslimony  of  mine. 

Q.     It  is  in  here. 

A.  T  don't  remein!>er  that.  I  don't  think  it  is  correct.  We 
are  of  a  different  opinion  there,  but  you  showed  me  a  copy  of  a  let- 
ter that  I  did  no;  know  aiiything  about,  but  the  facts  in  the  letter 
are  approximntely  corrocl,  excepting  I  he  thirty-one  thousand  dol- 
lars, and  that  might  also  be  correct — I  don't  know.  You  have  my 
papers  to  show  wliether  it  is  correct  oi-  not— if  you  give  them  to 
me  I  can  answer  your  question. 

Q.     How  have  T  got  your  papers'! 

A.     Your  company  has  my  checks,  the  notes  which  you  bor- 
rowed six  years  ago;  if  you  give  them  to  me  I  can  answer. 
Q.     They  went  in  as  exhibits  in  this  deposition? 
A.     Probably  you  got  them  for  that  purpose  anyway. 

Q.  Now,  did  you  pay  any  part  of  this  $245,000  to  McConnell 
for  this  mining  property,  and,  if  so  how  much? 

A.  What  took  place  in  New  York  with  that  !rl25.OO0.  I  don't 
emember  now,  Mr.  Gorham,  exactly.  It  is  pretty  hard  to  go  ba'l-: 
10  that.  French  wijs  the  one,  in  a  general  sense,  that  received  it, 
but  then  McConnell  and  he  wntched  one  another.  I  know  that 
after  I  came  here  from  San  Francisco  Mr.  McConnell  came  here 
and  presented  .me  with  one  or  two  of  those  notes  ))efore  they  were 
due,  and  I  gave  him  my  individual  checks  in  payment  thereof,  and 
I  loaned  you  the  checks. 
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Q.  Tell  me  Avhat  Avas  the  first  payment  made  to  French  on  this 
transaction  by  you? 

A.     Twenty  thousand  dollars,  T  think. 

Q.     When  was  that  made? 

A.  Well,  that  was  when  I  swallowed  the  first  bail— I  should 
think  it  was  somewhere  about  the  first  of  February,  but  I  am  not 
sure  about  that. 

Q.     And  when  did  you  make  the  next  payment? 

A.     To  whom? 

Q.  To  French  or  McConnell,  or  when  did  you  make  the  next 
payment  for  this  property  to  whoever  owned  it? 

A.  Some  money  was  piid  in  New  York,  that  was  before  I 
left  there;  that  would  be,  appi'oximately  someAvhero  betwec^n  the 
10th  and  the  251  h  of  March,  although  it  might  l)e  a  day  off,  too. 

Q.     How  much? 

A.  I  think  I  told  you  I  didn't  remember.  The  checks  will 
.show.  You  have  them.  You  borrowed  them  and  if  you  return  my 
property  I  can  answer  your  questions. 

Q.     You  mean  me,  personally? 

A.     I  mean  your  company. 

Q.  You  don't  mean  that  I  am  the  person  — I  want  the  jury  to 
understand  that— did  you  pay  McConnell  your  individual  check  on 
March  15th  for  $93,000  on  account  of  that  transaction? 

A.     If  there  is  such  a  check  in  existence,  undoubtedly  I  did. 

Q.     Don't  you  remember? 

A.     I  don 'I  remember  even  the  date  or  the  amount. 

Q.  That  would  not  impress  itself  on  your  mind,  an  account  of 
that  size? 

A.  That  Avns  not  very  much  of  an  amount.  I  had  dealings 
with  larger  figures  every  day,  I  am  sorry  to  say,  and  that  was  not 
anything  extraordinary. 

Q.  Did  you  next  pay,  on  that  same  day.  did  you  give  McCon- 
nell notes  for  one  hundred  thousand  dollars,  March  15,  1906,  on 
this  transaction  which  you  had  in  reference  to  these  mining  claims 
Avhich  were  conveyed  to  the  d?A^elopment  company? 

A.  I  don't  understand  that  question  — I  don't  believe  I  under- 
stand that  question. 

Q.  Did  you  give  McConnell,  on  March  15,  1906,  in  addition 
to  the  ninety-three  thousand  dollars  cash,  or  by  check,  did  you  give 
him  your  note  for  one  hundred  thousand  dollars? 

A.  My  recoiled  ion  was,  as  I  already  stated  here  in  the  testi- 
mony today,  that  I  gave  him  and  French  both  notes,  my  own  notes, 
for  one  hundred  tliousand  dollars. 

Q.     March  15,  1906? 


vs.  NORTHWESTERN   COMMERCIAL.  COMPANY  163 

A.     Well,  I  could  not  state  the  date. 

Q.     You  could  not  state? 

A.     No,  some  time  in  March,  I  know  that. 

Q.     Was  it  prior  to  the  organization  of  this  company,  or  sub- 
sequent 1 

A.     Well,  if  you  have  one  date,   March   15,  and  the   records 
there,  you  can  answer  that  better  than  I  can. 

Q.     I  am  asking  you. 

A.     I  don't  know,  I  don't  remember. 

Q.     You  don't  know? 

A.     T  would  not  even  try  to. 

0.     liiow  wore  those  notes  paid,  one  or  more  notes  for  the  one 
I  hundred  thousand  dollars  ? 

I  A.     There  agnin  yon  have  the  evidence.    I  remember  distinctly 

I  that  Mr.  McConnell  came  to  me,  I  think  mayl^e  l)efore  they  were 
i  due,  I  am  not  sure,  but  anyway  shortly  after  coming  here,  and  I 
i  paid  him  one  or  two  of  those  notes,  I  believe  it  was  two,  find  at 
'  some  little  inconvenience  to  myself,  too. 

Q.     Now,  do  you  remember  of  testifying  iu  this  French  suit 
,  which  I  have  above  referred  to,  on  March  8,  1910,  in  New  York, 
I  that  you  gave  French  your  check  for  twenty  tliousand  dollars  in 
February? 

A.     I  think  I  already  said  so ;  it  is  my  impression  today. 

Q.     And  that  you  gave  McConnell  your  cheek  on  March  15, 
for  ninety-three  thousand  dollars? 

A.     When  those  questions  were  made,  Mr.  Gorham,  and   the 
answers,  I  had  the  checks  before  me  and  it  was  not  difficult  to  an- 
swer them  correctly.     Now  you  have  got  them  and  you  are  asking 
1    j  me  questions  for  the  purpose  of  confusing  me. 

'  Q.     I  am  not  trying  to  confuse  you.  I  am  trying  to  get  the 

facts  before  the  jury. 

A.     The  checks  are  the  best  facts. 

Q.  Then  the  testimony  in  this  record  here  that  the  first  pay- 
ment to  French  was  twenty  thousand  dollars  on  February  7,  1906, 
t  and  the  payment  of  ninety-three  thousand  dollars  to  Mr.  McCon- 
nell on  the  15th  of  March.  1906,  a  payment  of  twenty  thousand  dol- 
lars to  McConnell  on  the  2nd  of  April,  1906,  a  payment  of  twenty 
thousand  dollars  to  McConnell  on  the  31st  day  of  May,  1906,  a 
payment  to  McConnell  of  twenty-four  thousand  dollars  on  the  1st 
day  of  June,  1906,  a  payment  to  French  on  the  22nd  day  of  May, 
1906  of  six  thousand  dollars,  a  payment  of  twenty  thousand  dol- 
lars to  French  on  the  1st  day  of  June,  1906,  a  payment  to  French 
of  ten  thousand  dolbu-s  on  the  1st  day  of  June,  1906,  a  payment  to 
Frenoh  of  seventeen  hundred  dollars  on  the  29th  day  of  May,  1906, 
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a  paymen!  to  French  of  twenty  thousand  dollars  on  the  14th  day 
of  May.  1906,  and  of  ten  thousand  dollars  on  the  15th  of  August, 
1906,  I  will  ask  you  whether  that  recital  of  payments  is  correct? 

A.  I  don't  remember.  The  only  other  one  that  I  could  not— 
that  I  can't  reconcile,  is  the  April  2nd,  because  on  April  2nd  I  was 
in  San  Francisco. 

Q.     You  will  find  those  beginning  on  page  157  of  this  record. 

A.  If  I  read  it  I  can't  ansv/er — I  am  not  a  bookkeeper — ^I 
didn't  keep  the  records.  At  that  time  you  people  furnished  me 
with  evidence  of  my  own  transactions  and  I  could  answer  it.  I 
have  not  now  any  evidence  of  those  transactions  and  I  didn't  keep 
the  books — I  keep  a  mighty  good  memory  I  can  assure  you,  but 
when  you  want  to  ask  me  questions  like  that,  it  is  not  right— I  can't 
answer  them.    The  checks  are  there  and  they  speak  for  themselves. 

Q.     I  haven't  any  of  the  checks,  you  are  mistaken. 

A.     Some  one  has  them. 

Q.     They  are  in  the  east,  in  that  Court. 

A.     I  beg  3'^our  pardon. 

Q.  Tf  this  is  the  record  which  is  subscribed  by  you  and  identi- 
fied by  your  signature,  and  your  signature  identified  and  which  you 
admit  you  swore  to — if  this  record  discloses  that  those  payments 
were  made  in  those  respective  amounts  to  those  respective  people 
on  those  respective  dates,  is  it  true? 

A.     Does  it  make  up  $245,000? 

Q.    $245,000. 

A.  It  is  probably  true— somebody  got  the  $245,000—1  didn't, 
that  is  sure. 

Q.  Mr.  Rosine,  who  were  the  directors  of  the  development 
company  in  September,  1906? 

A.  As  far  as  I  can  remember,  A.  A.  Housman,  Henry  C. 
Davies,  George  Henderson,  Mr.  Pien^e,  whose  initials  I  don't  re- 
member for  the  moment,  and  myself  and  McLaren.  Now,  that  Mc- 
Laren I  have  explained  before,  that  he  was  put  in,  as  I  remembe.' 
it,  in  substitution  for  French,  but  T  may  not  ])e  correct  in  regard 
to  that,  but  the  records  will  show. 

Q.     Were  there  not  nine  directors  of  the  company? 

A.  Well,  you  have  reference  to  those  gentlemen  out  here  in 
Seattle  who  were  inactive,  Mr.  Trenholme  and  Williams  and  Mr. 
Whitehead— now  on  that  basis,  that  might  be  a  different  classifica- 
tion. 

Q.  They  have  been  read  into  the  record.  I  am  asking  your 
recollection  of  them. 

A.     That  is  right. 

Q.  At  the  time  you  were  elected,  were  not  McLaren.  Williams 
and  Trenholme  elected  at  the  time  you  were  elected  a  director? 
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A.  Well,  I  don't  remember,  it  is  probable,  but  I  don't  remem- 
ber that. 

Q.  So  that  there  would  be  nine  directors  subsequent  to  the 
date  when  the  board  was  increased,  which  was  March  21,  1906, 
which  is  shown  by  the  record  in  evidence  here  that  they  were  in- 
creased from  five  to  nine — Rosene,  McLaren,  Williams  and  Tren- 
holme  were  elected  to  fill  the  created  vacancies,  and  that  made  up 
the  board  of  nine? 

A.     Yes,  sir. 

Q.  Now  when  you  went  back  lo  New  York,  did  you  have  a 
board  meeting? 

A.     As  a  board? 

Q.     Yes. 

A.     The  record  will  show  that.     My  impression  would  be,  not. 

Q.     The  record  show^s  there  was  no  such  meeting? 

A.     That  was  as  my  impression  is. 

Q.     That  is,  the  record  files  show  no  meeting,  I  mean. 

A.  Well,  T  don't  believe  that  meeting  was  exactly  as  a  board, 
in  September. 

Q.     And  you  talked  with  Housman  and  Henderson? 

A.     And  Davies. 

Q.  About  this  subscription  which  you  were  authorized  to 
make,  one  hundred  and  twenty-five  thousand  dollars,  did  you? 

A.     Yes. 

Q.     Did  you  ever  make  that  subscription? 

A.     What  do  you  mean,  in  writing? 

Q.     In  any  way. 

A.  Well,  I  caused  the  Northwestern  Commercial  Company — 
money  and  property  to  be  given  to  the  Northwestern  Development 
Company  but  without  the  commercial  company's  knowledge,  ex- 
cept my  own  personal  knowledge  in  each  instance,  and  afterwards, 
of  course,  the  directors  of  the  Northwestern  Commercial  Company 
decided  to  ratify  my  acts  that  had  been  done  unknown  to  them  and 
unauthoized  by  them  by  my  making  this  subscription,  which  was  at 
my  pleading  and  suggestion. 

Q.  Then  the  money  which  yon  had  applied  out  of  the  com- 
mercial company  to  the  development  company,  was  applied  in  each 
instance  by  you? 

A.     Well,  either  by  me  or— 

Q.     By  your  direction? 

A.     Yes,  by  myself  or  direction. 

Q.  Without  the  knov/ledge  of  your  associates  in  the  com- 
mercial company? 
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A.  Except  as  it  came  to  them  within  a  later  period,  but  at 
the  time  they  didn't  know  about  it. 

Q.  And  that  was  applied  on  this  subscription  which  you  made 
for  two  hundred  and  fifty  thousand  dollars,  wasn't  it,  at  that  time? 

A..     No,  that  would  not  be  true. 

Q.  Now,  just  take  the  fifty  thousand  dollars  and  we  will  get 
at  it  easier.  On  what  was  the  original  fifty  thousand  dollars  ap- 
plied ? 

A.     To  help  form  the  company. 

Q.     On  what  account? 

A.  There  was  not  any  account.  There  had  been  no  subscrip- 
tion made  at  that  time  except  what  you  might  call  a  mouth  piece; 
Mr.  Housman  said  that  he  would  take  the  fifty  thousand  and  I  said 
I  would  take  the  fifty  thousand  and  two  hundred  and  fifty  thous- 
and for  the  commercial  company,  but  there  was  no  other  subscrip- 
tion when  I  left  New  York. 

Q.  Your  commercial  company  records  show  that  the  fifty 
thousand  dollars  was  paid  on  the  21st  day  of  April,  1906  and  credited 
to  the  company,  and  that  was  subsequent  to  the  time  you  sub- 
scribed for  the  stock  in  the  name  of  the  commercial  company. 

A.  Well,  Pearl,  who  was  the  auditor,  would  naturally  carry 
tabs  in  his  drawer,  and  they  would  not  go  on  the  record  at  the  time 
they  were  made— they  could  not  go  previous  to  the  making,  but 
they  could  frequently  go  subsequent  to  that. 

Q.     Sort  of  petty  cash  tab  for  fifty  thousand  dollars? 

A.  No,  I  would  not  call  it  a  pett}^  cash  tab.  He  had  nowhere 
to  make  the  entries.     There  was  a  dispute  there — he  knew  that. 

Q.  You  reported  fifty  thousand  dollars  paid  on  the  subscrip- 
tion by  you  in  the  name  of  the  corporation— you  reported  that  at 
the  April  meeting  of  the  trustees  of  the  commercial  company,  didn't 
you? 

A.  I  reported  that  I  paid  fifty  thousand  dollars— that  was  a 
check  right  there  on  the  table,  so  that  it  was  not  dodged  whatever. 

Q.     It  was  paid  by  check? 

A.  Yes,  fifty  thousand  dollars,  or  draft  or  something  to  evi- 
dence it  was  there.  That  twenty  thousand  dollar  check  which  you 
referred  to  was  right  in  evidence  at  that  time. 

Q.  I  am  now  referring  to  the  first  payment  which  you  made 
on  the  subscription.  You  reported,  according  to  the  testimony  of 
your  associates  of  this  case,  you  reported  that  there  had  been  fifty 
thousand  dollars  paid  on  this  subscription  which  you  made  for  the 
commercial  company— you  reported  that  at  the  April  meeting. 

A.     Yes,  for  the  purpose — 

Q.     Then  in  July,  on  the  15th,  you  made  another  credit  to  the 
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'  development  company  of  twenty-five  thousand  dollars  on  that  sub- 

i  scription? 

'         A.     You  have  the  date:  I  believe  that  is  approximately  correct. 

Q.     So  that  on  the  15th  of  July  there  had  been  applied  on  the 
I  subscription  seventy-five  thousand  dollars? 
i         A.     Probably  in  the  way  of  bookkeeping,  yes. 

Q.  That  is  what  the  records  show,  the  commercial  company's 
records  ? 

A.     Yes. 

Q.     Which  are  in  evidence  here. 
A.     Yes. 
,         Q.     There  was  no  further  payment  on  that  subscription,  or  ap- 
[  plication  of  any  funds  on  account  of  that  subscription,  according  to 
(i  the  defendant  company's  books  until  September  6,  1906,  one  day 
after  the  meeting  of  the  board  in  September,  at  which  you  were 
authorized  to  subscribe  for  one  hundred  and  twenty-five  thousand 
I  dollars — you  remember  that,  don't  you? 

i         A.     No,  I  don't  remember.     The  question  is  if  you  want  to  go 
!i  by  the  books,  Mr.  Gorham,  ask  the  bookkeeper— if  you  want  facts, 

I  will  give  them  to  you. 
I  Q.  At  the  meeting,  September  5,  1906,  when  a  resolution  was 
I  adopted  authorizing  you  to  subscribe  to  one  hundred  and  twenty- 
five  thousand  dollars  of  the  plaintiff's  stock,  there  had  at  that  time 
been  applied  on  your  original  subscription  only  seventy-five  thous- 
and dollars? 

A.  That  is  not  true.  The  rcorrls  may  show  that  but  it  is  in- 
correct. 

Q.  When  you  got  to  New  York  it  was  some  two  weeks  later. 
\  that  would  be  about  the  20th  of  September? 

A.     Well.  I  got  ^0  New  York   in   September  and  I  remained 
there  in  October  and  so  on. 
i  Q.     When  did  you  see  Housman  and   Henderson  and  Davies 

'  about  this  matter? 

A.  That  is  difficult  to  say— I  don't  believe  the  first  day  I  was 
[i  there,  but  within  less  than  a  week — I  would  say  within  two  or 
■'  three  days,  but  I  am  not  sure  about  that. 

Q.  And  you  reported  to  them  thnt  you  had  been  authorized 
to  subscribe  one  hundred  and  twenty-five  thousand  dollars  for  the 
commercial  company  in  the  development  company's  stock,  did  you? 

A.  No,  I  reported  to  them  what  had  tnken  place,  and  it  might 
be  in  a  little  different  language— that  the  Northwestern  Com- 
mercial  Company's  directors  would  have  nothing  to  do  with  the 
subscription,  and  Mr.  Davies  knew  it  before— that  they  repudiated 
it,  but  the  only  thing  I  had  been  able  to  do  was  to  get  them  to  take 
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one  hundred  and  twenty-five  thousand  dollars,  and  that  because 
it  was  forced  on  them,  down  their  throats,  if  you  please. 

Q.     Why  was  it  forced  on  them? 

A.     I  beg  your  pardon? 

Q.     Why  was  it  forced  on  them? 

A.  Because  before  I  left  for  Nome  I  was  personal  guarantor 
of  approximately  half  a  millon  dollars  of  the  Northwestern  De- 
velopment Company's  bills.  The  only  communication  we  had  at 
Nome  then  was  the  cable,  which  was  broke  nearly  all  the  time,  at 
St.  Michaels,  and  you  didn't  know  when  you  could  get  a  communi- 
cation through,  and  it  was  not  very  kind  of  me  to  go  and  leave  Mr. 
Pearl,  because  he  was  really  to  do  it.  So  I  told  him,  whenever  the 
Northwestern  Development  Company  got  in  a  pinch,  if  they  did, 
and  it  was  almost  sure  to  do  it,  to  apply  freight  accounts  and 
merchandise  accounts,  and  I  said,  "I  will  guarantee  anything  to 
carry  them  along  so  that  they  will  not  get  into  trouble  until  the 
money  came  from  London." 

Q.  Mr.  Trenholme  said  that  all  the  transactions  between  those 
two  companies  was  on  a  cash  basis,  and  that  the  freight  was  in- 
variably prepaid — that  is  Mr.  Trenholme 's  statement. 

]\!E.  BOGLE:  Whether  it  is  a  correct  statement  of  Mr.  Tren- 
holme or  not,  it  is  a  matter  of  argument  to  the  jury. 

MR.  GORILAM :  I  have  the  right  to  put  that  statement  of  Mr. 
Trenholme 's  to  the  witness. 

A.  When  I  traveled  seventy-five  thousand  miles  a  year 
around  this  world  looking  after  this  business,  it  would  be  a  hard 
thing  to  do  to  keep  track  of  the  details  of  the  office.  I  was  depend- 
ent upon  Trenholme  and  Pearl  to  do  it. 

Q.     You  did  not  know  anything  about  the  details? 

A.  No,  sir.  I  look  the  statements  of  the  office,  and  T  have  yet 
the  first  time  to  find  any  incorrectness  in  them. 

Q.  And  what  you  know  about  this  is  only  what  others  told 
you? 

A.     Know  about  what? 

Q.     About  these  payments? 

A.  Oh,  I  made  the  order — I  have  seen  it  here — to  Mr.  Pearl  to 
do  things,  and  I  daresay  there  are  others,  if  you  could  find  them, 
and  he  had  the  authority  from  me,  but  I  could  not  tell  it  to  the 
board  of  the  Northwestern  Commercial  Company^  because  if  I  told 
them  what  I  told  Pearl,  I  would  have  no  sooner  been  on  the  steamer 
than  they  would  have  nullified  it  and  then  "the  fat  would  be  in 
the  fire." 

Q.  On  the  25th  day  of  September  you  were  authorized  to  sub- 
scribe one  hundred  and  twenty-five  thousand  dollars  stock  on  be- 
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half  of  the  commercial  company,  of  the  preferred  stock  of  the  de- 
velopment company,  that  is  the  resolution. 

A.     The  records  put  it  that  way. 

Q.     The  records  have  it  that  way? 

A.  Yes.  In  other  words,  the  members  of  the  board  of  the 
commercial  company  acquiesced  in  what  I  had  already  done,  and 
expressed  it  in  that  form. 

Q.  They  ratified  what  you  had  done  up  to  one  hundred  and 
twenty-five  thousand  dollars,   on  the  original  subscription? 

A.     No. 

Q.     And  put  it  in  the  present  form? 

A.     xNo. 

Q.     Then  what  did  they  do? 

A.  I  told  you  they  swallowed  what  I  choked  down  their 
throats,  and  agreed  to  stand  for  it. 

Q.     What  is  that? 

A.  They  swallowed  what  I  shoved  down  their  throats  and 
what  I  had  forced  on  them.  They  never  ratified  the  original  sub- 
scription, or  had  anything  to  do  with  that  beyond  the  first  time. 

Q.     What  is  the  first  time? 

A.  (Continuing).  And  then  they  kicked  it  out,  and  pretty 
near  me,  too. 

Q.     You  say  they  kicked  it  out? 

A.     They  repudiated  it,  whatever  you  like. 

Q.     They  did  repudiate  it,  did  they? 

A.     Yes,  beyond  any  question. 

Q.     When? 

A.     Three  or  four  days  after  I  got  home. 

Q.     In  your  presence? 

A.     Oh,  yes. 

Q.  Now,  I  will  ask  you.  Mr.  Rosine,  if  you  testified  at  the 
former  hearing,  on  the  former  suit  on  this  subscription — 

A.  What  do  you  mean,  in  this  Court  here? 

Q.  Yes. 

A.  The  records  will  show— I  believe  I  did. 

Q.  Don't  you  know  Ihat  you  did? 

A.  Well,  you  had  me  here,  so  that  you  know. 

Q.  I  am  not  asking  you  to  state  that,  Mr,  Rosine. 

A.  I  believe  I  did,  yes. 

Q.  And  did  you  testify  nt  that  hearing  that  your  commercial 
company  did  not  repudiate  this  subscription  in  April,  1906? 
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MR.  BOGLE :  Wait  a  moment— I  object  to  that  as  not  proper 
cross  examination. 

MR.  GORHAM:    The  witness  volunteered  it. 

MR.  BOGLE :  We  did  not  go  into  this  matter.  If  he  wants  to 
make  him  his  own  witness,  I  hare  no  objection  to  his  going  into  it. 

MR.  GORHAM:  On  cross  examination  this  witness  testified 
voluntarily  that  they  had  repudiated  this  in  April — counsel  did  not 
ask  him  about  the  April  meeting,  no,  but  he  left  the  witness  to 
bring  it  out. 

THE  COURT:  I  don't  think  you  have  the  right  to  cross  exam- 
ine him  on  it. 

MR.  GORHA]\I:  Then  I  move  to  strike  out  what  the  witness 
voluntarily  stated. 

THE!  COURT:  That  voluntary  statement  of  the  witness  may 
be  stricken  and  it  is  withdrawn  from  the  jury. 

MR.  GORHAM:  We  could  not  a-fford  to  let  it  stand  without 
going  into  it. 

THE'  COURT :    Proceed. 

Q.  (MR.  GORHAM).  Now,  I  am  trying  to  find  out,  Mr.  Ro- 
sene,  what  you  did  after  the  resolution  of  September  5,  by  the  com- 
mercial company-,  authorizing  its  president— you  were  then  it? 
president  ? 

A.     Yes. 

Q.  To  subscribe  one  hundred  and  twenty-five  thousand  dol- 
lars; what  did  you  do?  j 

A.     Do  where?     I  was  busy  every  day.  i 

Q.     What  did  you  do  with  respect  to  the  subject  matter  of  thati 
resolution  ?  j 

A.     I  have  already  stated  in  the  direct  examination. 

Q.     State  it  again. 

A.     I  told  Mr.  Housman  and  Mr.  Davies— 

Q.  I  am  not  s:oing  to  New  York  yet — what  did  you  do,  pur-' 
suant  io  that  resolution  and  the  authority  delegated  to  you  by  that 
resolution  ? 

A.     You  mean  here? 

Q.     i^ny where — so  far  as  subscribing  is  concerned. 

A.  What  was  tbe  use  of  subscribing  for  something  which  hac" 
already  been  pnid.  that  would  be  another  tomfoolery. 

Q.     Then  you  did  not  subscribe,  is  that  right? 

A.  You  mean  did  I  siirn  another  written  instrument  or  some- 
thing? 

Q.     Yes. 

A.     I  don't  know. 

Q.     You  don't? 
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A.  No,  sir;  that  was  already  paid.  They  don't  come  in  the 
same  category. 

Q.  There  was  only  seventy-five  thousand  dollars  of  it  paid  up 
to  that  time? 

A.  I  have  heard  you  thresh  over  those  figures.  There  was  a 
good  deal  more.  I  told  j'^ou  we  were  carrying  the  Northwestern  De- 
velopment Company  for  amounts  that  it  can 't  show  in  the  records — 
this  record  could  not  contain  except  incidents— the  facts  are  known 
quite  well  to  me. 

Q.     That  ledger— 

A.  (Interrupting.)  I  don't  knoM^  anything  about  the  ledger. 
I  never  saw  one  of  your  eomparny's  ledgers  around. 

Q.  This  is  not  mine— this  is  your  company's  ledger— this  is 
a  correct  statement  from  day  to  day  of  the  accounts  between  the 
companies. 

A.  Let  me  give  3'ou  an  instance.  At  one  time  we  lost  a  ship, 
the  ''Tacoma."  and  there  was  a  cash  transaction,  as  Mr.  Trenholme 
says,  to  cover  the  loss,  to  the  amount  of  thirty  thousand  dollars. 
In  1907  Mr.  Douglas  and  all  the  ofCicers  were  here,  except  Mr. 
Pearl  who  was  in  Teller,  and  were  trying  to  find  out  what  kind  of 
a  cash  transaction  this  was.  Some  thought  somebody  still  owed 
thirty  thousand  dollars  or  something  like  that,  but  I  could  explain 
it  in  A  minute  with  Mr.  Pearl,  l^ecause  I  knew  it  was  only  a  piece  of 
a  bookkeeping  transaction — it  was  perfectly  straight  and  done  for 
a  purpose.  Now  we  had  to  do  that  with  the  development  company. 
Money  didn't  come  along,  as  we  had  agreed  to.  We  had  contracted 
for  a  ship  ready  to  go,  and  if  I  had  put  it  on  the  commercial  com- 
pany's books,  Mr.  Treat  Avould  find  it  out  and  there  would  be 
trouble,  or  somebody  would. 

Q.  Notwithstanding  that,  you  recognized  the  entry  in  Octo- 
ber, 1906  balancing  this  ledger  account  on  the  commercial  com- 
pany's books,  at  which  time  the  commercial  company  gave  the  de- 
velopment company  a  check  for  over  thirty-two  thousand  dollars? 

A.  Well,  I  don't  recognize  the  entries,  because  I  had  nothing 
to  do  with  the  entries,  and  if  they  gave  them  the  thirty-two  thous- 
and dollars,  there  would  be  several  reasons  for  it  at  the  time.  At 
that  time  we  were  borrowing  three  hundred  thousand  dollars  from 
the  trust  company,  for  the  development  company,  and  if  the  com- 
mercial company  had  the  right  to  loan  lo  the  development  com- 
pany it  would  sure  be  demanded — I  was  not  here — I  don't  know. 

MR.  GORHAM:  We  offer  in  evidence  this  transcript  of  the 
witness'  testimony  in  the  cnse  of  French  versus  the  development 
company,  the  Supreme  Judicial  Court  of  the  County  of  Cumber- 
land, State  of  Maine,  given  March  8th,  1910.  in  New  York,  signed 
and  sworn  to  by  the  witness  and  identified  by  him  as  his  signature. 

MR.  BOGLE :    We  want  to  look  it  over. 
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DE-DIRECT  EXAMINATION. 

Q.  (MR.  BOGLE).  Mr.  Rosene,  you  were  asked  if  you  made 
certain  statements  in  some  deposition  for  the  taking  of  your  testi- 
mony in  New  York,  in  some  other  suit — what  suit  was  it  you  were 
talking  about? 

A.  Mr.  Mnthews  who  had  been  here  came  and  Lold  me  and 
brought  me  papers,  that  Leigh  TL  French  had  sued  the  development 
company  for  approximately  a  million  dollars  and  that  was  the  suit. 
He  had  sued  them  in  Maine  but  the  thing  would  have  to  be  handled 
in  New  York. 

Q.     The  testimony  that  was  taken  there  in  New  York,  was  it? 

A.  Yes— that  is,  mine  was,  and  that  was  all  of  the  evidence  I 
believe. 

0.  Did  you  go  down  there  for  the  purpose  of  assisting  the 
development  company  in  defending  that  suit? 

A.  I  did.  That  was  praeticnlly  the  only  business  I  had  for 
three  months, 

Q.     How  long  did  you  stay  there? 

A.  Well,  I  think  I  was  there  from  some  time  in  January  to 
some  time  in  April. 

Q.     On  this  business  alone? 

A.  I  had  some  other  business  I  intended  to  do,  but  there  was 
something  going  on  backwards  and  forwards.  They  had  made  sev- 
eral trips  to  Portland  and  Mr.  Davies  went  to  Europe.  I  don't  re- 
member the  exact  details. 

Q.  Who  went  down  with  you,  did  Mr.  Davies  go  down  there 
with  you? 

A.  No,  I  went  alone.  Lfe  did  not  go  with  me.  He  might  have 
been  there  when  I  got  there  or  we  may  have  come  shortly  after,  but 
I  don't  remember  that  one  way  or  the  other. 

Q.     At  whose  request  did  you  go? 

A.     Mr.  Mathews. 

Q.     Who  is  Mr.  Mathews? 

A.  The  gentleman  who  testified  here.  He  was  then  the  presi- 
dent of  the  development  company,  or  had  been  a  short  time  before. 
He  was  at  one  time,  he  was  succeeded  by  Mr.  Davis  as  president 
of  the  development  company. 

Q.  You  went  down  there  to  assist  the  development  company 
in  defending  that  suit  which  French  brought  against  them  for  a 
million  dollars? 

A.    Yes. 

Q.  The  development  company  had  some  laAvyers  in  New  York 
in  charge  of  it  ? 
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A.     Yes;  they  had  Mr.  Feiner— or  some  of  his  associates,  but 
Feiner  was  the  particular  attorney  that  was  in  charge  of  the  de- 
I  Velopment  company's  affairs. 

Q.     Was  he  in  conference  with  you  before  taking-  your  testi- 
I  mony  on  those  various  matters? 
A.     Oh,  yes. 

Q.  And  I  think  you  said  they  had  your  checks  and  notes  there, 
which  you  gave  at  the  time  of  this  development  coiipany  organiza- 
tion in  New  York? 

A..  Yes,  they  had,  and  probably  some  other  things  that  they 
wanted— whatever  they  wanted  that  I  had  I  let  th^m  have— I 
loaned  them  to  them. 

Q.     And  you  left  them  there  in  their  possession? 

A.  For  the  time  being,  because  they  said  they  would  send 
them  to  me  shortly  after,  and  I  asked  Mr.  Feiner  since  and  he 
promised  he  would  send  them,  but  I  never  got  them. 

Q.  So  that  when  you  testified  doAvn  there  that  you  had  the 
checks  and  the  notes  and  the  other  things,  which  gave  you  the 
exact  data  when  it  came  to  questions  of  figures  or  times  of  pay- 
I  ment? 

A.  Yes,  sir,  the  amounts.  That  transaction  was  five  years  old 
and  it  is  ten  years  now,  and  I  was  not  sick  then,  and  I  am  now. 

Q.  Now  you  were  asked  if  you  did  not  state  at  the  taking  of 
that  deposition  that  the  development  company  paid  two  hundred 
and  forty-five  thousand  dollars  in  cash  and  three  million  seven 
I  hundred  and  fifty  thousand  dollars  of  its  common  stock  for  this 
mining  property ;  now  if  you  made  any  such  statement  that  the 
common  stock  was  given  in  addition  to  the  cash  for  the  purchase 
of  this  property,  were  you  speaking  of  the  actual,  real  transaction 
as  it  took  place  between  you,  or  of  the  bookkeeping  or  record  which 
was  made  under  the  supervision  of  this  Boston  lawyer? 

A.  Well,  of  course,  under  the  books  and  records  that  was 
made  under  the  Boston  lawyer's,  because  the  actual  price  for  the 
mining  claims  was  two  hundred  and  forty-five  thousand  dollars, 
no  more  and  no  less.     The  rest  was  nonsense. 

Q.  You  were  asked  if  the  board  of  directors  did  not  consist 
of  nine  members  mentioned,  Mr.  Trenholme  and  Mr.  Williams  and 
possibly  some  one  else  out  here  in  Seattle — I  will  ask  you  did  Mr. 
Trenholme  ever  qualify  as  a  director  of  the  development  company? 

A.     I  don't  know,  but  I  don't  believe  he  did. 

Q.     Did  he  ever  attend  a  meeting,  so  far  as  you  know? 

A.     No,  he  could  not,  I  am  sure  of  it. 

Q.  Did  Mr.  Williams  ever  qualify  as  a  director  of  that  com- 
pany? 
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A.  Again  I  don't  believe  he  did,  and  he  didn't  attend  anyj 
meetings. 

Q.     Neither  of  them  stockholders? 

A.     Except  by  this  one  share  business — that  didn't  amount  ibf 
anything.  j 

Q.  Did  they  ever  actually  receive  their  share,  except  to  re-| 
eeive  it  and  immediately  endorsed  it  and  sent  it  back? 

A.  I  would  not  know  anything  about  that,  you  know,  since 
that  was  done  by  themselves. 

Q.  Was  there  smyone — any  director  out  here  of  the  develop- 
ment company— I  moan  anyone  who  ever  qualified  as  a  director, 
except  yourself? 

A.     No,  not  in  the  sense  that  would  be  a  director. 

Q.  So  tha'  when  you  mentioned  the  five  members  of  the  board 
there  in  New  York,  those  five  men  did  constitute  the  real  board- 
all  that  had  ever  qualified  on  the  board? 

A.  Yes,  sir.  either  five  or  six,  I  don't  know  how  many  it  was. 
There  was  Housman  and  Davis  and  Henderson  and  Pierce  and 
McLaren  and  Rosene — it  seems  to  me  that  would  be  six — now,  Mr. 
McLaren  was  never  present  at  that  time — he  never  was  present  any 
time  I  was  there  as  far  as  I  remember. 

Q.  You  are  a  little  indefinite  whether  McLaren  was  a  director 
at  that  time  or  not? 

A.  I  was  not  sure.  Mr.  Gorhara  showed  me  he  was,  I  believe 
— I  am  not  in  a  position  to  say. 

Q.  Btit  all  the  directors  were  present  at  this  conference, 
with  the  exception  of  French  and  McLaren,  if  McLaren  was  a  di- 
rector ? 

A.  You  mean  in  September,  after  I  came  to  New  York  in 
September? 

Q.  Yes — I  don't  mean  French  but  at  the  time  you  reported 
that  the  Northwestern  Commercial  Company,  at  your  instance,  had 
finally  permitted  you  to  take  one  hundred  and  twenty-five  thous- 
and dollars  of  that  stock,  who  was  it  that  was  present  at  that  time? 

A.  Housman  and  Davies  and  Henderson  and  myself,  though 
Pierce  was  in  and  out  and  he  was  aware  of  those  facts. 

Q.  That  constituted  the  entire  board,  so  far  as  they  had  ever 
qualified,  unless  McLaren  may  have  been  a  member  of  the  board 
at  that  time? 

A.  It  constituted  the  working  majority  of  the  board  and  the 
only  ones  thai  did  v/ork. 

Q.  Now  you  said,  Mr.  Rosene,  that  there  was  no  official  meet- 
ing held.    Where  did  this  meeting  take  place? 
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A.     This  conference— you  mean  this  meeting? 
Q.     Yes. 

A.  In  the  office  of  A.  A.  Housman  &  Company,  in  Mr.  Hons- 
ii(ian's  private  room  facing  Broad  Street. 

Q.  Did  the  board  of  directors  in  their  meetings  in  New  York 
meet  at  Houseman's  office? 

MR.  GORHAM:    If  this  witness  knows. 

MRu  BOGLE:    Was  that  their  place  of  business  in  New  York? 

MR.  GORHAM:  We  object  to  that  as  calling  for  a  conclusion 
of  the  witness;  ask  him  did  he  ever  attend  a  meeting  there. 

MR.  BOGLE:  If  he  knows  whether  that  is  their  place  of 
business. 

THE  COURT :    The  records  would  show  it,  but  if  he  met  with 
f  them,  or  what  acts  he  did  in  connection  with  them,  he  may  state. 

A.     The  only  meetings  that  I  personally  attended  to  was  in  Mr. 

Houseman's  office,  but  I  believe  that  at  a  later  period  there  was  some 

held  in  Henderson's  office,  after  they  began  to  have  rows,  but  the 

meetings  and  all  the  meetings  held  prior  to  my  leaving  New  York  in 

I  that  year  in  March  were  held  in  Houseman's  office. 

Q.     In  March? 

A.  In  March,  yes.  And  it  is  my  impression  that  that  would  be 
the  official  place.  " 

MR.  GORHAM :    We  object  to  his  impression. 

THE  WITNESS :  It  is  my  belief  then,  or  I  know  it,  for  that 
matter. 

Q.  (Mr.  Bogle)  I  see  on  the  minutes  here  :  "Minutes  of  a  meet- 
ing of  the  directors  of  the  Northwestern  Development  Company  held 
at  20  Broad  Street  in  New  York  City  on  April  19,  1907,  at  eleven  A. 
M.,"  was  thai  the  office  of  A.  A.  Houseman  &  Company? 

A.    Yes. 

Q.     And  that  is  where  this  meeting  or  this  conference  what- 
ever you  call  it,  was  held  ? 
A.     Yes,  the  same  room. 

Q.  You  carried  back  there  with  you  the  action  of  the  board  of 
trustees  of  the  commercial  company  that  you  were  authorized  to 
take  one  hundred  and  twenty-five  thousand  dollars  of  the  stock  of 
the  development  company ;  the  amount  that  was  already  turned  over 
or  the  amount  of  the  indebtedness  was  one  hundred  and  twenty-five 
thousand  dollars  already  paid  or  just  being  paid  for,  to  be  in  pay- 
ment for  that  one  hundred  and  twenty-five  thousand  dollars,  didn't 
you? 

A.    Yes. 

Q.     Did  you  state  to  them  that  that  was  the  understanding  of 


176  MAINE  NORTHWESTERN  DEVELOPMENT  COMPANY 

the  board  here,  that  it  was  a  settlement  of  any  claim  to  this  old  sub- 
scription which  you  made  in  March  1906? 

MR.  GORHAM :  I  object  to  that  as  leading;  let  him  ask  him 
what  transpired. 

THE  COURT  :    Perhaps  it  is  a  little  leading. 

MR.  BOGLE :    It  may  be  a  little  leading. 

Q.  What  report  or  statement  did  you  make  to  those  members 
of  the  board  of  the  development  company  at  this  time  in  New  York 
with  regard  to  the  attitude  of  the  board  of  trustees  of  the  commer- 
cial company  in  making  this  one  hundred  and  twenty-five  thousand 
dollar  subscription,  or  authorizing  it  to  be  made. 

A.  I  told  them,  something  they  knew  before,  that  the  commer- 
cial campony's  directors  would  absolutely  have  nothing  to  do  with 
it ;  that  on  the  strength  largely  of  Mr.  Davis '  statement  and  promise 
to  me  in  the  spring  that  he  would  take  all  that  stock  from  me,  not 
only  anything  that  I  took  but  anything  that  I  had— I  had  put  this 
thing  on  the  commercial  company  against  the  wishes  of  the  directors, 
and  I  had,  for  the  reason  of  the  development  company's  finances, 
forced  it  through,  and  that  they  would  have  nothing  further  to  do 
with  it  and  that  was  agreeable  and  there  was  not  any  objection  rais- 
ed. It  was  understood  that  that  Avas  the  end  of  it  so  far  as  the 
transaction  was  concerned  between  the  two  companies. 

Q.     When  you  say  it  was  understood— 

A.     It  was  agreed. 

Q.  That  is  between  you  and  Houseman  and  Davies  and  Hen- 
derson and  Pierce— if  he  was  in  and  out  of  this  meeting? 

A.  Well,  Pierce  understood  it  if  he  was  not  present,  he  under- 
stood it  within  a  short  time. 

MR.  GORHAM :  We  object  to  all  these  conclusions  of  the  wit- 
ness as  to  what  Pierce  understood.  He  is  alive  and  they  can  take  his 
deposition. 

MR.  BOGLE :  I  did  not  ask  him  what  he  understood— he  said 
Pierce  was  in  and  out. 

Q.     But  you  say  that  was  agreed  between  you? 

A.  Yes.  We  were  all  as  members  of  the  board,  I  suppose,  of 
the  development  company,  but  we  were  all  stockholders  in  the  com- 
mercial company  and  there  was  not  any  question  about  it.  This  suit 
business  was  the  last  thought  of  in  the  world  at  that  time. 

Q.  This  man  Pierce  you  spoke  of,  was  that  the  same  Pierce  that 
was  an  employee  of  Houseman's? 

A.     That  is  the  only  one  I  knew. 

Q.  And  that  was  at  the  office  where  you  were  holding  that 
meeting? 

A.     Well,  he  was  over  on  the  other  side  of  this  open  board  room. 
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but  he  would  come  in  every  minute  and  ask  Mr.  Houseman  questions 
about  one  thing  and  another. 

Q.  Now,  Mr.  Rosene,  it  seems  from  the  testimony  which  has 
been  introduced  here,  that  the  stock  certificates— that  there  were 
certificates  for  one  hundred  and  twenty-five  thousand  dollars  of  the 
preferred  stock  of  the  Northwestern  Development  Company  and  an 
equal  amount  of  common  stock  that  was  issued  originally  by  that 
company  to  A.  A.  Houseman  &  Company  and  that  that  was  trans- 
ferred and  assigned  on  the  back  of  it,  on  the  27th  of  November  1907 
—I  think  that  is  the  date— and  sent  out  to  the  Northwestern  Com- 
mercial Company— is  that  the  first  time  the  Northwestern  Commer- 
cial Company  ever  received  any  stock  of  the  development  company, 
November,  1907? 

MR.  GORHAM :  Objected  to  as  not  proper  re-direct  examina- 
tion. We  did  not  go  into  the  question  of  this  delivery  of  the  stock 
at  all. 

THE  COURT:  It  is  not  re-direct  examination  but  you  can  re- 
call him  if  you  desire. 

(Question  repeated  to  the  witness). 

MR.  GORHAM :    We  object  to  that ;  that  question  is  not  predi- 
cated upon  the  facts  as  disclosed  by  the  record  as  of  date. 
THE  COURT :    He  may  answer. 

(Exception  noted  for  plaintiff). 

MR.  BOGLE:  I  am  looking  for  the  exhibits— the  stock  itself 
was  withdrawn  and  there  was  a  tabulated  statement  made  here — I 
want  to  get  the  correct  date. 

THE  WITNESS:  I  don't  know  that  I  understand  your  ques- 
tion. 

(Former  question  repeated). 

A.  I  understand  the  question,  but  November,  1907  you  are  talk- 
ing about.  On  November  27,  1907,  I  was  at  Hot  Springs,  Arkansas 
and  I  would  not  be  aware  of  anything  that  took  place  at  that  time, 
and  I  have  not  been  president  of  the  develpoment  company  since,  and 
so  I  can  only  speak  of  things  that  occurred  prior  to  that. 

Q.  There  had  been  no  stock  issued  by  the  development  com- 
pany to  the  commercial  company  prior  to  that  time,  so  far  as  you 
know,  had  there? 

A.  No,  it  had  not  so  far  as  I  know.  There  might  have  been 
some  delivered  with  the  endorsement  backward  and  forward,  to 
Houseman  &  Company,  but  I  don't  remember  that. 

(Witness  excused). 

GEORGE  J.  WILLIAMS  called  and  sworn  as  a  witness  for  de- 
fendant, testified: 

That  his  full  name  was  George  J.  Williams,  resided  at  Seattle 
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since  1897,  more  or  less,  and  was  associated  with  Mr.  Rosene  in  vari- 
ous and  sundry  enterprises  in  Alaska. 

That  he  did  not  recall  that  he  took  or  received  any  stock  in 
plaintiff  company  in  March  1906. 

That  he  did  not  think  that  he  gave  any  one  a  proxy  to  represent 
him  as  a  stockholder  in  that  company  at  a  meeting  held  in  Portland, 
Maine,  March  29,  1906. 

There  was  not  any  body  in  New  York  authorized  to  execute  a 
proxy  in  his  name  for  any  stock  in  the  plaintiff  company. 

That  he  did  not  think  that  he  ever  qualified  as  a  director  of 
plaintiff  company. 

That  he  never  acted  as  a  director.  That  he  could  not  say  that 
he  remembered  that  two  shares  of  stock  were  sent  out  from  the  plain- 
tiff company's  office  in  New  York,  one  running  to  him  and  one  to 
Mr.  Trenholme,  with  the  request  that  they  be  endorsed  and  sent  back 
there. 

Did  not  remember  endorsing  the  stock  and  sending  it  back. 

(Witness  excused.) 

Defendant  rested. 

PLAINTIFF'S  REBUTTAL. 

Whereupon,  in  rebuttal,  the  plaintiff  offered  in  evidence  the  dep- 
osition of  WILLIAM  R.  RUST,  which,  with  the  exhibits  thereto  at- 
tached, were  received  in  evidence  and  read  to  the  jury,  the  deposi- 
tion being  as  follows : 

STATEMENT  OF  WILLIAM  R.  RUST. 

I  was  the  President  of  the  Northwestern  Commercial  Company,  a 
corporation  of  the  State  of  Washington,  during  the  year  1908,  in- 
cluding the  month  of  October  1908;  that  the  attached  letter,  dated 
Tacoma,  May  6,  1908,  addressed  to  Mr.  R.  L.  Cuthbert,  signed  W.  R. 
Rust,  is  a  true  copy  of  a  letter  signed  by  me  and  mailed  to  R.  L. 
Cuthbert,  representing  certain  stockholders  of  preferred  stock  of  the 
Northwestern  Development  Company,  a  corporation  of  State  of 
Maine,  copies  of  which  were  by  me  forwarded  to  S.  W.  Eccles,  S. 
Birch,  Chas.  E.  Peabody  and  D.  H.  Jarvis  on  or  about  the  date  of  said 
letter ; 

That  on  or  about  October  6th,  1908,  at  Seattle,  Washington,  as 
President  of  the  Northwestern  Commercial  Company,  I  received 
through  the  U.  S.  mail  or  by  private  delivery,  a  letter,  dated  Seattle, 
October  5,  1908,  addressed  to  the  Northwestern  Commercial  Com- 
pany, signed  E.  J.  Mathews,  President  Northwestern  Development 
Company,  with  two  printed  enclosures,  copies  of  which  said  letter  of 
pany,  I  personally  acknowledged  the  receipt  of  said  letter  of  October 
5,  1908,  and  enclosures  are  hereto  attached; 

That  thereafter  and  during  the  month  of  October  1908  at  Seat- 
tle, Washington,  as  President  of  the  Northwestern  Commercial  Com- 
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pany,  I  personally  aeknowled<iced  the  receipt  of  said  letter  of  October 
5, 1908,  and  enclosures,  to  Mr.  E.  J.  Mathews,  President  of  the  North- 
western Development  Company,  at  which  time  the  original  capitaliza- 
tion of  the  latter  company  including  the  purchase  by  it  from  John 
Rosene  and  his  associates,  of  certain  mining  claims  and  water  rights 
in  Alaska  for  the  sum  of  $245,000  cash,  and  the  issuance  to  said 
Rosene  of  $8,750,000  in  common  stock,  paid-up,  of  said  Northwestern 
Development  Company,  was  called  to  my  attention  by  Mr.  Mathews 
and  discussed  between  us ; 

And  that  Mr.  Mathews  did  not,  at  the  time  of  said  conversation, 
make  or  waive  any  claim  against  the  Northwestern  Commercial  Com- 
pany on  said  subscription  contract  but  was  seeking  to  induce  it  to 
take  a  share  of  a  proposed  bond  issue  proportioned  according  to  the 
preferred  stock  of  said  Northwestern  Development  Company  then 
outstanding. 

E.  J.  MATHEWS,  recalled  as  a  witness  for  plaintiff,  testified : 

That  he  was  formerly  president  of  the  plaintiff  from  about  July 
1908  to  January  1910. 

That  he  had  conversation  with  Captain  Jarvis,  the  treasurer  of 
defendant  during  witness'  incumbency  as  president  of  plaintiff;  he 
talked  a  great  deal  with  Captain  Jarvis  after  witness  was  elected 
president  of  plaintiff;  in  fact  he  got  most  of  his  information,  and 
grasp  of  the  company's  affairs  from  Captain  Jarvis.  A  topic  of  con- 
versation between  them  was  the  bonus  of  $1,250,000  shares  o\  st'»ck 
issued  to  the  promoters  of  plaintiff. 

Captain  Jarvis  was  treasurer  of  defendant  and  witness  Ijolicved 
Jarvis  did  not  have  the  title  but  was  in  fact  managing  directoi".  Jar- 
vis' office  was  located  on  the  fourth  or  fifth  floor  of  the  Lowman 
Building  and  witness'  was  on  the  fourth  floor — that  is  the  office  of 
the  Denny-Renton  Clay  Company  of  which  witness  was  president; 
and  when  he  undertook  to  accept  the  position  of  president  of  the 
plaintiff  it  was  at  the  request  of  the  European  stockholders. 

He  consulted  Captain  Jarvis  in  Seattle  in  Jarvis'  office;  during 
the  months  of  say  September,  October,  November  and  December 
1908.  He  supposed  he  talked  with  Captain  Jarvis  on  an  average  of 
three  times  a  week,  discussing  the  affairs  and  relations  of  'he  de- 
fendant and  plaintiff  and  subsidiary  companies  of  the  latter. 

The  defendant  was  interested  in  the  plaintiff  and  had  a  con- 
siderable amount  of  money  nnd  Captain  J>irvis  was  doiiig  what  he 
could  in  assisting  witness  in  getting  a  grasp  of  the  plaintiff. 

Witness  knew  nothing  about  the  affairs  of  the  plaintiff  at  the 
start. 

During  those  conversations  running  from  October  to  December 
1908,  the  subject  of  the  bonus  stock  issued  to  the  promotors  of  the 
plaintiff  was  discussed  between  them. 

He  didn't  go  to  the  president  of  the  defendant  because,  Mr. 
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Jarvis  as  far  as  he  knew  and  he  was  pretty  familiar  with  who  was 
handling  the  business  of  the  defendant,  was  the  man  to  see. 

He  stated  awhile  ago  that  Jarvis  was  performing  the  diities  of 
managing  director,  although  witness  did  not  know  whether  Tar\is 
had  that  title  or  not,  but  that  was  witness'  impression  then  and  it  i 
was  still  his  impression,  Mr.  Rust  was  president  of  defendant  and  i 
lived  in  Tacoma  and  would  come  over  two  or  three  times  a  week  and 
be  here  a  few  hours  during  the  day  and  would  go  usually  back  home 
at  night  and  the  next  in  authority  was  Captain  Jarvis. 

(Mr.  Jarvis  had  those  conversations  with  him  by  what  author-  | 
ity)  he  knew  that  he  was  treasurer  of  the  company ;  he  was  also  a  di-  ! 
rector  and  so  far  as  witness  knew,  in  the  absence  of  Mr.  Rust,  was 
chief  in  authority.  i 

Mr.  Jarvis'  statements  to  witness,  during  this  period  of  time  i 
would  disclose  and  establish  the  fact  that  he  was  in  charge  of  the  i 
company's  affairs  in  the  absence  of  Mr.  Rust,  witness  did  not  recall 
special  instances  where  his  authority  was  exercised. 

He  could  not  say  anything  more  than  that  next  to  Mr.  Rust, 
Captain  Jarvis  was  apparently  in  authority  . 

(Which  last  statement  was  objected  to  by  defendant  and  de- 
fendant moved  to  strike  it  out,  as  incompetent  and  a  conclusion 
of  the  witness,  which  motion  was  by  the  court  granted,  to  which 
ruling  of  the  court  the  plaintiff  excepted  and  its  exception  was 
allowed, 

Whereupon  the  conclusion  was  stricken.) 
What  it  was  that  he  had  observed  in  the  management  of  the  af- 
fairs of  the  company  that  would  indicate  that  Captain  Jarvis  was  in 
power  was,  one  instance  he  recalled,  where  Captain  Jarvis,  Mr.  Rust 
and  Mr.  Thomsen  took  action  in  regard  to  a  matter— the  relation  of 
the  Sesnon  Company  and  the  North  Coast  Lighterage  Company— the 
Sesnon  Company  being  a  subsidiary  company  of  the  plaintiff  and  the 
North  Coast  Lighterage  Company  being  a  subsidiary  company  of  the 
defendant. 

There  were  three  of  them  taking  action. 

What  was  done  that  would  indicate  authority  was:  Captain 
Jarvis,  Mr.  Rust  and  Mr.  Thomsen  signed  his  note  for  $12,500  to 
enable  the  purchase  of  certain  of  the  Sesnon  Company,  which  was  a 
subsidiary  of  the  plaintiff.  The  defendant  desired  the  control  of  the 
Sesnon  Company  should  reside  in  the  plaintiff  because  they  had  an 
interest  in  the  plaintiff  and  Captain  Jarvis  was  the  man  who  sug- 
gested this  arrangement — and  it  was  carried  out. 

Not  all  for  the  interest  of  the  defendant,  his  interest  was  not  in 
defendant;  so  far  as  the  other  three  were  concerned,  their  interest 
lay  with  the  defendant.    They  signed  that  note  individually. 

(Whereupon  upon  motion  of  defendant  that  statement  of 
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witness  was  stricken,  to  which  ruling  of  the  court  the  plaintilf 

excepted  and  its  exception  was  allowed;) 

That  all  the  business  he  did,  practically  all  with  defendant  was 
!;hrough  the  treasurer. 

i  He  had  not  had  the  affairs  of  this  company  on  his  mind  for  sev- 
l^ral  years  and  did  not  recall  particular  instances,  where  any  of  that 
3usiness  was  carried  out,  completed  and  consummated,  further  than 
hat  the  defendant  was  intnrested  in  the  success  of  the  plaintiff;  they 
lad  a  considerable  amount  of  money  in  it  and  Captain  Jarvis  and 
Mr.  Rust  and  others  were  doing  what  they  could  within  certain  limits 
i;o  assist  the  plaintiff. 

1  That  he  thought,  in  October  1908,  possibly  in  September  also,  he 
iiscussed  with  Mr.  Rust,  the  president,  the  matter  of  commissions  or 
orofits  to  the  promoters  of  the  plaintiff.  They  discussed  the  question 
)f  the  issuance  of  $3,750,000  par  value  of  the  stock  of  planitiff  to 
Fohn  Rosene,  and  Mr.  Rust  stated  that  of  that  amount,  $2,500,000  par 
/alue  was  set  aside  to  be  given  as  a  bonus  to  the  subscribers  for  the 
^referred  shares  and  the  other  million  and  a  quarter  was  a  personal 
)rofit  to  Mr.  Rosene  and  his  associates. 

Cross  Examination. 
I       That  was  in  September  or  October  1908 ;  after  this  $125,000  of 
^tock  had  been  issued  to  defendant. 
I       (Witness  excused.) 

Whereupon  plaintiff  offered  in  evidence  defendant's  Exhibit  No. 
{  for  the  purpose  of  showing  the  statement  which  Mr.  Hartman  was 
luthorizing  as  attorney  for  the  defendant  to  be  sent  to  the  secretary 
)f  plaintiff.    Same  was  received  in  evidence. 

;  Whereupon  all  the  parties  rested  and  the  testimony  was  closed 
|ind  the  court  proceeded  to  instruct  the  jury  as  follows : 

I     INSTRUCTIONS  BY  THE  COURT  TO  THE  JURY : 

Gentlemen  of  the  Jury,  you  have  been  selected  to  try  the  issues 
n  this  case,  and  have  been  accepted  by  the  attorneys  on  both  sides 
i)ecause  they  believe  in  your  fairness  and  believe  that  you  are  un- 
)rejudiced  and  your  minds  open  to  consider  and  fairly  weigh  all  of 
he  evidence  which  has  been  offered  and  admitted  in  this  case.  You 
vill  approach  the  issue  which  is  presented  here  for  your  determina- 
ion  with  that  spirit  and  feeling  and  consciousness  of  fairness  that  if 
'•our  posiiions  were  reversed  and  you  were  changed  to  the  position 
>f  either  of  the  litigants  in  this  case  you  would  feel  that  your  cause 
vould  receive  fair  consideration.  You  have  a  duty  and  a  function  to 
)erform  in  this  trial  which  stands  alone  and  in  which  you  must  act 
lone.  You  are  the  sole  judges  of  the  facts  that  have  been  disclosed 
'pon  the  trial  of  this  case  and  upon  which  the  issue  which  is  to  be 
determined  must  be  concluded.  The  Presiding  Judge  cannot  be  of 
;ny  assistance  to  you  in  determining  what  the  facts  are.  That  is  your 
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sole  province.  The  attorneys  for  the  respective  parties  to  this  litiga- 
tion have  a  special  duty  and  function  to  perform,  and  that  is,  each! 
party  presents  the  facts  as  they  understand  them  and  bearing  upon' 
the  issue  from  their  view-point,  to  you.  It  is  your  duty  to  take  the: 
facts  as  presented  upon  both  sides  and  determine  what  the  real  factl 
is ;  what  the  truth  is  with  the  relation  to  the  issue  here,  and  report! 
to  the  court.  The  Presiding  Judge  will  give  you  the  law  which  is  ap-j 
plicable  to  those  facts,  and  you  are  to  be  governed  and  guided  by  the! 
law  which  I  will  give  you  as  the  Presiding  Judge  upon  this  trial,  in 
arriving  at  the  conclusion  as  to  what  the  facts  are  in  so  far  as  they, 
have  relation  to  the  law.  You  are  likewise  the  sole  judges  of  the' 
credibility  of  the  witnesses  who  have  testified  before  you,  and  in  de- 
termining the  weight  or  the  credit  that  you  desire  to  attach  to  the 
testimony  of  any  witness  you  will  take  into  consideration  the  de- 
meanor of  the  witness  upon  the  witness  stand,  the  reasonableness  of 
the  stories  of  the  several  witnesses  who  have  testified  before  you ;  the 
opportunity  of  the  witnesses  for  knowing  the  things  about  which 
they  have  testified ;  the  interest  or  lack  of  interest  of  the  several  wit- 
nesses in  the  result  of  this  controversy,  and  surround  the  witness  with 
all  of  the  circumstances  as  disclosed  by  the  evidence,  and  place  him 
in  that  environment  and  then  see  the  credence  that  should  be  given 
to  this  testimony  and  the  weight  which  his  evidence  commands,  and 
then  place  the  weight  where  you  believe  it  ought  to  be.  One  witness 
testifying  to  a  fact  or  state  of  facts  may  outweigh  many  witnesses. 
It  is  not  the  number  of  witnesses  testifying  to  any  fact,  but  the 
quality  of  the  testimony  which  has  weight  and  which  carries  the  con- 
viction of  truth,  and  that  is  the  criterion  upon  which  you  must  con- 
sider this  evidence. 

The  issue  in  this  case  to  be  determined  by  you  is  made  by  the 
pleadings  which  have  been  filed.  These  pleadings  may  be  taken  with 
you  to  the  jury  room,  and  may  be  read  by  you,  and  you  can  de- 
termine just  what  is  claimed  upon  the  one  side  and  what  is  claimed 
upon  the  other  side,  and  you  will  consider  that  where  one  party 
makes  a  contention  and  that  is  admitted  in  the  pleadings,  no  proof 
need  be  offered  as  to  that,  because  that  is  taken  as  confessed;  bat 
where  a  statement  is  denied  upon  the  other  side,  then  the  burden  of 
proof  is  upon  the  party  who  makes  the  allegation ;  that  is,  he  must 
then  prove  to  your  satisfaction  by  a  fair  preponderance  of  the  evi- 
dence that  his  contention  is  true.  You  will  find  in  these  pleadings  a 
statement  made  on  one  side  that  it  has  no  knowledge  or  informatioi 
sufficient  to  form  a  belief  with  relation  to  a  particular  allegation. 
Under  the  rules  of  pleading  that  is  to  be  taken  as  a  denial,  and  where 
such  a  statement  is  made  in  the  answer  or  in  the  reply,  you  will  re 
quire  proof  of  the  allegations  by  a  fair  preponderance  of  the  evi- 
dence. You  will  likewise  consider  that  if  any  admission  is  made  up- 
on the  trial  with  relation  to  the  existence  of  any  fact  that  no  proof 
need  be  offered  of  that  fact.    These  pleadngs,  while  you  maj'  take 
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them  to  the  jury  room  and  read  them  and  determine  just  what  is 
admitted  upon  one  side  and  denied  and  the  issue  which  is  really  of- 
fered upon  which  you  must  consider  evidence,  they  are  not  to  be 
considered  as  evidence  in  any  sense,  and  you  can  only  determine  the 
facts  in  this  case  from  the  testimony  which  has  been  offered  and  ad- 
mitted and  by  the  admissions  which  appear  in  the  pleadings  or  which 
are  made  upon  the  trial. 

In  determining  and  weighing  the  evidence,  you  will  take  into 
consideration  all  of  the  exhibits  offered  and  admitted  and  consider 
them  for  the  purpose  for  which  they  were  designed  to  be  used.  I  do 
not  think  that  any  of  the  exhibits  have  been  limited  to  any  particular 
facts.  You  can  consider  them  for  what  they  are  worth  to  establish 
the  facts  in  this  case. 

The  evidence,  I  think  I  might  say  to  you,  is  of  two  characters, 
and  should  be  so  considered.  Direct  and  positive  testimony  is  evi- 
dence of  witnesses  who  know  the  persons,  or  said  things  with  rela- 
tion to  the  particular  matter,  or  heard  what  someone  else  said,  or  saw 
what  was  done ;  and  likewise  the  exhibits,  the  papers,  documents  and 
writings  offered  in  evidence  here  which  show  that  certain  particular 
things  were  done  or  statements  made— these  are  to  be  considered  in 
the  light  of  positive  or  direct  testimony.  Then  there  is  what  is  called 
circumstantial  evidence,  that  is,  proof  of  such  facts  and  circum- 
stances surrounding  the  conduct  of  the  parties  whose  relations  or 
conduct  may  be  under  investigation  which  so  fit  in  and  dove-tail  into 
the  condition  and  surroundings  tending  to  establish  a  particular  fact 
as  to  leave  no  question  as  to  the  condition  or  relation  established  by 
such  facts. 

Such  evidence  should  be  given  the  weight  and  consideration  to 
which  it  is  entitled,  and  sometimes  circumstances  are  more  convinc- 
ing than  direct  testimon3%  and  it  is  for  you  as  jurors  in  this  case  to 
eliminate  from  your  minds  every  other  fact  which  has  bearng  upon 
this  case  save  and  except  the  evidence  which  has  been  offered  and 
admitted;  that  is,  the  testimony  of  the  witnesses  and  these  docu- 
ments that  have  been  admitted  as  exhibits,  and  in  that  narrow  chan- 
nel, to  determine  what  the  facts  are  in  this  case. 

I  think  I  should  also  say  that  when  you  retire  to  the  jury  room 
that  you  perhaps  will  have  twelve  different  view-points  upon  every 
issue  in  this  case.  You  can't  come  to  any  conclusion  as  to  the  issues 
in  this  case  by  sontinuing  to  have  twelve  different  view-points ;  nor 
should  any  juror  stand  out  arbitrarily  and  simply  close  his  mind  to 
any  reason  or  suggestion  on  the  part  of  the  other  members  of  the 
jury.  But  it  is  your  duty  as  jurors  to  reason  together  and  take  into 
consideration  all  of  the  evidence  which  has  been  offered  and  admit- 
ted, compare  the  various  lines  of  testimony  of  the  several  witnesses 
and  eliminate  what  you  believe  should  not  be  considered  and  what 
should  not  be  given  credence  or  which  is  not  entitled  to  the  weight 
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which  other  testimony  should  receive,  and  when  you  have  analyzed 
all  of  the  testimony  in  that  way,  assimilate  that  which  you  believe 
to  be  true  and  which  should  be  given  weight  and  credence,  and  then 
determine  what  your  conclusion  should  be  as  to  the  facts  in  this 
case.  It  will  require  your  entire  number  to  agree  upon  a  verdict 
in  this  case. 

You  are  to  conclude  in  this  case  upon  the  testimony  offered  and| 
admitted.  If  I  should  make  any  reference  to  any  testimony  or  con-j 
vey  to  you  any  opinion  which  I  may  have  of  any  fact  in  this  case,  I 
want  you  to  disregard  that  entirely,  because  it  is  not  my  purpose  to, 
convey  to  you  any  idea  I  may  have  with  relation  to  any  fact  in  thisj 
case.  And  in  your  consideration  of  the  evidence  you  should  take  into! 
consideration  the  argument  made  by  counsel  on  both  sides.  They: 
have  reviewed  the  evidence  from  their  view-point.  While  their  views 
are  not  controlling,  yet  their  argument  should  be  considered  with 
relation  to  the  evidence  as  to  whether  they  have  correctly  stated  the' 
evidence  to  you,  and  you  will  simply  consider  the  testimony  as  you 
remember  it,  and  conclude  from  the  evidence  you  have  received  from 
the  witnesses  and  from  these  documents,  and  if  there  is  any  differ- 
ence between  the  testimony  as  quoted  to  you  by  counsel  on  either 
side  and  your  recollection  of  the  evidence  given  by  the  witnesses  or 
these  documents  which  have  been  admitted  as  exhibits,  you  of  course 
will  be  controlled  by  the  evidence  which  has  been  offered  and  ad- 
mitted as  you  remember  it. 

In  this  case  the  issues  have  been  very  fully  stated  to  you  by 
counsel.  I  will  not  go  into  a  minute  statement  of  the  issues  in  this 
ease.  If  you  desire  you  may  read  the  pleadings  and  determine  just 
what  is  admitted  and  what  is  denied.  The  issue  really  is  not  very 
complicated,  although  much  evidence  has  been  received  to  establish 
the  necessary  facts,  some  of  which  has  no  direct  bearing  upon  the 
issue,  but  it  is  helpful  to  explain  the  relation  and  conduct  of  the  sev- 
eral parties  who  are  interested  in  this  controversy  as  officers  or 
stockholders  in  the  one  or  the  other  of  the  parties  to  this  litigation,  i 
and  likewise  with  relation  to  the  witnesses  who  have  testified  before 
you,  which  assists  you  in  weighing  the  testimony  and  considering  the 
credibility  of  the  witnesses.  Several  necessary  facts  are  either  ad- 
mitted or  are  established  beyond  any  controversy.  It  is  established 
beyond  any  question  that  the  plaintiff  is  a  corporation,  organized  un- 
der the  laws  of  the  State  of  Maine  and  that  it  was  incorporated  for 
the  purposes  set  out  in  the  complaint,  that  the  total  capital  stock  of'! 
the  plaintiff*  was  and  is  $6,250,000.00  par  value,  and  by  its  certificate 
of  incorporation  the  plaintiff  undertook  to  divide  its  stock  into  two 
classes,  viz.,  one  class  is  known  as  preferred  stock  and  is  divided  into 
500,000  shares  at  a  par  value  of  $5.00  per  share.  Of  this  stock  499,- 
989  shares  was  placed  in  the  name  of  A.  A.  Houseman  &  Co.  to  be  is- 
sued at  the  rate  of  one  share  of  common  stock  to  the  subscriber  of 
one  share  of  preferred  stock.    The  remaining  common  stock  was  iS' 
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.'sued  to  the  several  promoters  to  the  amount  of  1,250,000  shares.  It 
is  admitted  that  the  defendant  is  a  corporation  organized  under  the 
laws  of  Washington.  It  is  also  established  that  John  Rosine  at  the 
time  of  the  organization  of  the  plaintiff  was  one  of  its  promoters  and 
was  President  of  the  defendant  company,  and  at  the  time  was  in  the 
iCity  of  New  York  where  the  promoters  met,  and  at  the  time  charged 
in  the  complaint  signed  the  agreement  for  stock  set  out  in  the  com- 
plaint for  $250,000  in  stock  in  the  planitiff  company,  and  caused  to 
I  be  paid  to  the  plaintiff  company,  $50,000.  It  is  also  established  that 
!at  the  time  he  had  no  authority  from  the  Board  of  Directors  of  the 
defendant  company  to  make  the  stock  subscription.  It  is  also  estab- 
lished that  the  assessment  was  made  for  the  unpaid  subscription  on 
the  preferred  stock  in  the  manner  provided  by  law  and  notice  of  such 
iassessment  given  to  the  defendant. 

Briefly,  it  is  contended  by  the  plaintiff  that  the  stock  subscrip- 
tion by  Rosine  for  the  defendant  was  fully  ratified  and  that  it  has 
paid  upon  the  subscription  $50,000  and  other  payments  to  the  amount 
of  $125,000  and  there  is  still  due  $125,000  with  interest  from  date  of 
the  assessment,  March  12,  1912 ;  while  the  defendant  contends  that 
the  subscription  was  never  authorized,  nor  was  it  ratified ;  that  the 
plaintiff  could  not  issue  common  stock  as  a  bonus  as  the  subscription 
of  stock  of  a  corporation  is  a  securtiy  for  all  creditors  of  the  cor- 
poration, and  the  stock  could  not  be  issued  to  the  defendant  with- 
out paying  for  the  same,  and  that  if  the  stock  was  issued,  the  de- 
fendant would  be  liable  to  the  creditors  for  the  par  value  thereof, 
and  that  the  tender  of  such  stock  would  not  relieve  the  defendant  of 
liability  on  the  basis  of  unpaid  stock,  which  is  the  agreement  set 
lOut  in  the  subscription  of  the  plaintiff.  It  further  contends  that  im- 
mediately upon  it  obtaining  knowledge  that  Rosine  had  subscribed 
for  250,000  shares  of  stock  in  the  plaintiff  company,  a  meeting  of  the 
Board  of  Trustees  was  called  in  April,  1906,  and  the  subscription  dis- 
affirmed, and  notice  of  such  action  given  to  the  officers  of  the  plain- 
tiff company,  and  further  contends  that  in  September,  1906,  it  learn- 
ed that  Rosine  had  applied  $125,000  of  the  funds  of  the  defendant  to 
the  plaintiff  as  payment  of  stock  subscription,  and  that  on  September 
'5,  1906,  the  Board  of  Trustees  of  the  defendant  authorized  a  sub- 
ascription  of  $125,000  and  no  more,  and  no  other  or  further  subscrip- 
tion was  ever  recognized.  It  is  also  contended  by  the  defendant  that 
the  plaintiff  was  promoted  by  French,  Rosine,  Henderson  and  House- 
man, and  their  associates,  under  the  laws  of  Maine,  which  provide,  in 
substance,  that  all  of  the  capital  stock  of  a  corporation  must  be  paid 
for  before  the  corporation  can  do  business,  and  that  the  mining 
claims  that  they  secured  were  obtained  for  $245,000  cash  and  were 
i*;urned  over  to  the  company  for  $245,000  in  cash,  and  all  of  the  com- 
jHon  stock,  as  already  stated,and  that  1,250,000  shares  of  the  common 
jStock  was  issued  to  these  parties  as  a  bonus,  and  2,500,000  issued  to 
clouseman  for  delivery  to  subscribers  of  preferred  stock,  and  that 
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the  stock  held  by  Houseman  has  not  been  issued  as  payment  for  pro 
erty,  and  that  the  property  was  in  effect  not  worth  more  than  $245] 
000,  and  that  the  parties  had  no  knowledge  of  the  value  and  did  n 
make  any  bona  fide  effort  to  obtain  a  proper  valuation  of  this  pro 
erty,  as  provided  by  the  laws  of  Maine.  In  this  connection,  you  a: 
instructed  that  under  the  laws  of  the  State  of  Maine,  a  corporatio: 
which  would  be  the  plaintiff  in  this  case,  had  a  right  to  purchai 
mining  property  necessary  for  its  business  and  issue  stock  to  t 
amount  of  the  value  thereof  in  payment,  and  the  stock  so  issued  sh 
be  fully  paid  and  not  liable  to  any  further  calls,  and  in  the  absence 
of  actual  fraud  in  the  transaction  the  judgment  of  the  directors  as  to 
the  value  shall  be  conclusive.  In  considering  this  particular  provi- 
sion of  the  statute,  it  will  be  necessary  for  you  to  consider  what 
actual  fraud  would  be.  Actual  fraud  may  be  defined  as  an  inten- 
tional imposition  upon  another  to  his  damage.  In  actual  fraud  there 
must  appear  the  following  elements:  (1)  A  material  representa- 
tion; (2)  That  the  representation  was  false;  (3)  That  it  was 
known  to  be  false,  or  made  recklessly  without  knowledge  of  its 
truth,  and  as  a  positive  assertion ;  (4)  That  it  was  made  with  the 
intention  that  it  should  be  acted  upon;  (5)  That  it  was  relied  upon, 
and  (6)  That  damage  was  suffered  thereby.  lu  considering  these 
phases  of  the  issue  in  this  case  you  will  take  this  definition  of 
actual  fraud  into  consideration  in  applying  tliis  to  the  conduct  of 
•he  parties  at  the  time  of  the  issuance  of  this  stock  and  the  secur- 
ing of  these  mining  claims,  and  determine  whether  they  did  come 
within  this  definition  of  fraud,  and  if  you  find  that  they  did,  and 
that  these  claims  v^^ere  obt'ined  and  tliis  stock  was  issued  wit^hout 
the  Board  of  Directors  having  any  knowledge  as  to  the  value,  and 
that  Ihe  values  vcere  recklessly  placed  upon  the  claims,  of  course 
you  could  rightfully  conclude  that  they  had  not  complied  with 
this  provision  of  the  statute  in  its  organization.  Each  of  these 
eiemenis  must  be  proven  with  a  reasonable  degree  of  certainty 
and  all  must  be  found  to  exist.  In  the  case  of  actual  fraud  it  is 
different  than  in  the  case  of  implied  fraud,  and  in  considering  this 
you  v/ill  take  into  consideration  the  definition  which  I  have  given 
you.  If  fraud  was  committed  by  the  promoters  of  the  plaintiff 
in  the  valuation  of  the  mining  claims  and  contrary  to  the  pro- 
visions of  ihe  Maine  law  that  I  have  just  stated  to  you,  then  the 
plaintiff  would  not  be  in  a  position  to  give  a  share  of  the  common 
stock  as  set  out  in  the  subscription  agreement,  because,  as  I  have 
already  stated,  the  plaintiff  corporation  could  not  legally  issue 
to  the  defendant  corporation  or  to  other  subscribers  common  stock 
or  other  stock  for  which  no  money  had  been  paid  or  obligations 
made  and  which  represents  no  return  to  the  plaintiff  corporation 
in  property  or  services  and  labor  equal  to  the  par  value  of  the 
stock,  or  so  estimated,  in  the  absence  of  actual  fraud,  by  the  Board 
of  Directors.    And  if  you  find  this  to  be  a  fact,  then  of  course  the 
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ilaintiff  company,  as  I  have  already  intimated  to  you,  could  not 
ijmply  with  ihe  agreement  which  is  set  out  in  its  complaint  with 
Islation  to  the  transferring  of  one  share  of  common  stock  with 
fach  share  of  preferred  stock  that  has  been  subscribed.  In  this 
bnneelion,  I  should  further  instruct  you  that  the  plaintiff,  in  its 
[aply,  has  stated  that  these  facts  all  came  to  the  knowledge  of  the 
lefendant  more  than  three  years  prior  to  the  commencement  of  this 
etion,  and  that  the  defendant  had  knowledge  of  all  of  these  facts, 
lat  is,  fraudulent  acts,  if  any  were  committed  by  the  defendant, 
nd  did  not  take  any  steps  to  disaffirm  or  disavow  the  contract. 
■Q  this  connection,  you  are  instructed  that  if  the  defendant  had 
Jnowledge  of  the  fraudulent  transaction,  if  you  find  that  the  tran- 
action  was  fraudulent,  and  that  the  trustees  were  guily  of  actual 
fraud  as  set  out  in  the  Maine  lav/,  and  that  the  defendant,  through 
|;s  officers,  had  knowledge  of  these  acts  more  than  three  years 
|irior  to  the  commencement  of  this  action,  which  was  March  29, 
1912,  and  took  no  action  to  disavow  the  contract  or  to  be  relieved 
rem  the  contract  by  bringing  an  aclion  to  have  it  set  aside,  then 
If  course  it  could  not  raise  that  at  this  time. 

You  are  further  instructed  that  where  an  unauthorized  sub- 
cription  is  made  by  an  officer  of  a  corporation ;  that  is,  where 
i,n  officer  of  a  corporation,  as  Kosine  did  for  the  defendant  in  this 
iase,  makes  a  subscription  of  capital  stock  which  is  not  authorized, 
■he  company  or  corporation  is  not  bound  by  that  subscription, 
|intil,  through  its  proper  officers,  it  has  affirmed  the  subscription, 
phe  act  of  affirmance  may  be  made  in  several  ways.  It  must  be 
,Qade,  under  the  laws  that  govern  the  issue  here,  by  the  Board  of 
[trustees,  either  actually  or  by  such  conduct  as  leaves  no  other 
;easonable  inference  but  that  it  was  affirmed.  This  may  be  done 
jn  several  ways.  It  may  be  done  by  passing  a  formal  resolution 
jind  malting  such  act  the  act  of  the  Board,  or  by  such  conduct  with 
,'elation  to  the  subscriplion  as  would  es!op  the  corporation  from 
ileclaring  otherwise,  as  when  payments  are  made  by  the  corpora- 
ion  on  the  subscription  agreement,  after  report  to  the  Board  of 
iiuch  act,  and  the  treatment  of  the  act  as  the  act  of  the  Board  of 
jPrustees.  In  determining  the  question  of  affirmance,  you  will 
veigh  all  of  the  evidence  which  has  been  offered  and  admitted ; 
aking  into  consideration  what  the  Bbard  of  Trustees  of  the  de- 
I'endant  company  actually  did,  if  anything,  or  what  it  did  not  do. 
vhen  you  believe  that  reasonably  prudent  conduct  would  have 
■equired  them  to  do  something  as  disclosed  by  the  evidence  in  this 
■ase;  and  determine  from  all  of  the  evidence  which  has  been  of- 
,'ered  and  admitted  with  relation  ta  the  conduct  of  the  Board  of 
'?rustees  towards  this  act  of  Rosine,  or  its  officer,  in  mak- 
ag  this  subscription  as  to  whether  is  was  affirmed,  and  if  you  be- 
ieve  that  it  did  by  its  active  or  passive  conduct  actually  affirm 
he  subscription,  and  that  no  other  reasonable  conclusion  can  be 
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reached  from  this  eon  duel,  then  it  will  be  an  affirmance.  On  the 
other  hand,  if  you  believe  from  the  evidence  that  upon  learning 
that  the  subscription  had  been  made,  a  special  meeting  of  the 
Board  of  Trustees  was  called,  and  the  subscription  considered,  and 
disapproved  by  ;he  Board  either  by  passing  a  resolution  orally  or 
in  writing,  or  by  such  concurrent  expression  of  sentiment  and 
voice  by  ihe  individual  trustees  assembled  as  a  Board,  which  all 
believed  was  an  act  of  disapproval  by  the  directors  as  a  Board, 
such  would  be  an  act  of  disaffirmance,  whether  a  resolution  was 
actually  passed  or  not,  provided  action  was  taken  by  the  trustees 
as  a  Board  and  was  so  considered  by  the  trustees.  In  this  con- 
nection you  are  instructed,  hov/ever,  that  the  mere  expression  of 
individual  opinion  by  the  individual  trustees,  without  any  concur- 
rent action,  would  not  be  considered  as  the  action  of  the  Board, 
if  it  was  not  understood  by  the  board  to  be  an  action  on  the  part 
of  the  Board.  You  are  also  instructed  in  this  connection,  that  it 
would  not  be  necessary  for  the  Board  to  put  its  action  upon  the 
minutes.  If  the  Board  of  Trustees  met  and  did  an  act  with  re- 
lation to  this  subscription,  either  in  affirmance  or  disaffirmance, 
it  was  not  necessary  in  order  to  bind  the  defendant  company,  to 
put  that  act  upon  the  minutes.  If  it  was  done,  that  is  sufficient, 
provided  notice  of  this  action  on  the  part  of  the  Board  was  given 
to  the  officers  of  the  defendant  company  or  some  officer  who  was 
entitled  to  receive  such  notice,  and  you  are  instrnctod  thr;-  a  mem- 
ber of  the  Board  of  Directors  of  the  defendant  company  would  be 
a  proper  person  to  be  so  advised.  The  notice  need  not  be  in  writ- 
ing.    It  may  be  made  in  writing — 

MR.  BOGLE:     Your  Honor  uscl  the  words  "defendant  com- 
pany," when  you  meant  "plaintiff." 

THE   COURT:     Give   notice   to   the   plaintiff   corporation— if 
I  used  the  word  "defendant"  I  meant  "plaintiff." 

Now,  the  notice  need  i3ot  be  in  writing.  It  may  be  made  io 
writing  or  may  be  oral,  and  either  would  be  effective,  but  it  must ' 
be  established  to  your  satisfaction  with  the  same  preponderance 
as  any  other  fact  in  the  ease  that  notice  was  actually  given.  Ard 
you  are  instructed  that  if  disaffirmance  was  made  and  notice  of 
such  fact  was  given  to  the  plaintiff  coinpany  or  some  of  its  offi- 
cers, the  act  of  disaffirmance  would  then  be  complete.  You  are 
further  instructed  that  if  you  should  find  that  after  the  meeting 
in  April,  1906,  further  payments  were  made  by  Rosine,  or  througb 
his  direction,  or  by  the  defendant  through  other  officers,  and  that 
on  September  5,  1906,  at  a  meeting  of  the  Board  of  Trustees,  sub- 
scription to  the  amount  of  .$125,000  v;as  authorized,  then  the  plain- 
tiff cannot  recover  in  this  ease,  if  you  find  that  the  directors  at 
a  meeting  in  April,  3906,  had  disaffirmed  the  subscription.  But 
if  you  should  find  that  the  directors  in  April,  1906,  did  not 
di^-affi'^ra  the  .■subscription,  but  that  the  action  on  the  part  of  the 
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Board  was  continued  and  the  defendant  company  continued  to 
pay  further  sums  upon  the  subscription,  and  then  in  September, 
1906,  passed  a  resolution  authorizing  subscription  to  the  amount 
of  $125,000,  and  you  believe  from  the  evidence  in  this  case  that 
the  defendant  by  its  conduct  prior  to  the  5th  day  of  September, 
1906,  had  ratified  and  affirmed  the  subscription,  then  the  plaintiff 
would  be  entiiled  to  recover,  as  defendant  would  not  be  permitted 
to  affirm  a  subscription  and  then  disaffirm  one-half  of  it,  unless 
you  should  find  from  the  evidence  in  this  case  that  the  charge  of 
fraud  in  the  organization  of  the  company  as  to  the  valuation  of 
the  property  that  was  transferred  to  the  plaintiff  company  has 
been  sustained  as  heretofore  referred  to  in  these  instructions,  and 
that  the  defendant  company  did  not  have  notice  of  such  actual 
.fraud  on  the  part  of  the  directors  in  the  valuation  of  the  property 
'for  more  than  three  years  or  three  years  prior  to  the  29th  day  of 
March,  1912,  and  took  no  action  to  disaffirm  it. 

I  In  this  case  I  will  not  attempt  to  analyze  the  testimony  and 
Uo  take  up  the  several  parts  of  the  evidence  and  apply  it  to  the 
other  parts  and  then  apply  that  to  the  law  as  given  to  you  for  your 
direction,  because  the  evidence  has  been  very  fully  analyzed  by 
counsel  upon  both  sides,  and  I  have  given  you  the  law  now  which 
is  to  govern  you  in  your  deliberations  in  this  case.  You  will  weigh 
all  of  this  evidence,  and  when  you  have  agreed  upon  the  facts  in 
this  case,  you  M'ill  indicate  that  by  the  verdict  which  you  will  re- 
turn. You  can  return  one  of  two  verdicts.  The  plaintiff  is  either 
entitled  to  recover  for  the  entire  sum  sued  for  or  it  is  entitled  to 
recover  nothing.  If  you  find  for  the  plaintiff,  then  this  will  be 
I  your  form  of  verdict : 

"We,  the  jury  in  the  above  entitled  cause,  find  for  the 
plaintiff  in  the  sum  of  $152,895.80,  being  the  sum  of  $125,000, 
wiih  legal  interest  from  March  12,  1912,  to  date." 

I  had  the  Clerk  make  the  computation  and  include  the  total 
(Sum.  If  you  find  for  the  defendant,  this  will  be  your  form  of  ver- 
dict: 

"We,  the  jury  in  the  above  entitled  cause,  find  for  the 
1        defendant.'' 

Whichever  verdict  you  find,  you  will  cause  to  be  signed  by 
your  foreman,  whom  you  will  elect  immediately  upon  retiring  to 
the  jury  room. 

Have  I  covered  the  entire  case,  or  are  there  any  omissions  or 
exceptions? 

MR.  GORHAM:     I  would  ask  the  Court  to  instruct  the  jury 
with  reference  to  the  ratification  of  the  issuance  of  the  stock  by 
'he  defendant  through  the  Housman  proxy,  January  23,  1907,  that 
s  part  of  the  pleadings  and  part  of  the  proof. 
I        MR.  BOGLE:     I  don't  think  that  that  is  competent  here,  be- 
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cause  there  is  not  a  particle  of  evidence  that  this  defendant  was 
represented  at  that  meeting.  As  a  matter  of  fact,  it  is  admitted, 
as  shown  by  their  own  record,  that  the  defendant  was  not  a  stock- 
holder of  record. 

TIIEI  COURT:  I  don't  care  for  any  argument.  Are  there  any 
other  omissions? 

MR.  BOGLE:  I  think  your  Honor  in  instructing  in  regard 
to  the  fraud  in  the  valuation  of  the  mining  property,  failed  to  in- 
struct the  jury  that  if  they  found  that  there  was  a  fraud  that  they 
vv^ould  return  a  verdict  in  favor  of  the  defendant.  Yoti  defined  a 
fraiid,  but  you  did  not  specifically  instruct  them  what  would  be 
the  effect  if  they  found  there  was  a  fraud  under  your  definition. 
I  assume  that  would  be  understood  by  the  .jury,  but  I  want  to  call 
your  attention  to  it. 

MR.  GORHAM:  I  think,  if  the  Court  please,  I  understood 
you  to  say  that  all  the  capital  stock  of  the  plaintiff  company  must 
be  paid  before,  under  the  laws  of  Maine,  it  could  not  do  business. 

THE>  COURT:     That  was  a  mis-stalement,  yes. 

MR.  GORHAM:  —not  to  entitle  it  to  do  business — doing 
business  is  not  an  issue  here  and  I  don't  think  your  Honor  meant 
to  give  that  instruction.  I  would  like  to  have  the  Court  withdraw 
the  instruction  then,  because  it  is  not  the  law  under  the  state  of 
Maine. 

THE'  COURT:  Yes.  That  part  of  the  instruction  where  I 
said  that  ail  of  the  capital  stock  ijiust  be  paid  before  it  can  do 
business — ihat  is  withdrawn;  but  what  I  mean  to  say— the  Maine 
law  requires  capital  stock  to  be  paid,  and  w^hich  means  paid  in 
the  way  of  either  cash  or  in  the  way  I  indicated  in  the  instruction. 

MR..  GORHAM :  Did  your  Honor  mean  to  instruct  the  jury 
that  it  should  be  paid  in  full,  that  the  law  of  Maine  requires  it  to 
be  paid  in  full? 

THE  COURT:  As  calls  are  made  by  the  directors  or  the 
proper  officers  of  the  company. 

It  has  been  suggested  by  counsel  for  the  plainiiff  that  you  be 
further  instructed  with  relation  to  the  plaintiff's  contention  upon 
the  stock  deposited  with  Housman  &  Company. 

You  are  instructed  that  the  stock  that  was  deposited  with 
Housmnn  &  Company,  if  you  should  find  that  no  fraud  was  com- 
mitted, and  that  the  board  of  trustees  did  value  the  property  in 
the  way  indicated  in  these  instructions,  and  that  no  actual  fraua 
was  committed,  and  that  this  stock  was  in  fact  issued  to  Rosine 
or  his  order  in  payment  for  the  property,  then  Housman  would 
have  that  stock,  not  as  purely  a  bonus  stock,  but  a  stock  which 
could  be,  under  the  Maine  law,  considered  paid  in  full  and  for 
which  no  further  demands  could  be  made. 
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Counsel  for  defendant  has  asked  that  I  instruct  yon  a  little 
further  with  relation  to  your  conduct  should  you  find— as  to  what 
your  verdict  should  be  should  you  find  that  actual  fraud  was  com- 
mitted and  that  the  common  stock  which  Avas  deposited  with  Hous- 
raan  &  Company  was  still  subject  to  further  assessment. 

1  will  instruct  you  in  this  connection  that  if  you  should  find 
■that  actual  fraud  was  committed,  as  outlined  in  the  instruction, 
and  the  defendant  company  did  not  have  notice  of  that  for  three 
years  prior  to  March  29,  1912,  then  you  should  find  for  the  defen- 
dant in  this  case.  But  if  you  find  that  fraud  was  committed,  and 
find  the  defendant  knew  of  that  for  three  years  at  least  prior  to 
March  29,  1912,  then  you  would  have  to  further  find  upon  the 
other  phase  of  the  la-w  and  facts,  that  is  the  law  that  I  have  given 
you  and  the  fads  as  disclosed  by  the  witnesses,  as  to  whether  the 
,stock  subscription  was  ratified  or  not,  and  your  verdict  then 
should  be  as  you  find,  either  for  the  plaintiff  or  for  the  defendant. 

MR.  GORHAM :  I  desire  to  request  the  Court  to  give  instruc- 
tion number  16  as  filed  by  the  plaintiff. 

I        MR.  BOGLE:     I   suppose  your  Honor  will   note     exceptions 
taken  after  the  jury  retires. 

THE  COURT:  I  would  like  to  note  the  exceptions,  but  the 
circuit  court  of  appeals  dismissed  an  appeal  filed  some  time  ago 
because  the  exceptions  were  not  taken  in  the  presence  of  the  jury. 
That  is  why  I  made  the  suggestion  to  take  the  exceptions  now. 

The  plaintiff  requests  me  to  give  this  instruction.  This  is  in 
substance  what  I  have  stated  to  you,  but  I  will  read  it. 

The  plaintiff  had  the  legal  right  to  issue  all  of  its  common 
stock  1o  John  Rosine  in  part  consideration  of  the  conveyance  by 
Rosine  to  it  of  certain  mining  properties  and  water  rights,  pro- 
vided that  all  of  its  then  stock  subscribers  concurred  therein.  And 
if  you  find  that  all  of  plaintiff's  common  stock  was  issued  to  John 
Riosine  for  such  properties,  with  the  concurrence  of  all  its  then 
stock  subscribers,  and  all  of  the  holders  of  its  capital  stock  then 
outstanding — I  will  just  modify  that — provided  they  acted  in  good 
faith  in  the  matter  and  were  not  guilty  of  actual  fraud  in  the  trans- 
actions as  I  have  already  instructed  you,  then  such  issue  was  legal, 
legal. 

MR.  GORHAM:  We  desire  now  to  note  an  exception,  if  the 
Court  please,  for  the  finlure  to  give  particularly  instruction  num- 
ber 16  as  among  the  requests  of  the  plaintiff. 

MR.  BOGLE;:  If  the  Court  please,  we  except  to  that  portion 
of  the  instructions  given  by  your  Honor  to  the  effect  in  substance 
that  if  the  jury  finds  that  this  s'ock  that  was  issued,  deposited 
with  Housman  &,  Company^  was  issued  fraudulently  without  any 
consideration  having  been  received  by  the  corporation  for  it,  that 
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is  not  a.  defense  in  this  case  if  the  defendan-  had  knowledge  of  the; 
fact  three  years  or  more  before  the  instil  ution  of  this  action. 

We  except  to  t-^^at  part  of  the  instruction   which  finds  what' 
cons!itntes  frnnd  in  that  connection,  for  Ihe  reason  that  it  omits 
to  instruct  the  jnry  that  if  the  valuation  was  made  by  a  board  of 
directors  of  the  plaintiff  company  who,   by  a    combination  prior 
to  that,  were  interested  in  this  identical  stock  and  who  had  agreed ; 
to  divide  this  stock  among  themselves  in  a  bonus,  but  to  put  a  val-! 
uation  on  the  property  in  their  resolution  so  that  it  would  appear 
that  the  company  was  getting  payment  for  it,  that  that  is  of  itself 
a  fraud  within  the  definition  your  Honor  has  given.      It  is  appli- 
cable to  the  facts  here,  because  it  was  French  and  Ilousman  and 
Davies   and   Henderson,   representing  Rosine.   were   the   men   who 
made  that  valuation. 

THE  COURT :     Yes.  I  have  your  idea. 

MR.  BOGLE:  Now,  I  take  it,  you  have  someM'hat  modified 
instruction  number  1   as  requested  by  the  defendant. 

TTTE  COURT:     Yes. 

MR.  BOGLE:  We  will  note  an  exception  to  the  failure  to 
give  it  in  the  form  requested  and  to  the  modification  which  your; 
Hbnor  made.  Did  your  Llonor  embody  instruction  number  2  in 
your  general  charge— I  could   not  follow  it. 

THE  COURT:     I  gave  a  portion  of  number  2. 

]\1R.  BOGLE:  I  think  you  gave  number  3  substantially  as 
requested,  so  far  as  I  could  gather.  I  will  note  an  exception  to^ 
the  failure  to  give  defendant's  instruction  number  2  as  requested; 
in  the  form  requested,  and  to  the  modification  made  by  the  Court.; 

THE  COURT:  All  right.  With  relation  to  the  exception  tO; 
the  instruction  upon  the  definition  of  fraud,  the  jurors  were  in- 
structed to  take  into  consideration  all  of  the  circumstances  sur- 
rounding the  conduct  and  acts  concerning  which  testimony  was 
given,  and  I  think  it  is  fully  covered.  That  is  all.  You  may  swear 
the  bailiffs. 

(Whereupon  the  bailiff  was  sworn  to  take  charge  of  the 

TLLEl  COURT:  Let  the  .iurors  take  their  places  in  the  juryj 
box  again.  ' 

I  forgot — I  omitted  to  suggest  to  you  that  the  further  and 
third  affirmative  defense  in  the  answer  has  been  stricken  from  the 
answer  and  is  not  to  be  considered  by  you.  I  just  drew  a  linr 
across  it,  and  you  will  omit  that  in  reading  these  pleadings. 

MR.  BOGLE:  May  I  have  just  one  more  exception  to  the 
instructions?  ' 

I  want  to  note  an  exception  to  that  portion  of  your  Honor's 
instructions  which  tells  the  jury  to  examine    the    pleadings,    con 
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sisting  of  the  complaint  and  answer  and  the  reply,  and  determine 
the  issues  they  are  to  try  from  tlie  pleadings. 

(Whereupon  the  jury  retired  to  deliberate  upon  their  ver- 
dict and  counsel  agree  as  to  what  exhibits  are  to  go  to  the  jury.) 

United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation, 

Appellant. 

vs. 

Northwestern  Commercial  Company,  a  corporation,  Appellee. 

Certificate  of  Judge. 

I  The  foregoing  is  a  true,  complete  and  properly  prepared  state- 

!  ment  of  all  of  the  testimony  introduced  upon  the  trial  of  the  above 
entitled  cause  in  the  United  States  District  Court,  for  the  Western 
'  District  of  Washington,   Northern   Division,    essential   to   the    de- 
cision  of  tlie  questions  presented  by  the  appeal  of  said  cause  here- 
tofore herein  petitioned  for  and  allowed  by  said  District  Court, 
;  together  with  all  objections  and  exceptions  made  and  taken  to  the 
f  admission  or  exclusion  of  evidence,  and   all  motions  and  rulings 
|l  thereon  made  upon  said  trial,  and  together  with  the  Instructions 
'  of  the  Court  to  the  Jury  upon  said  trial  and  the  exceptions  taken 
by  the  plaintiff  to  the  refusal  of  the  court  to  give  to  the  jury  lu- 
ll struction  No.  16,  as  requested   by  the  plaintiff,  which   exception 
I  was  taken  at  the  close  of  the  court's  instruction  to  the  jury  and 
in  tbe  presence  of  the  jurj'^  and  before  it  retired;  a-nd  which  testi- 
mony, together  Avith  the   original   exhibits  offered   and   admitted 
upon  the   trial   of   said   cause,   and   consisting   of   Plaintiff's   E^x- 
hibits : 

Dl,  D2,  D3,  D4,  D5,  D6,  D7,  D8,  D9,  DIO,  Dll,  D12,  D13, 
D14,  D15,  D16,  D17,  D18. 

El,  E2,  EI3,  E5,  Ell,  E12,  E13,  E14,  E15.  E16,  E17,  E21. 
P,  Fl,  F2. 

G,  H,  I,  J,  K,  Kl,  L,  M,  N,  Nl,  N2,  SI,  &V/2,  S2,  S3,  Tl, 
T3,  T4,  T5. 

AA,  BB,  CC,  DD,  EE,  FF,  GG,  IHl. 

Stipulation   of  parties,   in  re   statement   of  W.   R.   Rust, 
dated  July  2,  1915,  filed  July  15,  1915. 

Eixhibit    (defendant's)    marked    for    identificaiion    No.    3, 
stipulaiion   of   parties,   in   re  amendment   of  pleadings,   dated 
May  11,  1914,  filed  May  12,  1914,  offered  by  plaintiff'  and  ex- 
cluded by  the  Court  on  the  objection  of  defendant. 
Defendant's  Exhibits: 

Nos.  1,  2,  4,  5,  6. 

No.  3  for  Identification,   offered  by  defendant,  objected 
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to  by  plainliff,  ruling  reserved  by  Court  on  objection;  offered 

by  plaintiff  and  received  in  evidence, 
constitute  all  of  the  evidence  introduced  upon  said  trial  essential 
to  the  decision  of  the  questions  presented  by  said  appeal,  and  the  | 
same  is  hereby  approved.  \ 

So  much  of  said  testimony  as  is  reproduced  in  said  statement  | 
in  the  exact  words  of  the  witness  is  so  reproduced  at  the  special 
instance  and  desire  of  the  above  named  appellant,  and  the  court 
hereby  directs  such  reproduction. 

Dated  Seattle,  Washington,  this  20th  day  of  March,  1916. 

JEIREMIAH  NBTERER, 
United   States  District  Judge  of  the  United  States  Dis- 
trict Court,  for  the  Western  District  of  Washington,  Northern  j 
Division,  presiding  at  the  trial  of  said  cause.  j 

Indorsed :  Statement  of  Elvidence.  Filed  in  the  U.  S.  Dis- 1 
trict  Court,  Western  Dist.  of  Washington,  Northern  Division,  Mar. ' 
20,  1916.    Frank  L.  Crosby,  Clerk. 

United  States  District  Court,  Western  District  of  Washington, 

Northern  Division. 

No.  2117. 

Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 

vs. 

Northwestern  Commercial  Company,  a  corporation,  Defendant. 

Instruction  No.  16  Requested  by  the  Plaintiff. 

The  plaintiff  had  the  legal  right  to  issue  all  of  its  common 
stock  to  John  Rosene  in  part  consideration  of  the  conveyance  by  Ro- 
sene  to  it  of  certain  mining  properties  and  water  rights,provided  that 
all  of  its  then  stock  subscribers  and  all  of  the  holders  of  its  capital 
stock  then  outstanding  concurred  therein;  and  if  you  find  that 
all  of  Plaintiff's  common  stock  was  issued  to  John  Rosine  for  such 
properties,  with  the  concurrence  of  all  its  then  stock  subscribers 
and  all  of  the  holders  of  its  capital  stock  then  outstanding,  then 
I  instruct  you  that  such  issue  was  legal;  and  if  you  further  find 
that  all  of  the  four  hundred  and  ninety-nine  thousand  nine  hun- 
dred and  eighty-nine  (499,989)  shares  thereof  alleged  by  Plaintiff 
and  admitted  by  the  Defendant  as  issued  to  A.  A.  Housman  &  Co. 
for  the  benefit  of  the  subscribers  to  the  preferred  stock  of  Plain- 
tiff, there  was  thereafter  by  said  A.  A.  Housman  &  Co.  assigned 
to  and  is  now  held  by  Plaintiff  sufficient  for  Plaintiff  to  issue  and 
deliver  to  Defendant  one  share  thereof  for  each  five  dollars  ($5.00) 
paid  on  Defendant's  subscription;  then  I  further  instruct  you  that 
such  issue  and  delivery  by  Plaintiff  to  Defendant  would  be  in  per- 
formance of  Defendant's  subscription.  And  I  furl  her  instruct  you 
that  the  validity  of  the  issue  of  Plaintiff's  common  stock  in  part 
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consideration  for  the  conveyance  by  Rosene  of  said  mining  prop- 
erties to  the  Plaintiff  would  not  be  in  the  least  affected  by  the 
fact  that  Riosine  was  making  a  commission  as  promoter  if  that 
fact  was  known  to  all  directors  of  Plaintiff  and  to  ail  of  its  then 
stock  subscribers  and  all  of  the  holders  of  its  stock  then  outstanding 
and  there  was  no  objection  made  by  any  of  them  thereto. 

Indorsed:    Instruction  No.  36  requested  by  the  Plaintiff.    (Ex- 

i  cerpt  from  Plaintiff's  request  for  instructions.)     Filed  in  the  U.  S. 
District  Court,  Western   Dist.  of  Washington,  Northern  Division, 

(Dec.  1,  1915.     Frank  L.  Crosby,  Clerk.     By  E.  M.  L.,  Deputy. 

'In  the  District  Court  of  the  United  States  for  the  Western  District 
'  of  Washington. 

No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 
vs. 
I     Northwestern  Commercial  Company,  a  corporation.  Defendant. 
'  Verdict. 

We,  the  jury  in  the  <ibovc  entitled  cause,  find  for  the  Defen- 
jdant.     Geo.  H.  Mead,  Foreman 

Indorsed:  Verdict.  Filed  in  the  U.  S.  District  Court,  Western 
iDist.  of  Washington,  Northern  Division.  Dec.  1,  1915.  Frank  L. 
Crosby,  Clerk.    By  Ed  M.  Lakin,  Deputy. 

i    In  the  United  States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 
No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 
vs. 
;    Northwestern  Commercial  Company,  a  corporation,  Defendant. 

i  Judgment. 

1 

[       The  above  entitled  action  having  come  on  regularly  for  trial, 

ipn  Tuesday,  November  23,  1915,  William  H.  Gorham,  Esquire,  ap- 

oearing  as  attorney  for  the  plaintiff,  and  IMessrs.  Bogle,  Graves. 

VTerritt  &  Bogle,  appearing  as  attorneys  for  the  defendant,  and  a 

jiury  having  been  duly  and  regularly  impaneled  and  sworn  to  try 

j;aid  action,   evidence   was   introduced   by   each   of  the   respective 

)arties,  said  cause  being  continued  from  day  to  day  until  Wednes- 

iay,  December  1,  1915,  whereupon,  after  hearing  all  of  the  evi- 

lence,  the  arguments  of  counsel  for  plaintiff  as  well  as  for  de- 

endant,  and  the  instructions  of  the  Court,  the  jury  retired  to  eon- 

|ider  their   verdict,    and   subsequently   on   December   1,    1915,   re- 

urned  into  open  Court  and  in  the  presence  of  the  parties  hereto, 

!3turned  the  following  verdict,  to-wit: 
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"We,  the  jury  in  the  above  entitled  cause,  find  for  the 
fendant," 

which  said  verdict  was  duly  filed  and  entered  of  record ; 

Now,  on  this  day,  the  defendant,  by  its  attorneys  of  recor< 
appearing  and  moving  the  Court  for  judgment  upon  the  verdict 
of  the  jury  as  heretofore  entered  in  said  cause,  plaintiff  being  in 
open  Court, 

It  is  ORDERED,  ADJUDGED  and  DBCKEED  by  the  Court 
that  the  plaintiff,  Maine  Northwestern  Development  Company, 
take  nothing  by  this  action,  and  that  the  defendant.  North' v-es 'em 
Commercial  Company,  go  hence  without  day  and  recover  from  the 

plaintiff  its  costs  herein  taxed  at  the  sum  of , 

Dollars  ($ ). 

ORDERED  and  ADJUDGED  in  Open  Court  this  2nd  day  of 
December,  A.  D.,  1915.  | 

JEREMIAH  NETERER,  Judge.    ' 

0.  K.  as  to  form.    W.  H.  G.,  Atty  for  Pltf. 
Service  of  within  Judgment  this  2nd  day  of  December,  1915, 
and  receipt  of  a  copy  thereof,  admitted. 

WILLIAM  H.  GORHAM, 
Attorney  for  Plaintiff. 

Indorsement:     Judgment.     Piled  in  the  U.  S.  District  Court,. 
Western   Dist.    of  Washington,   Northern   Division,   Dec.    2,    1915. 
Frank  L.  Crosby,  Clerk.    By  E.  M.  L.,  Deputy. 

In  the  United  States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 

No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 

vs. 

Northwestern  Commercial  Company,  a  corporation,  Defendant. 

Petition  for  Appeal  and  Order, 

To  the  Honorable  Jeremiah  Neterer,  United  States  District 
Judge,  for  the  Western  District  of  Washington,  Northern  Division: 

The  above  named  plaintiff,  conceiving  itself  aggrieved  by  the 
judgment  made  and  entered  on  the  second  day  of  December,  1915, 
in  the  above  entitled  cause,  does  hereby  appeal  from  said  judg- 
ment to  the  United  States  Circuit  Court  of  Appeals,  for  the  Ninth 
Circuit,  for  the  reasons  specified  in  the  Assignment  of  Errors, 
which  is  filed  herewith,  and  it  prays  that  its  appeal  may  be  al- 
lowed and  that  citation  issue  as  provided  by  law,  and  that  a  tran- 
script of  record,  proceedings  and  papers  upon  which  said  judg- 
ment was  based,  duly  authenticated,  may  be  sent  to  the  United 
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States  Circuit  Court  of  Appeals,  for  the  Ninth  Circuit,  sitting  at 
i  San  Francisco,  California. 

And  your  petitioner  further  prays  that  the  proper  order  touch- 
ing the  security  to  be  required  of  it  to  perfect  its  appeal  be  made. 
Dated  Seattle,  Washington,  March   7,   1916. 

WILLIAM  H.  GORHAM, 
Attorney  for  Plaintiff. 

1 1        The  foregoining  petition  is  granted  and  appeal  is  allowed  upon 
giving  bond  conditioned  as  required  by  law  in  the  sum  of  $500.00. 
Dated  Seattle,  Washington,  March  7,  1916. 

JEIREIMIAH  NETERER, 

District  Judge,  United  States  District  Court,  Western  Dis- 
trict of  Washington,  Northern  Division. 

Indorsed:  Petition  for  Appeal  and  Order.  Piled  in  the 
IT.  S.  District  Court,  Western  Dist.  of  Washington,  Northern  Di- 
jvision,  Mar.  7,  1916.  PVank  L.  Crosby,  Clerk.  By  Ed  M.  Lakin, 
jDeputy. 

1     In  the  United  States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 
No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation, 
I  Plaintiff, 

vs. 
j   Northwestern  Commercial  Company,  a  corporation.  Defendant. 
Assignment  of  Errors. 

Now  on  this  71  h  day  of  March,  1916,  comes  the  above  named 
)laintiff,  by  its  attorney,  William  H.  Gorham,  and  says  that  the 
iudgment  in  said  cause  is  erroneous  and  against  the  just  rights  of 
aid  plaintiff,  for  the  following  reasons : 

First:  Because  the  court  erred  in  sustaining  the  objection  of 
he  defendant  to  the  introduction  in  evidence  by  plaintiff  of  plain- 
iff's  exhibits  marked  E'-4,  E-5,  E-6,  FJ-7,  E-s',  E-9  and  E-10,  to 
Ivhich  ruling  the  plaintiff  excepted  and  its  exception  was  allowed 
ly  the  court; 

Second :  Because  the  court  erred  in  sustaining  the  objection 
f  defendant  to  the  introduction  in  evidence  by  plaintiff  of  a  stip- 
iilation  between  the  parties  to  said  cause  of  date  May  11,  1914, 
iled  in  the  above  entitled  cause  May  12.  1914,  stipulating  for  the 
Imendment  of  the  pleadings,  to  which  ruling  plaintiff  excepted 
,nd  its  exception  was  allowed  by  the  court; 

Third:  Because  the  court  erred  in  sustaining  the  objection 
f  defendant  to  the  introduction  in  evidence  by  plaintiff  of  the 
unutes  of  the  meeting  of  the  Executive  Committee  of  defendant 
r  date  October  23,  1907,  including  a  resolution  as  follows: 


I 
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"BE  IT  RESOLVEiD:  That  Mr.  Bccles  be  requested  to  j 
call  a  meeting  of  the  trustees  at  a  very  early  date,  for  the  pur- i 
pose  of  asking  for  the  resignation  of  President  Rosene,  or  ac- 
cepting the  resignation  of  the  balance  of  this  committee," 

to  which  ruling  plaintiff  excepted  and  its  exception  was  allowed 

by  the  court; 

Fourth:  Because  the  court  overruled  the  objection  of  plain- 
tiff to  the  following  question  put  by  defendant  to  its  own  witness, 
H.  W.  Treat,  on  direct  examination,  to-wit: 

Q.     Then  I  will  ask  you  this  question,   Mr.   Treat.     Did 
the  Board  of  Trustees  of  the  Northwestern  Commercial  Com- 
pany, the  defendant,  at  any  meeting  attended  by  you,  author- 
ize Mr.  Rosene  to  subscribe  for  stock  in  the  Northwestern  De-i 
velopment   Company,   the    plaintiff   here,   prior   to   the   Board ' 
meeting  of  September  5,  1906? 
to  v/hich  the  witness  answered:     "No,  sir,"  to  which  ruling  the 
plaintiff  excepted  and  its  exception  was  allowed  by  the  court; 

Fifth:  Because  the  court  overruled  the  objection  of  plaintiff' 
to  the  following  question  put  by  defendant  to  its  own  witness,' 
H.  W.  Treat,  on  direct  examination,  to-wit: 

Q.     State  v/hat  took  place  before  the  Board  at  the  time 
when  those  resolutions  were  adopted, 
to  which  the  witness  answered: 

A.  We  had  a  general  discussion  and  looked  into  the  ac- 
counts of  both  companies  and  found  that  the  Northwestern 
Development  Company  owed  the  Northwestern  Commercial 
Company  such  an  amount  for  freight  and  supplies  that  if  we 
were  to  settle  upon  a  $125,000  sum  it  would  merely  square 
the  account  and  make  it  satisfactory  to  both  companies  andi 
start  over  again,  as  it  were.  So  the  transfers  were  made. 
There  had  been  some  transfers  made  in  the  books  without 
coming  up  again  as  I  don't  think  there  was  any  cash  paid  for 
any  of  this  slock.  I  think  it  was  merely  a  question  of  book- 
keepers' transfers  and  journal  entries, 
to  which  ruling  plaintiff  excepted  and  its  exception  was  allo'wed 
by  the  court ; 

Sixth :  Beenuse  the  court  overruled  the  objection  of  the 
plaintiff  to  the  following  question  put  by  defendant  to  its  own 
witness,  J.  D.  Trenholme,  on  direct  examination,  to-wit: 

Q.  Did  the  Board  of  Trustees  of  defendant.  Commercial 
Company,  at  any  time  ratify  any  subscription  made  by  Mr. 
Rosene  to  the  capital  stock  of  the  Development  Company  out- 
side of  the  subscription  authorized  at  that  meeting  of  Sep- 
tember 5,  1906? 
to  which  the  witness  answered:  "They  did  not,"  which  ruling 
plaintiff  excepted  and  its  exception  was  fillowed  by  the  court; 
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Seventh :  Because  the  court  overruled  the  objection  of  plain- 
tiff to  the  following  question  put  by  defendant  to  its  own  witness, 
J.  D.  Trenholme,  on  direct  examination,  lo-wit: 

Q.    Did  you  notify  hiui,  or  had  he  been  notified,  so  far  as 
you  could  tell  from  jour  conversation  with  him,  of  this  action 
of  the  Board  of  Trustees  of  the  defendant  company? 
to  which  the  witness  answered : 

A.  I  met  Mr.  Davies  at  the  entrance  of  the  Butler  Hotel 
and  we  walked  into  the  hotel  and  sat  down  there  and  began 
talking  about  the  Development  Company,  and  he  asked  me 
about  the  trouble  that  we  are  making  for  M.r.  Rosine  out  here, 
and  he  asked  me  what  it  was  all  about  and  I  told  him.  I  told 
him  of  the  action  of  our  trustees  with  reference  to  his  sub- 
scription. I  told  him  of  our  action,  of  the  trustees,  with  ref- 
erence to  this  subscription  of  that  Jr250,000, 
to  which  ruling  the  plaintiff  excepted  and  its  exception  was  al- 
lowed by  the  court ; 

Eighth :     Because  the  court  erred  in  refusing  to  give  the  jury 

.instruction  No.  16,  as  requested  by  plaintiff,  as  follows: 

"The  plaintiff  had  the  legal  right  to  issue  all  of  its  com- 
mon stock  to  John  Rosene  in  part  consideration  of  the  convey- 
ance by  Rosene  to  it  of  ceriain  mining  properties  and  water 
rights,  provided  that  all  of  its  then  stock  subscribers  and  all 
of  the  holders  of  its  capital  stock  then  outstanding  concurred 
therein ;  and  if  you  find  that  all  of  plaintiff's  common  stock 
was  issued  to  John  Rosene  for  such  properties,  with  the  con- 
currence of  all  then  stock  subscribers  and  all  of  the  holders 
of  its  capital  stock  then  outstanding,  then  I  instruct  you  that 
such  issue  was  legal;  and  if  you  further  find  that  all  of  the 
four  hundred  and  ninety-nine  thousand,  nine  hundred  and 
eighty-nine  (499,989)  shares  thereof  alleged  by  Plaintiff  and 
admitted  by  Defendant  as  issued  to  A.  A.  Housman  &  Co.  for 
the  benefit  of  the  subscribers  to  the  preferred  stock  of  Plain- 
tiff, there  was  thereafter  by  said  A.  A.  Housman  &  Co.  as- 
signed to  and  is  now  held  by  Plaintiff  sufficient  for  Plaintiff 
to  issue  and  deliver  to  Defendant  one  share  thereof  for  each 
five  dollars  ($5.00)  paid  on  Defendant's  subscription;  then  I 
further  instruct  you  that  such  issue  and  delivery  by  Plaintiff 
to  Defendant  would  be  in  performance  of  Defendant's  sub- 
scription. And  I  further  instruct  you  that  the  validity  of  the 
issue  of  Plaintiff's  common  stock  in  part  consideration  for  the 
conveyance  by  Rosene  of  said  mining  properties  to  the  Plain- 
tiff would  not  in  the  least  be  afl'ected  by  the  fact  that  Rosene 

'         was  making  a  commission  as  promoter  if  that  fact  was  known 
to  all  directors  of  Plaintiff  and  all  of  its  then  stock  subscrib- 

I         ers  and  all  of  the  holders  of  its  stock  then  outstanding  and 
there  was  no  objection  made  by  any  of  them  thereto. 
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to  which  refusiil  plaintiff  excepted  and  its  exception  was  allowed 
by  the  court ; 

Ninth :  Because  the  evidence  showed  that  the  common  stock 
of  plaintiff  company,  fully  paid,  was  legally  issued  for  a  valuable 
consideration  and  was  delivered  as  follows :  $2,500,000,  par  value, 
as  a  bonus  to  the  subscribers  to  the  preferred  stock  of  plaintiff 
company,  $1,500,000,  par  value,  as  a  bonus  to  John  Rosine  and  his 
associates,  promoters  of  plaintiff  company; 

Tenth :  Because  the  evidence  showed  the  fact  that  $2,500,000, 
par  value,  of  the  common  stock  of  plaintiff  company,  fully  paid, 
Vv'as  issued  as  a  bonus  to  the  subscribers  to  the  preferred  stock  of 
plain! iff  company,  and  the  further  fact  that  $1,250,000,  par  value, 
of  the  common  stock  of  plaintiff  company,  fully  paid,  was  issued 
and  delivered  to  John  Rosene  and  his  associates,  promoters  of 
plaintiff  company,  as  a  bonus,  were  known  to  defendant  in  the 
month  of  Oeto!  er,  1908.  more  than  three  years  prior  to  the  com- 
mencement of  this  action; 

Eleventh:  Because  the  evidence  showed  that  the  defendant's 
president  repoi'ted  the  subscription  in  suit  and  the  payment  of 
$50,000  on  account  thereof  out  of  defendant's  funds,  at  a  meeting  I  t 
of  defendant's  Board  of  Trustees  held  at  Seattle  within  two  weeks  ' 
after  the  making  of  said  subscription,  and  that  upon  receiving  said 
report  the  defendant  failed  to  repudiate  the  same,  failed  to  notify 
plaintiff  of  any  repudiation  of  same,  and  failed  to  place  the  plain- 
tiff in  statu  quo ; 

Twelfth :  Because  the  evidence  showed  that  at  a  time  when 
defendant  had  acknowledged  that  $75,000  of  its  funds  had  been  paid 
to  plaintiff  to  apply  on  account  of  the  subscription  in  suit,  to-wit: 
On  Se})tember  5.  1906,  it  further  ratified  and  confirmed  said  sub-  , 
scription  by  assuming  to  ratify  and  confirm  it  for  the  sum  of 
$125,000; 

Thirteenth :  Because  the  evidence  showed  that  there  was  no 
compromise  entered  into  between  the  parties  releasing  defendant 
from  further  claim'  of  liability  on  said  subscription,  as  alleged  in 
the  second  Affirmative  Defense  of  Defendant's  Amended  Answer 
to  the  Amended  Complaint ; 

Fourteenth:  Because  the  evidence  showed  that  plaintiff  at 
all  times  subsequent  to  its  organization  had  under  its  ownership 
and  control  a  sufficient  amount  of  the  common  shares  of  its  capital 
stock,  legally  issued,  for  a  valuable  consideration,  to  be  able  to 
issue  common  stock,  full  paid,  to  all  the  subscribers  in  the  pre- 
ferred shares,  including  defendant,  in  performance  of  its  subscrip- 
tion contract  and  the  subscription  in  suit;  and  that  plaintiff  ten- 
dered into  court,  for  defendant's  benefit,  25,000  shares  of  common 
stock  of  plaintiff,  legally  issued,  for  a  valuable  consideration,  to 
comply  with  said  subscription  in  suit; 
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Fifteenth:  Because  the  evidence  showed  that  the  allegations 
of  the  amended  complaint  and  of  the  reply  were  true,  and  that  the 
allegalions  of  the  answer  were  not  true; 

Sixteenth :  Because  the  court  erred  in  entering  judgment  that 
the  plaintiff  take  nothing  by  this  action,  and  that  this  defendant 
go  hence  without  day  and  recover  its  costs; 

Seventeenth:  Because  the  court  erred  in  not  entering  a  judg- 
ment for  plaintiff  against  defendant  in  accordance  with  the  prayer 
of  the  amended  complaint ; 

WHEREFORE,  plaintiff  prays  that  said  judgment  be  re- 
versed and  that  this  Honorable  Court  will  direct  the  entry  of  a 
judgment  or  decree  in  accordance  with  the  prayer  of  plaintiff's 
Amended  Complaint. 

WILLIAM  H.  GORHAM, 
Attorney  for  Plaintiff. 
Indorsed :     Assignment  of  Errors.     Filed  in  the  U.   S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Division,  Mar.  7, 
1916.    Frank  L.  Crosby,  Clerk.    By  Ed  M.  Lakin,  Deputy. 

United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 

vs. 

Northwestern  Commercial  Company,  a  corporation.  Appellee. 

Bond  on  Appeal. 

KNOW  ALL  MEIN  BY  THESE  PRESENTS:  That  we,  the 
'  Maine  Northwestern  Development  Company,  a  corporation,  as 
,  principal,  and  Fidelity  and  Deposit  Company  of  Maryland,  as 
f  surety,  acknowledge  ourselves  to  be  jointly  indebted  to  the  North- 
I  western   Commercial    Company,   Appellee,    in    the   above      entitled 

cause,  in  the  sum  of  ($500.00)  Five  Hundred  Dollars,  conditioned 
[that: 

WHEREAS,  on  the  2nd  day  of  December,  1915,  in  the  United 
I  States  District  Court,  for  the  Western  District  of  Washington, 
i  Northern  Division,  in  an  action  depending  in  that  court,  wherein 
j  the  Maine  Northwestern  Development  Conipany  was  plaintiff  and 
I  the  Northwestern  Commercial  Company  was  defendant,  numbered 
'■  2117  on  the  law  docket,  judgment  was  rendered  against  the  Maine 
|i  Northwestern  Development  Company,  Plaintiff,  and  the  said  Maine 
t.  Northwestern  Development  Company,  having  obtained   an  appeal 

to  the  United  States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
I  cuit,  and  filed  a  copy  thereof  in  the  office  of  the  clerk  of  the  court, 
'« to  reverse  the  said  judgment ;  and  a  citation  directed  to  the  said 
1.  Northwestern  Commercial  Company,  citing  and  admonishing  it  to 

be  and  appear  at  a  session  of  the  United  States  Circuit  Court  of 
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Appeals,  for  the  Ninth  Circuit,  to  be  holden  in  the  City  of  San 
Francisco,  in  the  State  of  California,  on  the  3rd  day  of  May,  1916 
next. 

NOW,  if  the  said  Maine  Northwestern  Development  Company 
shall  prosecute  its  appeal  to  effect  and  answer  all  costs  if  it  fails 
to  make  its  appeal  good,  then  the  above  obligation  to  be  void,  else 
to  remain  in  full  force  and  virlue. 

MAINE  NORTHWESTERN  DEVELOPMENT  COMPANY, 

By  T.  A.  Davies,  its  President. 
(SEAL)         Fidelity  and  Deposit  Company  of  Maryland. 
By  J.  A.  Cathcart,  Attorney  in  Fact. 
Attest  by  L.  J.  Wyckoff.  Surety. 
APPRiOVE'D  as  to  form   and  sufficiency  of  sureties  this  7th 
day  of  March,  1916. 

JEREMIAH  NETEREK, 

District  Judge,  United  States  District  Court,  for  the  West- 
ern District  of  Washington,  Northern  Division. 
Copy  of  the  foregoing  Bond   on  Appeal  received  at   Seattle, 
Washington,  this  7th  day  of  ]\ larch,  1916. 

BOGLE,  GRAVES,  MElRRITT  &  BOGLE, 

Attorneys  for  Defendant. 

Indorsed:  Bond  on  Appeal.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  AVashington,  Northern  Division,  Mar.  7,  1916. 
Frank  L.  Crosby,  Clerlv.     By  Ed  M.  Lakin,  Deputy. 

In  the  United  States  District  Court,  for  the  Western  Division  of 

Washington,  Northern  Division. 

No.  2117. 

Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 
vs. 
Northwestern  Commercial  Company,  a  corporation.  Defendant. 
Notice  of  Lodgment  of  Statement. 
To  the  Northwestern  Commercial  Company,  the  above  named  de- 
fendant, and  to  Messrs.  Bogle,  Graves,  Merritt  &  Bcgle,  its  attorneys: 
You  and  each  of  you  are  hereby  notified  that  the  above  name(i 
plaintiff  has  prepared  and  this  day  lodged  in  the  office  of  the  clerk 
of  the  above  entitled  court  at  Seattle,  Washington,  for  you  examina- 
tion, a  statement  of  all  of  the  testimony  introduced  upon  the  trial  of 
the  above  entitled  cause  essential  to  decision  of  the  questions  pre- 
sented by  the  appeal  of  said  cause  heretofore  herein  petitioned  for 
and  allowed  by  the  court,  together  with  all  objections  and  exceptions 
made  and  taken,  to  the  admission  or  exclusion  of  evidence  and  all 
motions  and  rulings  thereon  made  upon  said  trial ; 

And  you  are  hereby  further  notified  that  the  above  named  plain- 
tiff will,  upon  the  20th  day  of  March  1916,  at  the  hour  of  ten  o'clock 
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A.  M.,  of  said  day,  at  the  courtroom  of  the  above  entitled  court  in 
the  United  States  Courthouse,  in  the  City  of  Seattle,  State  of  Wash- 
ington, present  said  statement  to  the  above  entitled  court  and  to  the 
Honorable  Jeremiah  Neterer,  the  presiding  judge  thereof  and  the 
judge  presiding  at  said  trial,  and  ask  said  court  and  judge  to  ap- 
prove the  same. 

WILLIAM  H.  GORHAM, 
Attorney  for  Plaintiff. 
Copy  of  the  foregoing  Notice  of  Lodgement  of  statement  re- 
ceived in  Seattle,  Washington,  this  7th  day  of  March,  1916, 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 

Attorneys  for  Defendant. 

Indorsed :  Notice  of  Lodgment  of  Statement  of  testimony.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Washington,  Northern 
Division,  Mar.  7,  1916.  Frank  L.  Crosby,  Clerk.  By  Ed  M.  Lakin, 
Deputy. 

United  States  District  Court,  Western  District  of  Washington 
Northern  Division, 

No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation, 

Appellant, 
vs 

Northwestern  Commercial  Company,  a  corporation,  Appellee. 

Motion. 

Comes  now  the  Defendant,  Northwestern  Commercial  Company, 
by  its  Attorneys,  and  moves  the  Court  to  recall  the  Citation  issued 
over  the  signature  of  this  Honorable  Court  under  date  of  March  8, 
1916,  and  to  correct  said  Citation  or,  in  the  alternative,  quash  the 
same,  because  said  Citation  was  improvidently  issued  and  is  not  in 
proper  and  legal  form,  and  contains  recitals  that  are  not  correct  in 
fact,  in  this :  Said  Citation,  referring  to  the  above  entitled  cause,  con- 
tains a  statement  in  words  as  follows:  "Wherein  an  equitable  de- 
fense was  interposed  by  answer,"  when  in  fact  no  equitable  defense 
was  interposed  in  said  action  by  answer  or  otherwise. 

This  motion  is  based  upon  the  pleadings,  records  and  files  here- 
in, including  the  memorandum  opinion  of  this  Court  on  file  therein. 
BOGLE,  GRAVES,  MERRITT  &  BOGLE, 

Attorneys  for  Defendant. 

Copy  of  the  within  motion  this  9th  day  of  March,  1916,  ad- 
mitted. 

WILLIAM  H.  GORHAM, 
Attorney  for  Defendant. 

Indorsed :  Motion.  Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington,  Northern  Division,  Mar.  9,  1916,  Frank  L. 
Crosby,  Clerk.    By  Ed  M.  Lakin,  Deputy. 


204  MAINE  NORTHWESTERN   DEVELOPMENT  COMPANY 

In  the  District  Court  of  the  United  States  for  the  Western  District 

of  Washington,  Northern  Division 

No.  2117. 

Maine  Northwestern  Development  Company,  a  corporation, 

Plaintiff, 
vs 

Northwestern  Commernal  Company,  a  corporation.  Defendant. 

Order. 

This  day  came  on  for  hearing  the  motion  of  the  defendant  to  re- 
call the  citation  heretofore  issued  in  the  above  entitled  cause,  citing 
the  defendant  to  appear  in  the  Circuit  Court  of  Appeals  on  the  ap- 
peal taken  herein,  and  to  amend  or  quash  the  same,  and  the  Court, 
being  of  the  opniion  that  the  appeal  herein  having  been  perfected, 
it  has  no  jurisdiction  to  consider  said  motion,  the  same  is  denied. 

Ordered  this  20th  day  of  March,  1916. 

JEREMIAH  NETERER,  Judge. 

Indorsed:  Order.  Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington,  Northern  Division,  Mar.  20,  1916.  Frank  L. 
Crosby,  Clerk.    By  F.  L.  C. 

United  States  Circuit  Court  of  Appeals,  for  the  Ninth  Circuit. 

No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation. 

Appellant, 

vs 

Northwestern  Commercial  Company,  a  corporation,  Appellee 

Order  as  to  Exhibits. 

It  appearing,  in  the  opinion  of  the  judge  presiding  in  the  United 
States  District  Court,  for  the  Western  District  of  Washington,  North- 
ern Division,  necessary  and  proper  that  the  original  exhibits  offered 
and  received  in  evidence  or  filed  in  said  cause  on  trial  thereof, 
should  be  inspected  in  the  above  entitled  court  upon  appeal, 

IT  IS  ORDERED  that  said  original  exhibits  be  retained  for  safe 
keeping  by  the  clerk  of  said  District  Court,  to  be  by  him  transmitted 
under  his  hand  and  seal  of  said  District  Court  to  the  clerk  of  the 
above  entitled  court  at  San  Francisco,  California,  as  a  supplemental 
record  herein  upon  appeal. 

Dated  Seattle,  Washington,  March  9,  1916. 

JEREMIAH  NETERER, 
Presiding  Judge  in  the  United  States 
District  Court  for  the  Western  District 
of  Washington,  Northern  Division. 

Indorsed:  Order  as  to  exhibits.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Division,  Mar.  9,  1916. 
Frank  L.  Crosby,  Clerk.    By  Ed  M.  Lakin,  Deputy. 
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In  the  District  Court  of  the  United  States  for  the  Western  District 
of  Washington,  Northern  Division. 

No.  2117 
Maine  Northwestern  Development  Company,  a  corporation, 

Appellant, 

vs 

Northwestern  Commercial  Company,  a  corporation.  Appellee. 

Certificate  of  Clerk,  U.  S.  District  Court  to  Original  Exhibits 

United  States  of  America,  Western  District  of  Washington,  ss 

I,  Frank  L.  Crosby,  Clerk  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington,  do  hereby  certify 
that  the  attached  documents  constitute  all  the  original  exhibits  intro- 
duced and  received  in  evidence  and  used  upon  the  hearing  and  trial 
of  the  above  entitled  cause,  as  follows : 

PLAINTIFF'S  EXHIBITS: 

Dl,  D2,  D3,  D4,  D5,  D6,  D7,  D8,  D9,  DIO,  Dll,  D12,  D13,  D14, 
D15,  D16,  D17,  D18,  El,  E2,  E3,  E5,  Ell,  E12,  E13,  E14,  E15,  E16, 
E17,  E21,  F,  Fl,  F2.  0.  IL  I,  J,  K,  Kl.  L,  :\[,  N,  Nl.  N2,  SI,  Siy2, 
S2,  S3,  Tl,  Tl,  T4,  T5,  AA.  BB,  CO.  DD,  E,E.  FF,  GO,  IIH; 

Stipulation  of  parties,  in  re  statement  of  W.  R.  Rust,  dated  July 
2,  1915,  filed  July  15,  1915. 

Exhibit  (defendant's)  marked  for  identification  No.  3. 

Stipulation  of  parties,  in  re  amendment  of  pleadings,  dated  May 
11,  1914,  filed  May  12,  1914,  offered  by  plaintiff  and  excluded  by  the 
Court  on  the  objection  of  defendant. 

DEFENDANT'S  EXHIBITS. 

Nos.  1 ,  2,  4,  5,  G. 

No.  3  for  identification,  offered  by  defendant,  objected  to  by 
plaintiff,  ruling  reserved  by  Court  on  objection;  offered  by 
plaintiff  and  received  in  evidence ; 
which  said  original  exhibits  are  herewith  transmitted  to  the  Circuit 
Court  of  Appeals,  there  to  be  inspected  and  considered  together  with 
the  transcript  of  the  record  on  appeal  in  the  above  entitled  cause; 
which  said  exhibits  are  so  transmitted  pursuant  to  the  order  of  the 
said  District  Court,  so  directing. 

IN  TESTIMONY  WHEREOF  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  at  Seattle,  in  said  District,  this  28th  day 
of  March,  1916. 
(Seal) 

FRANK  L.  CROSBY, 
Clerk,  U.  S.  District  Court. 


206  MAINE  NORTHWESTERN  DEVELOPMENT  COMPANY 

In  the  United  States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 

No.  2117. 

Maine  Northwestern  Development  Company  ,a  corporation, 

Plaintiff, 

vs 

Northwestern  Commercial  Company,  a  corporation,  Defendant. 

Praecipe  for  Record  on  Appeal. 

TO  THE  CLERK  OP  THE  ABOVE  ENTITLED  COURT : 

You  will  please  prepare  a  record  on  appeal  in  the  above  entitled 
cause,  consisting  of  the  following: 

(1)  A  caption  exhibiting  the  proper  style  of  court  and  the 
title  of  the  cause;  a  statement  showing  the  time  of  commence- 
ment of  the  cause ;  the  names  of  the  parties,  the  several  dates 
when  the  respective  pleadings  were  filed,  the  time  when  the 
trial  was  had  and  the  name  of  the  judge  hearing  the  same ;  the 
several  dates  of  the  entry  of  the  verdict  of  the  jury,  of  the  judg- 
ment, of  the  filing  of  the  petition  for  appeal ;  of  the  allowance  of 
said  Petition  by  the  court  and  of  the  filing  of  the  Assignment  of 
Errors. 

(2)  The  Amended  Complaint  filed  July  21,  1915; 

(3)  The  Amended  Answer  to  the  Amended  Complaint  filed  Sep- 
tember 21,  1915 ; 

(4)  Plaintiff's  Motion  to  Strike  the  Third  Affirmative  Defense  of 
the  Amended  Answer  filed  October  2,  1915 ; 

(5)  The  order  granting  plaintiff's  Motion  to  Strike  the  Third  Af- 
firmative Defense  of  the  Amended  Answer,  entered  October 
7,  1915; 

(6)  The  Reply; 

(7)  The  Statement  of  Testimony,  as  approved  by  the  court  and 
filed  in  said  cause ; 

(8)  Instruction  No.  16  requester  by  the  plaintiff; 

(9)  The  verdict  of  the  jury  entered  December  1,  1915;  •' 

(10)  The  judgment  entered  December  2,  1915; 

(11)  The  Petition  for  Appeal,  with  allowance  of  the  court; 

(12)  The  Assignment  of  Errors; 

(13)  The  Bond  on  Appeal; 

(14)  The  Notice  of  Lodgment  of  Statement  of  testimony,  together  ( 
with  the  acknowledgement  of  service  thereof  on  defendant; 

(15)  The  Order  of  the  court  directing  the  exhibits  to  be  transmitted' 
on  appeal  to  the  Circuit  Court  of  Appeals,  for  the  Ninth  Circuit; 
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(16)  This   Praecipe,    together   with    acknowledgement   of   service 
thereof  on  defendant ; 

(17)  The  Citation  on  Appeal,  with  proof  of  service  thereof  on  de- 
fendant ; 

(18)'  An  Index  to  all  of  the  above; 

(19)  Third  Amended  Answer  to  the  Amended  Complaint. 

(20)  Plaintiff's  Demurrer  to  Third  Amended  Answer. 

(21)  Opinion  on  the  Demurrer  to  the  Third  Amended  Answer. 

(22)  Order  Overruling  Demurrer  to  Third  Amended  Answer. 

all  of  the  same  to  be  duly  certified  under  your  hand  and  the  seal  of 
the  above  entitled  court. 

Dated  Seattle,  Washington,  March  7th,  1916. 

WILLIAM  H.  GORHAM, 
Attorney  for  Plaintiff. 
Copy  of  the  foregoing  Pracipe  received  this  7th  day  of  March, 
1916. 

BOGLE,  GRAVES  MERRITT  &  BOGLE, 

Attorneys  for  Defendant. 
Indorsed:     Praecipe  for  record  on  appeal.     Filed  in  the  U.  S. 
District  Court,  Western  Dist.   of  Washington,   Northern  Division, 
Mar.  7,  1916.    Prank  L.  Crosby,  Clerk.    By  Ed  M.  Lakin,  Deputy. 

In  the  District  Court  of  the  United  States  for  the  Western  District 

of  Washington.    Northern  Division. 

No.  2117. 

Maine  Northwestern  Development  Company,  a  corporation. 

Plaintiff, 

vs 

Northwestern  Commercial  Company,  a  corporation,  Defendant. 

Defendant's  Praecipe  for  Record  on  Appeal. 

TO  THE  CLERK  OF  THE  ABOVE  ENTITLED  COURT : 

In  addition  to  the  record  on  appeal  requested  by  plaintiff  in  its 
praecipe  heretofore  filed  herein,  you  will  please  prepare  for  the  rec- 
ord on  appeal  the  following  additional  portions  of  the  record  in  said 
cause,  to  wit: 

1.  Defendant's  first  amended  answer  to  original  complaint. 

2.  Plaintiff's  rnotion  to  strike  the  first  affirmative  defense  of 

the  said  amended  answer,  filed  on  the  24th  day  of  Febru- 
\  ary,  1913. 

3.  Order  denying  said  motion  to  strike  said  first  affirmative 

defense,  entered  on  the  26th  day  of  March,  1914. 

4.  Opinion  of  Neterer,  District  Judge,  denying  said  motion  to 

strike  said  first  affirmative  defense,  filed  March  25,  1914. 

5.  Motion  to  recall  Citation. 
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6.     Order  denying  motion  to  recaU  Citation. 
These  additional  portions  of  the  record  are  required  by  the  De-^ 
fendant  to  complete  the  record  on  appeal  in  said  cause. 
Dated:    Seattle,  Washington,  March  11,  1916. 

BOGLE,  GRAVES,  MERRITT  &  BOGLE, 

Attorneys  for  Defendant. 

Copy  of  the  foregoing  praecipe  for  additional  portions  of  the 
record  required  by  defendant  received  this  11th  day  of  March,  1916. 

WILLIAM  H.  GORHAM, 
Attorney  for  Plaintiff. 

Service  of  within  Defts.  Praecipe  this  11th  day  of  March,  1916, 
and  receipt  of  a  copy  thereof,  admitted. 

WILLIAM  H.  GORHAM, 
Attorney  for  Appellant. 

Indorsed:  Defendant's  Praecipe  for  Record  on  Appeal.  Filec 
in  the  U.  S.  District  Court,  Western  Dist.  of  Washington,  Northers 
Division,  Mar.  11,  1916.  Frank  L.  Crosby,  Clerk.  By  Ed  M.  Lakia 
Deputy. 

In  the  United  States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 

No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation, 

Appellant, 

vs. 

Northwestern  Commercial  Company,  a   corporation.   Appellee. 

Certificate  of  Clerk  of  United  States  District  Court,  Western  District 

of  Washington,  to  Transcript  of  Record. 

United  States  of  America,  Western  District  of  Washington,  ss 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States  District  Court  foi 
the  Western  District  of  Washington,  do  hereby  certify  the  foregoing 
printed  pages,  numbered  1  to  208,  inclusive,  to  be  a  full,  true, 
correct  and  complete  copy  of  the  record  and  proceedings  in  the  above 
entitled  cause  as  is  called  for  by  the  praecipe  of  the  appellant  and  bj 
the  praecipe  of  the  appellee,  as  the  same  remain  of  record  and  on 
file  in  the  office  of  the  Clerk  of  said  Court  and  that  said  printed 
pages  together  with  the  original  exhibits,  separately  certified,  consti- 
tute the  record  on  appeal  from  the  final  judgment  of  the  United 
States  District  Court  for  the  Western  District  of  Washington  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  at  Sai 
Francisco,  California: 

I  further  certify  the  following  to  be  a  true,  full  and  correct 
statement  of  all  expenses,  costs,  fees  and  charges  incurred  and  paii 
in  my  office  by  or  on  behalf  of  the  appellant  for  making  the  record. 
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certificate  or  return  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  in  the  above  entitled  cause,  to-wit: 

Clerk's  Fee  (Sec.  828  R.  S.  U.  S.)  for  making  record, 

certificate  or  return  920  folios  at  15c $138.00 

Certificate   of  Clerk   to   transcript   of  record— 4  folios 

at  15c 60 

Seal  to  said  Certificate .20 

Certificate  of  Clerk  to  original  exhibits— 3  folios  at  15c.  .         .45 

Seal  to  said  Certificate .20 

Statement  of  cost  of  printing  said  transcript,  collected 

and    paid    151.11 

$290.56 

I  hereby  further  certify  that  the  above  cost  for  preparing,  cer- 
tifying and  printing  said  record  amounting  to  $ has  been 

paid  me  by  William  H.  Gorham,  Esq.,  Attorney  for  Appellant. 

I  further  certify  that  I  hereto  attach  and  herewith  transmit  the 
original  Citation  issued  on  appeal  in  said  cause. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  the  United  States  District  Court  for  the  Western  District 
of  Washington,  at  Seattle,  in  said  District,  this  28th  day  of  March, 
1916. 

FRANK  L.  CROSBY, 

(Seal)  Clerk,  U.  S.  District  Court. 

In  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

No.  2117. 
Maine  Northwestern  Development  Company,  a  corporation. 

Appellant, 

vs 

Northwestern  Commercial  Company,  a  corporation,  Appellee. 

THE  UNITED  STATES  OF  AMERICA, 

to  the 

NORTHWESTERN  COMMERCIAL  COMPANY, 

a  corporation,  the  above  named  appellee : 

CITATION. 
A  GREETING : 

You  are  hereby  notified  that  in  a  certain  action  in  the  United 

1.'  States  District  Court  in  and  for  the  Western  District  of  Washington, 

'  Northern  Division,  wherein  the  Maine  Northwestern  Development 

Company  is  plaintiflC  and  the  Northwestern  Commercial  Company  is 

defendant;  and  Avherein   an  equitable   defense   was  interposed  by 
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answer,  an  appeal  has  been  allowed  the  plaintiff  therein  to  tin 
United  States  Circuit  Court  of  Appeals,  for  the  Ninth  Circuit; 

And  you  are  hereby  cited  and  admonished  to  be  and  appear  in 
the  said  United  States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  California,  thirty  days  after  the  date  of  this 
citation,  to  show  cause,  if  any  there  be,  why  judgment  appealed  from 
should  not  be  corrected  and  speedy  justice  done  to  the  parties  in  that 
behalf. 

WITNESS  the  Honorable  Jeremiah  Neterer,  Judge  for  the 
United  States  District  Court,  for  the  Western  District  of  Washing- 
ton, Northern  Division,  this  8th  day  of  March,  1916. 

JEREMIAH  NETERER, 

United  States  District  Judge  for  the 

Western  District  of  Washington, 

Northern  Division. 

Received  a  copy  of  the  above  and  foregoing  Citation  this  8th 
lay  of  March,  1916. 

BOGLE,  GRAVES,  MERRITT,  &  BOGLE, 

Attorneys  for  the  Northwestern 
Commercial  Company,  the 
above  named  appellee. 

Indorsed :  No.  2117.  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit.  Maine  Northwestern  Development  Company,  Appel- 
lant, vs.  Northwestern  Commercial  Company,  Appellee.  CITATION. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  Mar.  9,  1916.  Frank  L.  Crosby,  Clerk.  By  Ed  M. 
Lakin,  Deputy.    William  H.  Gorham,  Attorney  for  Appellant. 
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MAINE      NORTHWESTERN      DEVELOPMENT 
COMPANY,  a  Corporation, 

Appellant, 


vs. 


NORTHWESTERN    COMMERCIAL    COMPANY, 
a  Corporation, 

Appellee. 


BRIEF  ON  MOTION  TO  DISMISS  APPEAL  FOR 
WANT  OF  JURISDICTION. 


This  is  an  action  at  law  commenced  by  the  appel- 
lant, plaintiff  below,  in  the  District  Court  of  the 
United  States,  for  the  Western  District  of  Wash- 
ington, in  March,  1912,  to  recover  from  the  defendant 
and  appellee  the  sum  of  $125,000,  alleged  to  be  due 
to  the  plaintiff  and  appellant  from  the  defendant  upon 


an  alleged  agreement  of  subscription  for  preferred 
shares  of  stock  in  the  plaintiff  company.  The  sub- 
scription agreement  is  attached  as  an  exhibit  to  the 

complaint,  and  was  signed  in  the  name  of  the  defendant 
company,  by  John  Rosene,  president.  An  amended 
complaint  was  filed  in  the  case  on  July  30,  1915,  and 
an  amended  answer  to  this  complaint  was  filed  in 
September,  1915.  The  case  came  on  for  trial  in 
December,  1915,  and  resulted  in  a  verdict  of  the  jury 
in  favor  of  the  defendant,  and  judgment  was  accord- 
ingly entered  on  December  5,  1915.  No  bill  of  excep- 
tions was  ever  settled  nor  writ  of  error  taken  out 
from  this  court,  the  plaintiff  seeking  a  review  by 
appeal  under  the  Act  of  Congress  of  March  3,  1915, 
upon  the  theory  that  an  equitable  defense  was  inter- 
posed by  the  amended  answer.  The  act  of  March  3, 
1915,  provides  that  "the  review  of  the  judgment  or 
decree  entered  in  such  case  shall  be  regulated  by  rule 
of  the  court."  So  far  as  we  have  been  able  to  ascer- 
tain, no  rule  of  court  has  been  adopted  regulating  the 
procedure  in  taking  an  appeal  to  review  an  action  at 

law. 

I. 

There  was  no  equitable  defense  interposed  in  this 
action.  The  original  complaint  was  filed  in  March, 
1912.  The  amended  complaint,  filed  July  30,  1915, 
alleges  that  the  plaintiff  corporation  was  incorporated 
expressly  for  the  purpose,  among  others,  of  purchasing 


from  Rosene  certain  mining  claims  and  water  rights 
in  Alaska,  to  be  paid  for  by  the  issuance  of  $3,750,000 
par  value  of  its  common  stock,  and  $245,000  in  cash. 
It  further  alleges  that  the  plaintiff  was  incorporated 
March  17,  1906,  and  that  it  purchased  from  Rosene 
these  mining  claims  and  water  rights  on  March  20, 
1906,  and  issued  its  common  shares  of  stock  therefor, 
and  thereafter  paid  Rosene  the  sum  of  $245,000  in 
cash.  The  subscription  sued  on  is  alleged  to  have  been 
made  by  Rosene  on  behalf  of  this  defendant  for  the 
preferred  stock  of  the  defendant  company  on  April 
4,   1906. 

The  first  affirmative  defense  in  the  amended 
answer  to  the  amended  complaint,  which  is  the  defense 
claimed  by  appellant  to  be  an  equitable  defense,  alleges 
in  substance  as  follows:  That  the  John  Rosene  men- 
tioned in  the  amended  complaint  was  one  of  the  pro- 
moters and  the  managing  director  of  the  plaintiff;  that 
he  had  entered  into  certain  contracts  with  certain 
other  promoters  of  the  plaintiff,  and  with  the  plaintiff, 
whereby  it  was  agreed,  among  other  things,  that  said 
Rosene  and  his  associate  promoters  would  organize 
plaintiff  corporation;  that  said  Rosene  and  certain 
other  persons  were  the  owners  of  the  said  mining 
claims,  which  said  claims  were  alleged  to  have  been  of 
little  value  and  which  they  were  desirous  of  selling, 
and  it  was  agreed  between  said  Rosene  and  his  asso- 
ciate owners  of   said  mining  property  and  the   other 


promoters  of  the  plaintiff  corporation  that  when  said 
corporation  was  organized,  the  said  mining  property 
would  be  conveyed  to  said  Rosene  by  the  other  parties 
interested  therein,  and  that  said  Rosene  would  there- 
upon convey  said  mining  property  to  the  plaintiff 
corporation,  and  should  be  paid  therefor,  in  full  pay- 
ment for  said  property,  the  sum  of  $245,000;  that 
$1,250,000,  par  value  of  the  capital  stock  of  plaintiff 
corporation,  known  as  common  stock,  should  be  issued 
to  Rosene,  ostensibly  as  a  part  payment  for  said  prop- 
erty, but  in  reality  as  a  bonus  and  gift  to  said  Rosene 
and  the  other  promoters  of  plaintiff'  corporation;  that 
it  was  further  understood  and  agreed  and  was  a  part 
of  the  same  arrangement  that  Rosene  would  provide 
the  money,  to-wit,  the  $245,000,  to  be  paid  to  himself 
for  said  mining  property,  by  subscribing  for  preferred 
shares  of  the  plaintiff'  corporation  on  behalf  of  this 
defendant,  to  the  amount  of  $250,000,  and  that  the 
money  realized  on  such  subscription  should  and  would 
be  appropriated  by  the  plaintiff  company  to  the  pay- 
ment to  said  Rosene  of  said  $245,000;  and  it  is  alleged 
that  said  subscription,  on  behalf  of  the  defendant  re- 
ferred to  in  the  complaint,  was  made  by  Rosene  and 
accepted  by  the  plaintiff  company  pursuant  to  this 
agreement  and  understanding  by  him  with  said  plain- 
tiff and  its  promoters,  and  in  furtherance  thereof  and 
of  his  own  personal  interests  and  of  those  of  said 
other  promoters,  and  not  otherwise. 


It  is  further  alleged  that  after  the  organization 
of  the  plaintiff  corporation,  it  and  its  officers  and  direc- 
tors had  full  knowledge  of  these  facts,  understandings 
and  agreements,  and  that  plaintiff  became  a  party 
thereto;  that  said  subscription  on  behalf  of  this  de- 
fendant was  accepted  by  the  plaintiff  with  full  knowl- 
edge of  all  these  facts,  and  that  pursuant  to  said  agree- 
ment the  said  common  stock  of  plaintiff  was  issued 
by  plaintiff  to  said  Rosene  and  his  co-promoters. 

It  is  further  alleged  that  this  defendant  did  not 
authorize  nor  approve  said  subscription,  and  was 
ignorant  of  the  secret  understandings,  agreements  and 
interests  of  said  Rosene  until  it  acquired  knowledge 
thereof  during  the  years   1910  or   1911. 

It  is  further  alleged  that  at  a  meeting  of  the  Board 
of  Trustees  of  the  defendant  company  in  April,  1906, 
at  which  said  Rosene  was  present,  when  said  defendant 
was  first  notified  that  said  Rosene  had  made  said 
alleged  subscription,  the  Board  of  Trustees  imme- 
diately repudiated  the  same,  and  verbal  notice  thereof 
was  immediately  thereafter  given  to  the  plaintiff  cor- 
poration through  its  president  and  treasurer. 

It  is  further  alleged  in  the  defense  that  the  de- 
fendant, on  various  other  occasions  thereafter,  when- 
ever the  matter  of  this  subscription  was  mentioned  or 
brought  before  it,  consistently  and  persistently  repu- 
diated the  same  and  disclaimed  any  liability  thereunder. 


The  defense  further  alleges  that  Rosene  did  convey 
the  mining  claims  to  the  plaintiff,  pursuant  to  the 
agreements  and  understandings  above  set  out,  and  that 
Rosene,  without  the  knowledge  or  consent  of  the  de- 
fendant, caused  moneys  of  the  defendant,  aggregating 
v$l 25,000,  to  be  turned  over  to  the  plaintiff  on  said 
alleged  subscription,  and  that  the  plaintiff,  pursuant 
to  said  understandings  and  agreements,  turned  over 
said  money,  or  a  large  part  thereof,  to  the  said  Rosene. 

It  will  be  noticed  that  this  plea  alleges  that  when 
Rosene  signed  the  subscription  agreement  on  behalf 
of  this  defendant,  on  April  4,  1906,  he  was  (a)  presi- 
dent of  the  defendant  company;  (b)  promoter  and 
managing  director  of  the  plaintiff  company;  (c)  ven- 
dor of  the  mining  claims  to  plaintiff  and  as  such  a  per- 
sonal creditor  of  the  plaintiff  in  the  sum  of  $245,000, 
which  plaintiff  agreed  to  pay  out  of  this  subscription; 
(d)  party  to  a  conspiracy  with  his  associate  promoters 
to  secure  $1,250,000  of  the  common  stock  of  the  plain- 
tiff without  consideration  to  plaintiff  therefor;  and  (e) 
party  to  an  agreement  with  the  promoters  of  the  plain- 
tiff, and  with  the  plaintiff  itself,  that  he  would  make 
this  subscription  on  behalf  of  this  defendant  in  order 
to  provide  the  money  with  which  plaintiff  was  to  make 
payment  to  him  for  the  mining  claims  conveyed  by 
him  to  it. 

The  defendant  is  a  Washington  corporation,  and 
under  the  laws  of  that  state,  the  corporate  powers  of 


the  corporation  must  be  exercised  by  the  Board  of 
Trustees  (2  Rem.  &  Bal.  Code,  §3680).  Rosene,  there- 
fore, clearly  had  no  authority  to  make  this  subscription 
on  behalf  of  the  defendant  without  authorization  from 
its  Board.  The  plea  alleges  that  no  such  authority 
had  been  g-iven.  Consequently  the  subscription  was 
not  binding-  upon  the  defendant  unless  it  ratified  or 
adopted  Rosene's  unauthorized  contract.  The  plea  in 
question,  however,  expressly  alleges  that  the  defendant 
not  only  did  not  authorize  or  ratify  or  adopt  the  un- 
authorized contract,  but  on  the  contrary,  immediately 
repudiated  it,  as  soon  as  it  had  knowledge  that  Rosene 
had  attempted  to  make  it.  We  cannot  understand  on 
what  theory  the  defense,  in  this  aspect  of  it,  can  be 
regarded  as  an  equitable  defense.  If  A,  without 
authority,  enters  into  a  contract  on  behalf  of  B,  with 
a  third  person,  the  contract  has  no  binding  effect  what- 
ever. A  fortiori,  if  B.  seasonsably  repudiates  it,  it  has 
no  legal  existence  or  binding  force.  That,  in  sub- 
stance, is  the  case  here  as  alleged  in  this  special  de- 
fense. 

We  are  not  now  dealing  with  the  question  of  the 
sufficiency  of  the  defense,  nor  testing  it  under  a  de- 
murrer. It  may  be  that  the  facts  alleged  could  have 
been  proven  under  the  general  issue  and  that  they 
amount  merely  to  the  plea  of  non  est  factum.  The  sole 
question  here  is  whether  the  defense  is  equitable,  not 
whether  it  is  sufficient  or  well  pleaded.     It  was  deemed 
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good  pleading  to  set  out  the  repudiation  and  the  facts 
which  gave  defendant  the  right  to  repudiate  the  con- 
tract, even  though  the  facts  might  have  been  admiss- 
ible under  the  general  issue. 

Cummins  vs.  Boyd,  83  Pa.  St.,  372. 

If  Rosene,  simply  as  president  of  the  defendant 
company,  could  be  held  to  have  implied  power  or 
authority  to  enter  into  this  contract  on  its  behalf,  the 
facts  pleaded  show  such  relationship  by  him  to  the 
other  party  to  the  contract  and  such  an  interest  in  the 
subject  matter  of  the  contract  adverse  to  his  principal 
as  to  disqualify  him  from  acting  in  this  matter  as  the 
agent  of  or  on  behalf  of  this  defendant.  We  believe 
the  rule  is  universal,  that  an  agent  will  not  be  per- 
mitted to  contract  on  behalf  of  his  principal  in  a  mat- 
ter wherein  his  personal  interest  is  adverse  to  his  prin- 
cipal, unless  the  principal,  with  full  knowledge  of  his 
interest  and  relations,  sees  fit  to  approve  or  ratify  the 
contract;  in  other  words,  a  contract  made  by  an  agent, 
which  otherwise  would  be  within  the  scope  of  his 
authority,  is  not  binding  upon  the  principal  without 
adoption  or  ratification  after  full  knowledge,  where 
the  agent  has  a  personal  interest  in  the  subject-matter 
of  the  contract  adverse  to  the  principal.  We  are  not 
now  concerned  with  the  question  of  an  innocent  third 
party,  because  the  plea  alleges  that  plaintiff  had  full 
knowledge  of  all  the  facts. 


Whether  such  a  contract  is  absolutely  void  or 
merely  voidable  is  immaterial,  because  considering  it 
as  voidable,  it  becomes  a  nullity  upon  prompt  and 
timely  repudiation  by  the  principal. 

"The  right  of  a  principal  to  refuse  to  be  bound  by 
a  transaction  in  which  the  agent  assuming  to  repre- 
sent him  has  an  adverse  interest  is  unconditional.  It 
is  immaterial  whether  the  transaction  was  fair  to  the 
principal  or  not.  The  incapacity  of  the  agent  to  act  in 
a  case  of  this  kind  results  from  an  implied  limitation 
of  the  authority  delegated  by  the  principal,  and  this 
limitation  is  implied  in  all  cases  because  sound  policy 
obviously  demands  that  an  agent  should  never  be  led 
into  the  temptation  of  placing  his  interest  in  conflict 
with  his  duty.  In  many  cases  it  would  be  impossible 
to  ascertain  whether  the  agent  did  or  did  not  obtain 
the  best  terms  for  the  principal  which  it  was  possible 
to  obtain;  but  the  principal  would  always  have  the 
privelege  of  adopting  the  contract  made  on  his  behalf 
if  he  should  desire,  and  ratification  usually  would  be 
implied  in  a  case  of  this  kind  upon  a  failure  to  dis- 
sent." 

1   Mor.   on   Corp.,   §522. 

This  doctrine  was  recognized  by  this  court  in 
Cozvell  z's.  McMillan,  177  Fed.  25,  as  founded  on  good 
morals  and  sound  public  policy.  The  principle  was  also 
recognized  and  applied  in  Mooney  vs.  Mooney  Co.,  71 

Wash.,  258.     In  Parsons  vs.  Co.,  25  Wash.,  ,  the 

court  carried  the  doctrine  to  the  extreme  by  holding 
that  a  trustee  of  a  Washington  corporation  was  so  far 
disqualified  by  adverse  interest  that  he  could  not  be 
counted  as  present  for  the  purpose  of  making  a  quorum 
of  the  Board,  and  that  any  action  of  the  Board,  when 
there  was  no  quorum  without  counting  him,  was  void. 
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In  Tzi'in  Lake  Oil  Co.  vs.  Marbury,  91  U.  S.,  587, 
the  corporation  executed  a  note  and  mortgage  to  a 
director.  The  court  held  that  the  corporation  could 
have  rescinded  or  avoided  the  contract  simply  because 
of  the  relation  of  the  payee  of  the  note  and  mortgage 
to  the  corporation,  if  it  had  seen  fit  to  do  so  promptly. 
It  further  held  that  as  the  corporation  executed  the 
note  and  mortgage,  they  were  not  void  but  voidable; 
and  inasmuch  as  the  director  in  that  case  had  acted 
openly,  in  good  faith,  and  with  the  full  knowledge  of 
the  corporation,  and  the  corporation  had  received  and 
used  the  money  advanced  on  the  note,  it  was  estopped 
thereafter  to  repudiate. 

A  case  similar  in  principle  to  the  one  at  bar  is  that 
of  City  of  Findlay  vs.  Pert::,  66  Fed.,  427.  In  that 
case  one  B,  who  was  agent  for  P.  &  S.  for  the  sale  of 
gas  machines,  entered  the  employ  of  the  city  as  super- 
intendent of  its  gas  works,  and  as  such  superintendent 
in  the  city's  name  ordered  from  P.  &  S.  certain  gas 
machines,  upon  which  he  received  from  P.  &  S.  a  com- 
mission of  $10.00  upon  each  machine.  The  city  offi- 
cials had  no  knowledge  of  such  commission  and  double 
agency.  The  machines  were  received  by  the  city  and 
installed  and  used  and  part  of  the  price  paid.  After- 
wards, when  learning  of  the  double  agency  of  the 
superintendent,  the  city  gave  notice  of  repudiation  of 
the  contract  of  purchase  and  ofifered  to  return  the 
machines,  but  did  not,   in   fact,   reship  them.     Action 
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was  brought  at  law  by  P.  &  S.  against  the  city  for  the 

balance   of   the  purchase   price.      The   answer    set   up 

the  facts  above  stated  as  a  defense.     Judge  Lurton,  in 

delivering  the  opinion  for  the  Circuit  Court  of  Appeals, 

says: 

"Any  agreement  or  understanding  between  one 
principal  and  the  agent  of  another,  by  which  such  agent 
is  to  receive  a  commission  or  reward  if  he  will  use  his 
influence  with  his  principal  to  induce  a  contract  or 
enter  into  a  contract  for  his  principal,  is  pernicious  and 
corrupt,  and  cannot  be  enforced  at  law." 

"Such  agreements  are  a  fraud  upon  the  principal 
which  entitle  him  to  avoid  a  contract  made  through 
such  agency.  *  *  *  Where  there  are  a  principal, 
an  agent  and  a  third  party  contracting  with  the  prin- 
cipal and  cognizant  of  the  agent's  employment,  and 
there  are  dealings  between  the  third  party  and  the 
agent  which  give  the  agent  an  interest  against  his  duty, 
then  the  principal,  on  discovering  this,  has  the  option 
of  rescinding  the  contract  altogether.  Wald's  Pol. 
Cont.,  247." 

The  learned  judge  pointed  out  the  difference  be- 
tween the  effect  of  the  double  agency  upon  the  contract 
between  the  third  party  and  the  agent  for  the  reward, 
and  its  effect  upon  the  contract  between  the  third  party 
and  the  principal — holding  that  the  principal,  upon 
discovery  of  the  facts,  might  either  repudiate  or  affirm 
the  contract.  He  further  held  that  if  the  principal  re- 
pudiated the  contract  and  his  repudiation  was  timely, 
the  third  party  could  not  recover  against  him,  either  at 
law  or  in  ec|uity.  In  that  case  the  trial  court  held  that 
the  city,  by  retaining  the  gas  machines,  had  waived  its 
right  to   repudiate   the  contract.     The   Circuit   Court 
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of  Appeals  reversed  the  case  and  remanded  it  with 
instructions  to  submit  the  question  of  the  sufficiency 
of  the  repudiation  of  the  contract  to  the  jury. 

That  case  is  direct  authority  for  the  proposition 
that  a  contract  made  by  the  agent  for  his  principal, 
when  the  agent  is  adversely  interested,  may  be  repu- 
diated by  the  principal,  and  that  upon  a  suit  at  law  by 
a  third  party  against  the  principal  on  the  contract,  the 
defense  showing  the  adverse  interest  of  the  agent  and 
timely  repudiation  is  a  legal  defense  and  not  equitable. 

In  the  case  of  Pac.  Lhr.  Co.  vs.  Moffett,  134  Fed. 
836,  a  similar  defense  at  law  was  sustained. 

As  above  stated,  in  many  of  the  cases  it  is  held 
that  the  adverse  interest  of  the  agent  disqualifies  him 
from  acting  in  that  matter  on  behalf  of  his  principal, 
even  though  the  matter  otherwise  would  be  within  the 
scope  of  his  agency ;  and  that  where  the  third  party  has 
notice  of  the  adverse  interest  of  the  agent,  that  is  notice 
of  lack  of  authority  on  the  part  of  the  agent  to  enter 
into  the  contract.     (I.  Mor.  on  Corp.,  Sec.  524.) 

Story  on  Agency,  Section  210. 

//  Corpus  Juris,  Section  519,  and  cases    there 

cited, 
Dozvdcn  vs.  Cryder,  55  N.  J.  L.,  329. 
O'Mcara  vs.  Lazurence,  141  N.  W.,  312. 
Park  Hotel  Co.  z's.  Bank,  86  Fed.,  742. 
National  Bank  z's.  Bank,  95  Fed.,  87. 
Christy  z's.  Poster,  61  Fed.,  551. 

In   10  Cyc,  912,  the  rule  is  thus  stated: 
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"Subject  to  exceptions  in  favor  of  innocent  parties, 
the  general  rule  is  that  acts  of  officers  of  a  corporation 
in  any  transaction  in  which  both  the  corporation  and 
they  themselves  individually  are  interested,  do  not 
bind  the  corporation." 

Thus,  in  Gloz'er  vs.  Ames,  8  Fed.,  351,  it  was  held 
that  on  a  sale  made  by  an  agent  who  had  a  personal 
interest  adverse  to  his  principal,  which  was  known  to 
the  purchaser,  no  title  passed;  and  in  Claiflin  vs.  F.  & 
C.  Bank,  25  N.  Y.,  293,  a  note  executed  by  the  officer 
of  the  bank,  payable  to  himself,  was  held  to  be  void, 
the  fact  that  the  officer  was  payee  being  notice  to  the 
world  that  his  interest  was  adverse  to  the  principal 
for  whom  he  was  undertaking  to  act.  In  the  case  at 
bar,  actual  knowledge  of  the  adverse  interest  of  the 
agent  is  alleged. 

The  same  rule  is  applied  in  National  Bank  vs. 
Munger,  95  Fed.,  ^7,  and  in  Stephens  vs.  Gall,  179 
Fed.,  938. 

In  Meechem  on  Agency,  section  66,  the  rule  is 
stated  as   follows : 

''A  person  will  not  be  permitted  to  take  upon  him- 
self the  character  of  an  agent  where  on  account  of  his 
relation  to  others  or  on  account  of  his  own  personal 
interest,  he  would  be  compelled  to  assume  incompatible 
and  inconsistent  duties  and  obligations.  An  agent  owes 
to  the  principal  a  loyal  adherence  to  his  interests,  and 
it  would  be  a  fraud  upon  the  principal  and  would 
contravene  the  public  policy  to  permit  an  agent,  with- 
out the  full  knowledge  and  consent  of  his  principal, 
to  enter  into  a  relation  involving  such  a  duty  when 
his  allegiance  had  already  been  pledged  to  one  having 
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adverse  interests  or  when  his  own  personal  interests 
would  be  antagonistic  to  those  of  his  principal." 

In  the  case  at  bar,  the  plea  in  substance  shows 
that  the  execution  of  this  subscription  contract  by 
Rosene  was  part  of  a  scheme  and  conspiracy  entered 
into  between  Rosene  and  his  associates,  and  the  plain- 
tiff itself,  for  the  purpose  of  getting  the  moneys  of  the 
defendant  to  pay  Rosene  for  his  mining  property. 
Manifestly,  Rosene,  being  the  vendor  of  mining  claims 
of  little  value  (as  alleged  in  the  pleading),  but  which 
he  was  selling  for  $245,000,  was  not  in  a  position  to 
give  the  defendant  the  benefit  of  his  sound  judgment 
as  to  the  advisability  of  subscribing  to  stock  in  the 
plaintiff  corporation,  when  the  fruits  of  such  subscrip- 
tion constituted  the  only  means  of  securing  payment 
for  his  mining  claims.  The  very  money  which  was  to 
be  realized  on  that  subscription  was  part  of  the  reward 
expected  to  be  reaped  by  Rosene  as  a  result  of  the 
consummation  of  the  scheme. 

It  has  been  the  contention  of  appellant  that  this 
was  an  equitable  defense  within  the  principle  applied  by 
this  court  in  the  case  of  Hill  vs.  N.  P.  Ry.  Co.,  113 
Fed.,  914,  and  Standard  Portland  Cement  Corporation 
vs.  Evans,  205  Fed.,  1.  In  these  cases  this  court  has 
held  that  where  a  contract  is  executed  understandingly 
and  intentionally,  but  the  party  was  induced  to  enter 
into  the  contract  by  false  or  fraudulent  representations, 
the  defense  on  that  ground  is  not  available  at  law. 
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Those  cases  are  not  applicable  to  the  defense  pre- 
sented in  the  case  at  bar.  Where  the  contract  sued 
upon  was  understandingly  and  intentionally  executed 
by  the  party  being  sued,  it  may  well  be  that  only  equity 
has  jurisdiction  to  annul  and  set  aside  such  contract 
because  of  collateral  fraud  practiced  upon  the  de- 
fendant as  an  inducement  to  move  him  to  execute  the 
contract.  In  the  case  at  bar,  however,  under  the  facts 
pleaded  in  this  defense,  the  contract  was  never  executed 
by  the  defendant  either  understandingly  or  otherwise. 
It  was  executed  by  Rosene,  who  had  neither  express 
nor  implied  authority  from  the  defendant  to  bind  it 
by  such  a  contract,  and  who  is  alleged  to  have  executed 
the  contract  as  a  part  of  a  general  scheme  entered  into 
with  the  plaintiff  to  defraud  the  defendant. 

Aside  from  the  fact  that  Rosene  had  no  authority 
to  execute  the  contract  on  behalf  of  the  defendant,  and 
therefore  the  contract  never  had  any  existence  in  fact, 
it  is  apparent  that  the  fraud  in  this  transaction  was 
not  a  mere  inducement  for  the  company  to  execute  the 
contract,  but  was  a  fraud  inherent  in  the  execution  it- 
self, and  the  case  in  that  phase  should  be  governed  by 
the  principle  announced  in  Insurance  Co.  vs.  Bailey,  13 
Wall.,  616.  In  that  case  the  Insurance  Company  issued 
two  policies  on  the  life  of  Albert  Bailey.  After  Bailey's 
death,  the  beneficiary  brought  suit  upon  the  policies. 
The  Insurance  Company  thereupon  filed  a  bill  in  equity 
against  the  beneficiary  under  the  policies,  alleging  that 
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the  policies  had  been  procured  by  the  defendant  by 
fraudulent  suppression  of  material  facts  and  misrepre- 
sentations of  other  material  facts.  It  was  alleged  and 
evidence  given  tending  to  prove  that  while  both  Bailey 
and  the  beneficiary  represented  to  the  company  that 
he  was  in  good  health,  the  fact  was  that  he  was  suffer- 
ing from  a  disease  which  proved  fatal  within  a  short 
time  after  the  policies  were  issued,  and  that  both  Bailey 
and  the  beneficiary  had  been  advised  by  his  physician 
that  he  could  not  live  more  than  six  months.  The  court 
held  that  this  was  a  defense  available  at  law,  and  for 
that  reason  dismissed  the  suit  in  equity. 

In  Life  Insurance  Company  z's.  Bangs,  103  U.  S., 
780,  suit  had  been  brought  upon  a  life  insurance  policy 
and  a  judgment  obtained  thereon.  A  bill  was  there- 
upon filed  by  the  insurance  company  against  the  plain- 
tiff in  the  judgment,  seeking  to  enjoin  its  execution, 
upon  the  ground  that  the  policy  had  been  procured 
from  the  insurance  company  for  the  purpose  of  robbing 
that  company,  and  by  misrepresentations  and  fraud. 
It  charged  a  conspiracy  between  the  assured  and  his 
wife  and  son  to  take  out  this  insurance,  the  insured 
intending  shortly  thereafter  to  commit  suicide,  which 
in  fact  he  did,  and  charging  that  the  beneficiaries  in 
the  policy  had  aided  him  in  so  doing.  The  court  held 
that  these  facts  were  available  as  a  defense  at  law  in 
the  suit  upon  the  policy  and  the  defense  not  having 
been  made  in  that  action,  equity  was  without  jurisdic- 
tion to  enjoin  the  judgment. 
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See  also  Biisard  vs.  Houston,  119  U.  S.,  347. 

That  fraud  is  one  of  the  subjects  of  concurrent 
jurisdiction  in  courts  of  law  and  courts  of  equity,  is 
elementary.  In  such  cases  where  an  action  at  law  has 
already  been  commenced  and  the  fraud  is  of  the  char- 
acter cognizable  at  law,  a  court  of  equity  has  no  juris- 
diction and  the  defense  must  be  made  in  the  action  at 
law.  Equity  will  interfere  only  where  something  more 
than  mere  defense  is  sought,  as  where  full  protection 
to  the  defendant  requires  injunctive  relief  or  the  can- 
cellation of  some  instrument  or  some  other  distinctly 
equitable  relief.     (I.  Pom.  Jur.,  Sec.  179.) 

Under  the  facts  alleged  in  the  plea  in  this  case, 
the  fraud  was  inherent  in  the  very  execution  of  the 
contract,  in  that  the  agent  in  the  act  of  signing  the 
contract  on  behalf  of  the  defendant  was  carrying  out 
and  consummating  the  pernicious  agreement  made  with 
plaintifif.  As  stated  by  Judge  Lurton  in  the  case  of 
City  vs.  Perta,  66  Fed.,  427,  435 : 

"The  conflict  created  between  duty  and  interest  is 
utterly  vicious,  unspeakably  pernicious  and  an  unmixed 
evil.  Justice,  morality  and  public  policy  unite  in  con- 
demning such  contracts  and  no  court  will  tolerate  any 
suit  for  their  enforcement." 

To  permit  a  recovery,  under  such  circumstances, 
would  be  against  all  sound  principles  of  law  and  morals 
and  against  public  policy. 

In  Hartshorn  vs.  Day,  19  How.,  211,  which  is  the 
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leading  case  announcing  the  principle  contended  for  by- 
appellant,  the  court  stated  that  "fraud  in  the  execu- 
tion of  an  instrument  has  always  been  admitted  in  a 
court  of  law,  as  where  it  has  been  mis-read  or  some 
other  fraud  or  imposition  has  been  practiced  upon  the 
party  in  procuring  his  signature  and  seal.  The  fraud 
in  this  aspect  goes  to  the  question  whether  or  not  the 
instrument  ever  had  any  legal  existence."  Where  a 
party  secretly  pays  or  agrees  to  pay  an  agent  compen- 
sation or  reward  for  signing  the  principal's  name  to 
a  contract,  knowing  that  the  agent  has  no  authority 
from  the  principal  to  sign  such  a  contract,  it  seems 
too  clear  for  argument  that  the  signature  of  the  prin- 
cipal is  secured  by  fraud  or  imposition,  within  the  rule 
stated  in  the  Hartshorn  case. 

It  is  also  beyond  dispute  that  where  a  contract  is 
voidable  at  the  election  of  one  of  the  parties,  his  repu- 
diation and  disaffirmance  of  the  contract  and  notice 
thereof  to  the  other  party  puts  an  end  to  the  contract 
for  all  purposes,  and  no  action  can  be  obtained  thereon 
thereafter  either  in  law  or  equity. 

It  also  seems  to  be  beyond  question  under  the 
authorities  that  where  a  contract  made  by  an  agent  is 
voidable  as  to  his  principal,  because  of  the  relation  of 
the  agent  to  the  other  party  or  his  adverse  interest,  the 
principal  may  repudiate  or  rescind  the  contract  simply 
by  notification  to  the  other  party  that  he  repudiates  or 
disaffirms  it.     Of  course,  if  he  has  received  anything 
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under  the  contract,  he  is  required  to  return  or  tender 
a  return  of  it.  In  this  case  the  defendant  had  received 
nothing  under  the  contract.  The  complaint  did  allege 
that  defendant  had  made  payment  of  part  of  the  sub- 
scription and  had  received  certain  shares  of  stock 
thereon.  The  defendant,  in  the  general  denials  in  its 
answer,  denied  these  allegations. 

If  the  subscription  contract  was  not  absolutely- 
void  ab  initio  because  of  lack  of  authority  in  Rosene 
to  make  the  subscription,  there  can  be  no  question 
under  the  authorities  that  this  adverse  interest  of 
Rosene,  coupled  with  his  relations  to  both  corporations, 
made  a  contract  entered  into  by  him  on  behalf  of  the 
defendant  with  the  plaintiff,  at  most,  a  voidable  con- 
tract with  respect  to  the  defendant,  and  the  timely 
repudiation  of  the  contract  by  the  defendant  put  an  end 
to  the  contract  entirely. 

"A  lawful  rescission  of  an  agreement  by  mutual 
consent,  or  from  the  action  of  one  party  alone,  where 
by  reason  of  fraud,  duress  or  other  legal  ground  for 
rescission  the  right  is  vested  in  him  to  elect  to  abro- 
gate the  contract,  puts  an  end  to  it  for  all  purposes." 

Davis  vs.  Bronson,  50  N.  W.,  836. 

"Where  the  defrauded  party  repudiates  the  con- 
tract, he  can  thereafter  resist  the  enforcement  of  the 
contract,  not  only  in  a  court  of  equity,  but  also  in  a 
court  of  law," 

6  Rul.  Cas.  Law,  Sec.  52. 

"By  rescission,  the  contract  is  annihilated  so  effec- 
tually that  in  contemplation  of  law  it  has  never  had  any 
existence,  even  for  the  purpose  of  being  broken. 
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6  R.  C.  L.,  Sec.  323. 

Whitman  Ag.  Co.  vs.  Hornhrook,  55  N.  E.,  502. 

14  Am.  &  Eng.  Ency.  Law,  p.  158. 

In  any  view  of  the  case,  the  facts  pleaded  show  a 
right  in  defendant  to  rescind  the  contract,  and  timely 
exercise  of  that  right  by  defendant  before  this  action 
was  brought.  Such  a  defense  is  legal,  not  equitable, 
and  the  case  is  not  reviewable  by  appeal. 

Respectfully  submitted, 

W.  H.  BOGLE, 
CARROLL  B.  GRAVES, 
F.  T.  MERRITT, 
LAWRENCE  BOGLE, 

Attorneys  for  Appellee. 
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Appellant's  Brief  on  Motion  to  Dismiss 
the  Appeal. 


This  is  a  legal  action  to  recover  the  amount  due 
from  appellee,  defendant  below,  on  its  stock-subscrip- 
tion to  preferred  capital  stock  of  appellant,  plaintiff 
below,  under  certain  assessments  or  calls  made  by  plain- 
tiff. 


The  pleadings  which  finally  framed  the  issues  on 
which  this  action  was  tried  are: 

The  Amended  Complaint  (Record,  p.  17). 

The  Amended  Answer  to  the  Amended  Complaint 
(Record,  p.  23). 

The  Reply  (Record,  p.  32). 

This  explanation  is  necessary  because  other  pre- 
vious pleadings  are  inserted  in  the  record  under  the  prae- 
cipes of  appellee  and  appellant,  anticipating  the  motion 
to  dismiss  the  appeal,  and  the  parties  being  desirous  of 
showing  by  the  record  that  the  question  raised  by  the 
motion  to  dismiss  was  raised  in  the  court  below  and  of 
further  showing  the  opinions  and  rulings  of  the  trial 
court  on  the  question  so  raised. 

On  the  pleadings  as  finally  settled,  the  defend- 
ant's amended  answer  (Record,  p.  23)  denies  the  ma- 
terial allegations  of  the  amended  complaint  (Record, 
p.  17),  and,  for  a  first  affirmative  defense,  alleges  in 
substance  as  set  forth  in  defendant's  opening  brief  at 
pages  3,  4,  5  and  6. 

A  trial  was  had  on  the  issues  as  finally  settled,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  defendant 
from  which  plaintiff  appeals  under  the  provisions  of 
Act  of  Congress,  approved  March  3,  1915,  ch.  90,  38 


Stat.  L.  956,  amending  Section  274b  of  the  Judicial 
Code. 

Defendant  now  moves  to  dismiss  the  appeal  on  the 
grounds : 

1.  That  this  court  is  without  jurisdiction  of  this 
appeal. 

2.  That  no  equitable  defense  is  interposed  in  de- 
fendant's answer. 

DEFENDANT'S  POINTS  AND 

AUTHORITIES.  I 

The  contention  of  defendant  is  that  the  defense 
set  up  in  the  first  affirmative  defense,  to- wit:  (1) 
Want  of  authority  in  the  agent  executing  the  contract 
on  behalf  of  defendant;  (2)  timely  disapproval  of  con- 
tract when  knowledge  of  its  execution  was  brought 
home  to  defendant;  (3)  timely  notice  to  plaintiff  of  such 
disapproval;  (4)  fraud  in  the  breach  by  the  agent  (Ro- 
sene)  of  the  fiduciary  relation  existing  at  time  of  con- 
tract between  agent  and  defendant;  (5)  knowledge  at 
time  of  contract  by  plaintiff  of  that  fraud;  constitutes 
a  legal  not  an  equitable  defense. 

And  in  support  of  that  contention  it  argues: 

I. 

That  if  A  without  authority  enters  into  a  contract 
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on  behalf  of  B  with  a  third  person,  it  does  not  bind 

B ;  a  fortiori,  if  B  seasonably  repudiates  the  contract,  it 

has  no  legal  existence.  "That  in  substance  (they  con- 
tend) is  the  case  here  as  alleged  in  the  first  affirmative 
defense."      (Brief,  p.  7). 

If  that  were  all  that  was  alleged  in  the  defense, 

we  would  concede  the  defense  a  legal  one  amounting 

to  a  plea  of  non  est  factum. 

11. 

Defendant  contends  that  by  reason  of  plaintiff's 
alleged  knowledge  of  the  alleged  fraud  on  defendant, 
•  at  the  time  of  contract,  the  contract,  whether  void  or 
merely   voidable,   becomes   a   nullity   upon   timely   re- 
pudiation  (Brief,  p.  9).     And  cites 

3Ior.  on  Corp.,  Sec.  522; 

Cowell  V.  3IcMilIan,  177  Fed.  25; 

City  of  Findlay  v.  Pertz,  66  Fed.  427. 

to  support  the  proposition  that  the  defrauded  principal 
has  a  right  to  refuse  to  be  bound  by  a  transaction  in 
which  its  agent  has  an  adverse  interest  and  City  of 
Findlay  v.  Pertz,  supra,  to  the  effect  that  a  defense  on 
such  premises  is  a  legal  defense  and  not  equitable. 

We  concede  the  right  of  a  defrauded  principal  to 
repudiate  a  contract  made  by  its  agent  having  an  ad- 
verse interest,  but  do  not  concede  such  a  defense  to 
be  legal. 


It  is  true  that  the  case  of  City  of  Findlay  v.  Pertz, 
supra,  was  an  action  at  law  and  the  pleading,  under 
the  Ohio  Code  practice,  was  a  petition,  answer,  and 
reply,  and  that  the  answer  contained  affirmative  de- 
fense alleging  the  plaintiff  had  illegally  and  fraudu- 
lently procured  one  who  was  their  secret  agent  and 
who  was  an  agent  and  officer  of  the  City  of  Findlay 
to  procure  for  them  the  contract  in  question. 

It  is  also  the  fact  that  the  trial  judge  took  from  the 
jury  all  consideration  of  the  defenses  presented  by  the 
municipality.  It  does  not  appear  from  the  report  of 
the  case  that  the  question  as  to  whether  the  defenses 
were  legal  or  equitable,  was  raised;  but  the  appellate 
court  found  error  in  the  trial  court  not  submitting  to 
the  jury  the  question  of  ratification  of  the  contract  and 
reversed  the  judgment. 

In  the  cited  case  of  Pac.  Lhr.  Co.  v.  Moifett,  134 
Fed.  836,  it  appears  that  an  effort  was  made  by  an 
agent  to  defraud  his  principal  by  causing  the  princi- 
pal to  pay  the  debt  of  another — the  contract  devised 
for  this  purpose  was  held  to  be  fraudulent  and  void,  and 
never  took  effect.  All  of  which  is  good  law  but  not  to 
the  point  involved  in  the  motion  to  dismiss  this  appeal. 

III. 

Defendant  further  contends  that  when  plaintiff 
has  notice  of  adverse  interest  of  defendant's  agent,  Ro- 
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sene,  that  in  itself  is  notice  of  lack  of  authority  on  part 
of  agent  to  bind  his  principal  (Brief,  p.  12),  and  cites 
text  writers  and  cases  in  support  thereof. 

But  these  authorities  do  not  touch  the  question  un- 
der consideration  here:  When  is  a  defense  legal  and 
when  equitable? 

In  Hotel  V.  Bank,  86  Fed.  742,  cited,  an  action 
on  a  promissoiy  note,  the  court  held  the  note  as  a  con- 
tract made  with  himself  by  an  agent  on  behalf  of  his 
principal,  to  be  void  and  without  consideration,  ultra 
vires  of  the  corporation,  which  it  could  not  ratify  and 
had  no  power  to  estop  itself  from  denying.  The  defense 
was  a  general  denial,  and  averred  that  the  transaction 
was  one  between  its  president,  individually,  and  the 
Bank  of  which  it  had  no  knowledge  and  to  which  it 
never  assented.  No  question  of  equitable  defense  was 
involved.  i 

Bank  v.  Munger,  95  Fed.  87,  cited,  was  a  suit  to 
recover  from  the  Bank  a  balance  of  money  deposited 
to  account  and  has  no  application  to  the  matter  under 
discussion. 

In  Chrystie  v.  Foster,  61  Fed.  551,  cited,  a  suit 
by  a  receiver  of  a  bank  to  recover  a  deposit,  it  was 
held  that  unless  expressly  authorized  to  do  so  the  presi- 
dent of  a  bank  could  not  use  the  funds  of  tlie  bank  to 
pay  his  personal  obligations;  and  there  being  no  proof 
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of  such  express  authority,  the  authorization  given  him 
by  defendants  was  not  a  defense  to  the  claim. 

Neither  do  the  other  authorities  cited  on  pages  12 
and  13  of  their  Brief,  bear  on  the  question  as  to  wheth- 
er the  fraud  alleged  in  the  first  affirmative  defense  con- 
stitutes a  legal  or  equitable  defense. 

IV. 

Defendant  further  contends  (Brief,  p.  15)  that 
Hill  V.  N.  P.  Ry.  Co,,  113  Fed.  914,  and  Standard 
Portland  Cement  Corporation  v.  Evans,  205  Fed.  1, 
are  not  applicable  to  the  defense  presented  in  the  case 
at  bar  for  the  reason  that  the  subscription  was  never 
executed  by  defendant  either  understandingly  (as  was 
the  case  in  cases  cited)  or  otherwise;  that  it  was  exe- 
cuted by  Rosene  as  a  part  of  a  general  scheme  entered 
into  with  the  plaintiff  to  defraud  defendant;  that  the 
fraud  alleged  was  not  a  mere  inducement  for  the  com- 
pany to  execute  the  contract  but  a  fraud  inherent  in 
the  contract  itself,  and  cites  Insurance  Co.  v.  Bailey, 
13  Wall.  616,  a  suit  in  equity  to  cancel  insurance 
policies  after  death  of  the  insured,  on  the  ground  that 
the  policies  were  obtained  by  fraudulent  misrepresenta- 
tion and  fraudulent  suppression  of  material  facts ;  where 
the  court,  in  affirming  a  dismissal  of  the  bill,  found  the 
obligations  to  pay  under  the  policies  were  a  purely 
legal  demand,   and  the  remedy   afforded  the  insurer, 
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perfect  and  complete,  was  their  right  to  make  a  defense 
at  law  and  held  that  when  the  cause  of  action  is  a  "pure- 
ly legal  demand"  and  nothing  appears  to  show  that  the 
defense  at  law  may  not  be  as  perfect  and  complete  as 
in  equity,  a  suit  in  equity  will  not  be  sustained  in  the 
federal  courts. 

To  the  same  effect,  Buzard  v.  Houston,  119  U.  S. 
347,  is  cited. 

The  case  of  Insurance  Co.  v.  Bailey  is  distinguish- 
able from  the  case  at  bar  in  this. 

There  the  allegations  of  fraudulent  misrepresent- 
ations and  fraudulent  suppression  of  material  facts  in 
securing  the  policies  to  be  issued  were  held  to  be  avail- 
able in  a  legal  defense. 

Such  representations  are  in  the  nature  of  war- 
ranties on  the  part  of  the  insured  and  proof  of  the 
falsity  of  which  would  relieve  the  insurer  of  any  ob- 
ligation under  the  policy  by  vitiating  it  ab  initio;  hence 
such  proof  would  be  available  in  a  defense  at  law. 

In  Buzard  v.  Houston,  supra,  which  was  a  suit 
in  equity  for  rescission  and  cancellation  of  an  assign- 
ment of  contract  on  the  ground  of  fraud  and  for  dam- 
ages, the  court  held  that  the  bill  stated  a  case  for 
which  an  action  of  deceit  could  be  maintained  at  law 
and  which  would  afford  full,  adequate  and  complete 
remedy  at  law. 
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In  the  recent  case  of  American  Sign  Co.  v  Elec- 
tro, etc..  Sign  Co.,  211  Fed.  196,  Van  Fleet,  J.,  dis- 
tinguished the  cases  of  George  v.  Tate,  102  U.  S.  564, 
and  Hartshorn  v.  Day,  19  How.  211,  both  involving 
specialties,  and  where  fraud  as  a  defense  was  held 
only  available  in  equity,  and  the  case  of  Biizard  v. 
Houston,  119  U.  S.  347,  involving  a  simple  contract 
to  pay  money,  where  fraud  was  held  available  in  an 
action  at  law,  and  maintains  that  the  Supreme  Court 
has  not  yet  decided  that  fraud  was  not  available  as  a 
defense  in  an  action  at  lav/  in  the  federal  courts  on  a 
simple  contract  to  pay  money. 

But  he  cites  Judge  Taft,  in  Wagner  v.  Ins.  Co., 
90  Fed.  395,  to  the  effect: 

Of  course,  cases  may  be  conceived  where  the 
avoiding  of  a  release  may  concern  the  rights  of  others 
not  parties,  or  may  involve  the  application  of  pecu- 
liarly equitable  doctrines  of  confidential  relations,  and 
the  like,  and  thus  present  issues  which  only  a  chan- 
cellor with  his  flexible  procedure  and  careful  discrim- 
ination, can  properly  adjust  and  decide.  In  such  cases 
the  parties  can  be  remitted  to  equity. 

The  case  at  bar  is  one  on  a  subscription  contract 
where  the  subscriber  contracts  with  the  corporation  and 
with  the  several  subscribers  to  its  stock  to  take  and 
imy  for  the  stock  subscribed  and  the  defense  set  up  is 
that  of  a  breach  by  the  president  of  defendant  of  the 
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fiduciary   relations   between   that   officer   and   the   de- 
fendant. 

This  brings  the  case  within  the  exception  to  the 
rule  announced  in  Wagner  v.  Ins.  Co.,  supra,  for  here 
the  avoiding  the  subscription  concerns  the  rights  of 
others  not  parties,  and  involves  the  application  of  pecu- 
liarly equitable  doctrines  of  confidential  relations  and 
the  like  and  thus  presents  issues  which  only  the  chan- 
cellor with  his  flexible  procedure  and  careful  discrim- 
ination can  properly  adjust  and  decide. 


The  U.  S.  Supreme  Court  by  its  decisions  in  In- 
surance Co.  V.  Bailey,  supra;  Insurance  v.  Bangs,  103 
U.  S.  780,  and  Buzard  v.  Houston,  supra,  has  not  over- 
ruled George  v.  Tate,  102  U.  S.  364  or  Hartshorn  v. 
Day,  19  How.  211,  and  the  rule  laid  down  in  these  lat- 
ter cases  still  controls  and  has  been  followed  by  infer- 
ior federal  courts  in  similar  cases,  down  to  and  includ- 
ing Standard  Portland  Cement  Corp.  v.  Evans,  supra, 
by  this  court. 

Defendant,  referring  to  Hartshorn  v.  Day,  supra, 
as  the  leading  case  announcing  the  principles  contended 
for  by  plaintiff,  that  "fraud  in  the  execution  of  an  in- 
strument has  always  been  admitted  in  a  court  of  law, 
as  where  it  has  been  mis-read  or  some  fraud  or  imposi- 
tion has  been  practiced  upon  the  party  in  procuring  his 
signature  and  seal.  The  fraud  in  this  aspect  goes  to 
the  question  whether  or  not  the  instrument  ever  had 
any  legal  existence,"  would  draw  an  analogy  between 
an  instrument  so  procured  and  where  a  party  secret- 
,  ly  pays  or  agrees  to  pay  an  agent  compensation  for 
signing  the  principal's  name  to  a  contract,  knowing 
the  agent  has  no  such  authority  from  the  principal  to 
sign  such  a  contract. 

The  fraud  or  imposition  practiced,  in  procuring 
the  signature  of  the  party  to  be  bound,  refers  to  mis- 
apprehension on  the  part  of  the  party  to  be  bound  as 
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to  what  is  signed.  In  the  case  at  bar  the  signature  was 
affixed  by  the  agent  on  behalf  of  the  principal  with  full 
knowledge  of  the  contents  and  import  of  the  instru- 
ment. 

Further,  in  Standard  Portland  Cement  Corp.  v. 
Evans,  supra,  the  corporation's  assent  to  the  execution 
of  the  notes,  it  was  alleged  by  way  of  defense,  was 
procured  by  fraud  and  that  one  of  the  corporation's 
officers  in  executing  the  notes  was  influenced  by  fraud- 
ulent motives,  and  yet  in  that  case  the  defense  was  held 
to  be  an  equitable  one. 

Lastly,  defendant  agrees  (Brief,  p.  19),  that,  if 
the  subscription  was  not  void  ab  initio  because  of  lack 
of  authority  in  Rosene  to  sign  for  defendant,  there  can 
be  no  question  that  the  adverse  interest  of  Rosene 
coupled  with  his  relations  to  both  corporations,  made 
at  most  a  voidable  contract  with  respect  to  defendant 
and  that  the  timely  repudiation  by  defendant  put  an 
end  to  it  entirely. 

But  as  we  shall  discuss  further  on  the  alleged  dis- 
approval was  in  1906  and  the  discovery  of  the  alleged 
fraud  is  stated  in  the  plea  to  have  been  four  or  five 
jT^ears  later;  and,  as  the  alleged  disapproval  was  not 
based  on  fraud,  the  tender  of  the  issue  of  fraud  in  the 
plea,  in  addition  to  the  allegation  of  disapproval,  con- 
stitutes an  equitable  defense  within  the  rule  laid  down 
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in  George  v.   State,  supra,  and  Hartshorn  v.   Day, 
supra. 

PLAINTIFF  S  POINTS  AND  AUTHORITIES. 

I. 

This  first  affirmative  defense  under  consideration 
contains  two  separate  and  complete  defenses. 

(1st)  Want  of  authority  on  the  part  of  said  Ro- 
sene  to  execute  the  subscription  in  suit  on  behalf  of  de- 
fendant ;  disapproval  of  the  subscription  by  defendant's 
trustees  in  April,  1906,  immediately  upon  being  noti- 
fied thereof;  and  verbal  notice  of  such  disapproval  to 
plaintiff  soon  thereafter. 

(2nd)  Acts  on  the  part  of  Rosene,  occupjang  a 
fiduciary  relation  to  defendant,  in  connection  with  the 
organization  of  plaintiff  and  with  his  execution  of  the 
subscription  constituting  a  breach  of  that  fiduciary  rela- 
tion; all  of  which  were  at  all  times  known  to  plaintiff 
and  all  of  which  were  unknown  to  defendant  until  the 
year  1910  or  1911. 

It  will  be  observed  from  the  pleading  that  the  al- 
leged fraud  was  not  discovered  by  defendant  until  1910 
or  1911  and  therefore  could  not  have  been  the  basis  of 
disapproval  of  the  subscription  by  defendant's  trustees 
in  April,  1906.  The  alleged  disapproval  followed  as  a 
consequence  of  defendant's  trustees  being  informed  by 
Rosene  of  the  subscription  being  made  by  him  on  be- 
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half  of  defendant  and  their  decision  to  have  none  of  it. 
The  issues  thus  tendered  in  the  first  affirmative 
defense  are: 

(1)  Want  of  authority,  disapproval,  and  notice 
of  such  disapproval  to  defendant  in  April,  1906,  a 
legal  defense. 

(2)  Breach  on  Rosene's  part  of  the  fiduciary  re- 
lation between  Rosene  and  defendant  known  to  plain- 
tiff, unknown  to  plaintiff  until  1910  or  1911,  an  equit- 
able defense. 

Upon  issues  joined,  the  defendant  was  at  liberty 
to  introduce  evidence  to  support  both  or  either  of  the 
issues  so  tendered  by  it ;  but  no  act  constituting  a  breach 
of  Rosene's  fiduciary  relation  could  support  the  allega- 
tions of  the  legal  defense  because  the  alleged  disap- 
proval was  made  by  defendant  without  knowledge  of 
the  alleged  fraud  according  to  the  express  allegations 
of  this  first  affirmative  defense;  that  alleged  disap- 
proval was  not  based  on  any  fraudulent  acts  but  on 
want  of  authority  in  Rosene  and  the  alleged  exercise 
of  a  legal  right  on  part  of  defendant's  trustees  to  deter- 
mine for  defendant  whether  or  not  they  would  invest 
defendant's  funds  in  the  preferred  stock  of  plaintiff. 

Any  defense  by  defendant  put  forward  now,  based 
on  allegations  of  fraud  arising  from  a  breach  by  Ro- 
sene of  fiduciary  relations  existing  at  the  time  of  con- 
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tract  between  Rosene  and  defendant,  known  to  plaintiff, 
must  be  in  addition  to  any  defense  based  on  a  disap- 
proval at  or  about  the  time  of  contract  without  knowl- 
edge of  such  fraud. 

The  affirmative  defense  of  want  of  authority  and 
disapproval  serve  no  function  additional  to  the  general 
denials  of  the  amended  answer  to  the  amended  com- 
plaint; and  the  proof  to  be  offered  in  support  of  the 
latter  would  be  all  sufficient  to  support  the  former ;  that 
defense  is  still  the  defense  of  non  est  factum  contained 
in  the  general  denials  of  the  amended  answer. 

The  allegations  of  fraud  on  the  part  of  Rosene, 
in  this  first  affirmative  defense,  in  making  the  subscrip- 
tion, of  knowledge  of  that  fraud  on  the  part  of  plaintiff 
at  all  times  and  of  want  of  knowledge  of  that  fraud 
on  the  part  of  defendant,  constitutes  a  defense  by  way 
of  confession  and  avoidance;  confessing  the  subscrip- 
tion and  seeking  to  avoid  it  on  the  ground  of  fraud 
not  discovered  until  1910  or  1911,  one  or  two  years 
prior  to  the  commencement  of  this  action. 

This  confession,  per  se,  precludes  any  element  of 
fraud  entering  into  the  execution  of  that  instrument 
itself,  necessary  to  bring  it  into  the  classification  of 
fraud  heretofore  cognizable  on  the  law  side  of  the  court ; 
and  the  avoidance,  acts  of  overreaching  and  improper 
conduct,  breaches  on  Rosene's  part  of  the  fiduciary  re- 
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lations  existing  between  Rosene  and  defendant,  alleged 
to  have  at  all  times  been  known  to  plaintiff  and  un- 
known until  1910  or  1911  to  defendant,  brings  the  de- 
fense of  fraud  squarely  within  that  classification  here- 
tofore cognizable  only  in  equity. 

Simkins'  A  Federal  Suit  at  Law,  p.  44. 

The  federal  courts  have  heretofore  made  a  dis- 
tinction between  cases  where  the  execution  of  a  written 
instrument  has  been  obtained  by  trick  or  fraud  to 
which  the  assent  of  the  party  executing  it  was  not  given 
intentionally  and  cases  where  the  instrument  has  been 
executed  intentionally  and  understandingly  but  where 
the  mind  of  the  party  has  been  affected  and  assent  se- 
cured by  means  of  false  representations  and  deceit;  in 
the  former  cases  holding  the  instrument  void,  to  be  dis- 
regarded where  the  j^lea  in  defense  is  non  est  factum; 
while  in  the  latter  cases  the  instrument  is  held  to  be 
only  voidable  at  option  of  maker  and  effect  must  be 
given  to  it  as  a  valid  instrument  until  it  is  annulled  by 
a  judicial  decree  in  a  direct  proceeding  for  the  purpose. 

Hill  V.  N.  P.  Ry.  Co.,  104  Fed.  754. 
Hartshorn  v.  Day,  19  How.  211; 
George  v.  Tate,  102  U.  S.  564; 
Ry,  Co.  V.  Harris,  158  U.  S.  326. 

This  court  reviewed  Hill  v.  N.  P.  Ry  Co.,  in  113 
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Fed.  914  and  found  it  "unnecessary  to  decide  whether 
the  question  of  fraud  leading  up  to  and  inducing  the 
execution  of  such  instruments  may  be  inquired  into  and 
determined  in  an  action  at  law  in  a  federal  court"  and 
affirmed  the  judgment  on  other  grounds. 

In  Levi  v.  Matthews,  145  Fed.  152,  Circuit  Court 
of  Appeals,  4th  Circuit,  the  rule  we  contend  for,  that 
an  allegation  of  fraud  inducing  the  contract,  contained 
in  the  answer,  states  an  equitable  defense,  is  upheld. 

In  Pac,  Mut.  Life  Ins.  Co.  v.  Wehh,  157  Fed.  155, 
Circuit  Court  of  Appeal,  8th  Circuit,  which  was  an  ac- 
tion on  a  life  insurance  policy  when  the  defendant  com- 
pany pleaded  accord  and  satisfaction  and  execution  of 
written  release  which  plaintiff  in  her  reply  denied 
and  sought  to  avoid  the  release  on  the  ground  that  it 
was  procured  by  fraud,  deceit  and  misrepresentation 
of  facts,  the  court,  upon  the  question  of  what  fraud 
was  available  in  an  action  at  law  in  a  federal  court  to 
avoid  a  formally  executed  release,  after  reviewing 
HartsJiorn  v.  Day,  19  How.  211;  George  v.  Tate,  102 
U.  S.  564;  Rij  Co.  v.  Harris,  158  U.  S.  326;  Ry.  Co.  v. 
Dashiell,  198  U.  S.  521,  said  (p.  157)  : 

"The  conclusion  from  all  the  cases  in  the  Supreme 
Court  is  that  the  only  fraud  which  may  be  availed  of  in 
an  action  at  law  to  avoid  a  formally  executed  release 
of  the  claim  sued  on,  is  misrepresentation,  deceit,  or 
trickery  practiced  to  induce  the  execution  of  a  release 
which  the  signer  never  intended  to  execute  and  upon 
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which  the  minds  of  the  contracting  parties  never  met, 
and  does  not  include  any  of  those  misrepresentations 
of  fact  which  may  be  resorted  to  in  order  to  persuade 
the  claimant  to  agree  to  the  release  as  actually  made." 

In  George  v.  Tate,  102  U.  S.  564,  an  action  at 
law,  error  was  assigned  in  the  refusal  of  the  court  to 
permit  evidence  to  be  given,  of  fraud  by  the  defend- 
ant in  error  in  procuring  from  the  plaintiff's  in  error 
the  bond  upon  which  the  judgment  below  was  recorded. 
The  court,  through  Mr.  Justice  Swayne,  said: 

*  *  *  "2.  Proof  of  fraudulent  representa- 
tions by  IMeyers  &  Greene,  beyond  the  recitals  in  the 
bond,  to  induce  its  execution  by  the  plaintiff  in  error, 
was  properly  rejected.  It  is  well  settled  that  the  only 
fraud  permissible  to  be  proved  at  law  in  these  cases  is 
fraud  touching  the  execution  of  the  instrument,  such  as 
misreading,  the  surreptitious  substitution  of  one  paper 
for  another,  or  obtaining  by  some  other  trick  or  device 
an  instrument  which  the  party  did  not  intend  to  give." 

Citing 

Hartshorn  v.  Day,  17  How.  211; 

Osterliout  v.  Shoemaker,  3  Hill  513; 

Belden  v.  Davies,  2  Hall  433; 

Franchot  v.  Leach,  5  Cow.  506. 
And  in  Standard  Portland  Cement  Corp.  v.  Evans, 
205  Fed.  1,  which  was  an  action  at  law  to  recover  on 
promissory  notes  of  the  corporation  and  in  which  the 
corporation,  as  defendant,  filed  an  answer  denying 
some  of  the  allegations  of  the  complaint  and  setting  up 
new  matter  by  way  of  an  affirmative  defense  alleging 
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the  execution  of  the  notes  was  induced  by  means  of  a 
conspiracy  and  scheme  to  defraud  the  corporation  and 
that  there  was  want  of  legal  consideration  for  their 
execution,  this  court  said: 

"In  brief,  the  substance  of  the  affirmative  defenses 
is,  first,  that  the  sale  of  the  bonds  and  stock  and  the 
execution  of  the  notes  therefor  were  fraudulently  pro- 
cured, and  the  whole  transaction  was  the  outcome  of  a 
fraudulent  conspiracy  between  Howard,  Dingee,  and 
Bachman  to  foist  upon  j^laintiff  in  error  (the  defend- 
ant corporation)  worthless  bonds  and  stocks  of  a  cor- 
poration in  which  it  had  no  interest,  and  for  which 
bonds  it  was  to  pay  the  full  par  value;  and  second,  that 
although  the  resolution  of  the  board  of  directors  of  the 
plaintiff  in  error  (the  defendant  corporation)  author- 
izing the  transaction  was  ado])ted  by  the  requisite  num- 
ber to  constitute  a  quorum,  Dingee,  owing  to  his  per- 
sonal interest  adverse  to  the  corporation,  was  disquali- 
fied to  act  as  a  director,  and  without  his  presence,  there 
was  not  a  quorum. 

"The  matter  so  pleaded  requires  the  aid  of  a 
court  of  equity  to  give  it  effect,  and  is  not  available  as 
a  defense  in  an  action  at  law  in  a  federal  court..  The 
facts  alleged  do  not  show  that  the  notes  were  not  exe- 
cuted by  the  corporation,  or  that  the  execution  there- 
of was  procured  by  any  trick  or  fraud,  so  as  to  render 
them  void,  and  thus  present  a  defense  that  might  be 
made  under  a  plea  of  non  est  factum.  They  show  that 
the  notes  were  executed  understandingly  and  inten- 
tionally, but  that  the  assent  of  the  plaintiff  in  error  to 
the  execution  of  the  same  was  procured  by  fraud  and 
deceit,  and  that  the  action  of  one  of  the  officers  of  the 
plaintiff  in  error  was  influenced  by  fraudulent  motives. 
These  allegations,  if  true,  present  equitable  defenses. 
The  distinction  between  these  two  classes  of  defenses  is 
clear  and  is  well  established  by  the  decisions  George  v. 
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Tate,  102  U.  S.  564;  Burnes  v.  Scott,  117  U.  S.  582; 
Hill  V.  Northern  Pac.  Ry.  Co.,  113  Fed.  914;  Levi  v. 
Matthews,  145  Fed.  152;  Hech  v.  Missouri  Pac.  Ry. 
Co.,  147  Fed.  775;  Pac.  Mut.  Life  Ins.  Co.  v.  Webb, 
157  Fed.  155;  Cook  v.  Fidelity  and  Deposit  Co.,  167 
Fed.  95;  Union  Pac.  R.  Co.' v.  Whitney,  198  Fed. 
784." 

Thus,  prior  to  March  3,  1915,  the  rule  had  become 
well  established  in  the  federal  courts  that  fraud  induc- 
ing contract  (not  touching  the  physical  execution  of 
the  instrument  itself)  constituted  an  equitable  defense 
not  available  in  actions  at  law. 

Our  contention  is  that  the  subscription  contract 
even  under  the  alllegations  of  the  first  affirmative  de- 
fense was  not  void  but  only  voidable  and  this  appellee's 
counsel  seem  to  concede  in  their  Brief  at  page  9,  add- 
ing that  it  becomes  a  nullity  upon  prompt  and  timely 
repudiation  by  the  principal.  And  the  cases  cited  by 
counsel  in  their  Brief  undoubtedly  sustain  that  posi- 
tion. 

This  line  of  argument  however,  is  beside  the  ques- 
tion. 

If  defendant  promptly  repudiated  an  unauthor- 
ized contract  made  in  its  behalf,  no  recovery  could  be 
had  on  that  contract  by  the  other  party  thereto. 

The  questions  raised  by  the  motion  to  dismiss  are: 
1st.    Do  the  allegations  in  the  first  affirmative  de- 
fence of  fraud  constitute  an  equitable  defense? 
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2nd.  Would  knowledge  by  plaintiff,  at  the  time 
of  contract,  of  the  fraud,  change  such  defense  from  an 
equitable  to  a  legal  defense? 

Standard  Portland  Cement  Corp.  v.  Evans,  supra, 
answers  the  first  of  the  questions  in  the  affirmative  and 
the  second  question  in  the  negative. 

II. 

The  defendant,  in  its  amended  answer  to  the 
amended  complaint  (Record,  p.  23)  sets  out  what  was 
not  contained  in  its  former  pleadings,  a  fifth  affirmative 
defense,  wherein  it  alleges  (Record,  p.  27)  : 

1.  That  plaintiff  was  promoted  and  organized  by 
John  Rosene,  A.  A.  Housman  and  L.  H.  French  and 
their  associates,  under  R.  S.  Maine,  1904. 

2.  That  the  promoters  in  order  to  secure  for 
themselves  and  others  common  stock  of  plaintiff  as  a 
bonus  and  gift  and  without  payment  of  any  money  to 
plaintiff  therefor  or  receipt  by  plaintiff  of  any  prop- 
erty, services  or  other  thing  of  value  as  a  consideration 
for  the  issuance  of  its  common  stock  and  contrary  to 
laws  and  public  pohcy  of  State  of  Maine  entered  into 
a  scheme  or  device  to  that  end  as  follows: 

Rosene  and  French  and  other  associates  of  theirs 
owned  certain  properties  in  amended  complaint  men- 
tioned which  they  agreed,  with  said  other  promoters, 
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to  sell  to  plaintiff  when  organized,  for  sum  of  $245,000 ; 
And  it  was  arranged  and  agreed  by  owners  and  pro- 
moters and  by  officers  and  directors  of  plaintiff  (when 
organized)  that  said  property  should  be  conveyed  to 
plaintiff  and  that  the  ostensible  consideration  to  be 
stated  in  documents  and  resolutions  would  be  $245,000 
in  cash  and  $3,750,000  par  value  of  common  stock  be- 
ing all  of  plaintiff's  authorized  common  stock,  although 
the  real  consideration  would  be  $245,000  in  money; 
that  this  cash  consideration,  $245,000  should  be  paid 
by  plaintiff  to  Rosene  for  owners  of  the  properties; 
that  the  $3,750,000  common  stock  should  be  issued  to 
A.  A.  Housman  &  Co.  by  plaintiff  and  that  A.  A. 
Housman  &  Co.  should  deliver  $1,250,000  to  Rosene, 
French  and  A.  A.  Housman,  as  a  bonus  or  gift  to 
them  as  promoters  of  plaintiff;  and  remainder  of  com- 
mon stock,  $2,500,000,  should  be  delivered  by  A.  A. 
Housman  &  Co.  to  subscribers  to  preferred  stock,  of 
plaintiff,  from  time  to  time  as  such  subscriptions  were 
obtained  and  paid;  which  scheme  or  device  was  well 
known  to  officers  and  directors  of  plaintiff  and  was  by 
their  cooperation  carried  out  and  the  common  stock 
referred  to  in  amended  complaint  which  plaintiff  avers 
it  is  ready  and  offers  to  deliver  to  defendant  is  a  part 
of  said  $2,500,000  common  stock  so  illegally  issued  to 


21 

A.  A.  Housman  &  Co.  pursuant  to  said  scheme  and  de- 
vice. 

3.  That  the  common  stock  was  issued  by  plain- 
tiff to  A.  A.  Housman  &  Co.  and  was  never  issued  or 
delivered  to  vendors  of  said  property. 

4.  That  said  property  was  of  little,  if  any,  real 
value  and  was  not  considered  by  vendors  nor  by  plain- 
tiff nor  its  officers  and  directors  as  having  either  actual 
or  speculative  value  in  excess  of  $245,000,  cash  paid 
therefor,  and  was  not  at  any  time  valued  by  plaintiff 
or  by  its  directors  in  good  faith,  in  exercise  of  their 
honest  judgment  in  excess  of  $245,000. 

5.  That  directors  of  plaintiff,  at  time  of  issu- 
ance or  authorizing  issuance  of  said  stock  and  purchase 
of  said  properties  had  been  selected  and  were  con- 
trolled by  Rosene,  French  and  Housman  and  acted  in 
their  interest  and  under  their  control  and  had  no  knowl- 
edge of  said  property  or  its  value,  and  if  they  pre- 
tended to  make  any  valuation  of  it  they  acted  wholly 
under  the  direction  and  control  and  in  interest  of  said 
promoters  and  exercised  no  independent  judgment  and 
did  not  in  fact  make  any  bona  fide  valuation  of  said 
property. 

6.  That  plaintiff  has  never  had  under  its  owner- 
ship or  control  so  as  to  be  able  to  issue  or  cause  to  be 
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issued  to  defendant,  in  performance  of  subscription 
contract,  any  shares  of  its  common  stock  for  which  the 
par  value  has  been  paid  in  money,  or  labor  or  prop- 
erty received,  either  of  an  actual  value  equal  to  not  less 
than  par  or  at  a  valuation  not  less  than  par  made  in 
good  faith  by  plaintiff's  directors,  but  that  all  common 
stock  proposed  and  offered  in  said  amended  complaint 
to  be  issued  to  defendant  under  said  subscription  has 
been  or  will  be  illegally  issued  under  and  pursuant  to 
said  fraudulent  scheme  and  device  and  for  no  consid- 
eration to  plaintiff  or  else  for  alleged  labor  or  property 
at  a  valuation  by  plaintiff's  directors  not  fixed  in  good 
faith  and  known  by  plaintiff  and  its  directors  to  be  ex- 
cessive or  beyond  any  fair  valuation  of  such  labor  or 
property. 

Here  we  have  a  separate  defense  alleging  a  fraud- 
ulent scheme  or  device  to  illegally  issue,  without  con- 
sideration, all  of  the  authorized  common  stock  of  plain- 
tiff, one  third  of  which  was  to  be  delivered  to  Rosene 
and  his  associate  promoters,  as  a  bonus  and  gift,  and 
two-thirds  of  which  was  to  be  held  in  trust  for  the  ben- 
efit of  subscribers  to  plaintiff's  preferred  stock;  and 
that  plaintiff  was  unable  to  issue  or  cause  to  be  issued 
to  defendant  any  shares  of  plaintiff's  common  stock  in 
accordance  with  the  subscription  contract,  which  had 
been  legally  issued  full  paid ;  and  that  the  common  stock 
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proposed  to  be  issued  to  defendant  under  the  subscrip- 
tion has  been  or  will  be  illegally  issued  under  said  fraud- 
ulent scheme  or  device,  all  contrary  to  the  laws  and 
public  policy  of  the  state  of  paintiff's  domicile,  and  in 
fraud  of  preferred  stockholders  to  be,  including  de- 
fendant. 

Here  again,  under  a  separate  defense,  defendant 
tenders  an  issue  of  fraud  constituting,  under  the  rule 
in  George  v.  Tate,  supra  and  Standard  Portland  Ce- 
ment Corp.  V.  Evans,  supra,  an  equitable  defense. 

Upon  this  defense  defendant  might  rely  to  defeat 
recovery,  assuming  its  general  denials  did  not  avail  it 
and  assuming  that  it  failed  to  establish  by  competent 
evidence  all  other  affirmative  defenses. 

III. 

The  question  of  fraud  as  alleged  in  the  amended 
answer  to  amended  complaint  constituting  an  equitable 
defense  was  previously  raised  in  this  case  prior  to 
March  3,  1915,  where  the  amended  answer  to  the  com- 
plaint (Record,  p.  3)  contained  similar  allegations  of 
fraud;  and  plaintiff  moved  against  it  by  a  motion  to 
strike  on  the  ground  that  such  allegations  constituted 
an  equitable  defense,  and  the  trial  court  denying  the 

motion  to  strike  held  that  "to  waive  such  a  defense  on 
the  ground  that  it  was  a  matter  for  equitable  cognizance 
alone  would  be  to  make  a  court  of  law  a  potent  agency 
in  the  accomplishment  of  illegal  and  unlawful  designs." 
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*  *  *  "It  would  indeed  be  a  harsh  system  of  jurisprud- 
ence that  would  lend  any  of  its  courts  to  the  enforce- 
ment of  contracts  in  violation  of  fiduciary  relations. 
While  the  distinction  between  law  and  equity  is  studi- 
ously preserved  in  our  federal  system,  that  distinction 
does  not  go  to  the  extent  of  compelling  one  court  to 
enforce  agreements  which  the  other  would  abhor."  (Rec- 
ord, pp.  8  and  9.) 

But  when  to  a  third  amended  answer  (Record,  p. 
11)  containing  a  similar  affirmative  defense  of  fraud, 
plaintiff  demurred  on  the  ground  that  the  affirmative 
matter  was  matter  of  purely  equitable  cognizance  not 
properly  pleadable  in  an  action  at  law,  the  judge  of 
the  trial  court  in  an  opinion  overruling  the  demurrer 
(Record,  p.  15)   said: 

"I  desire  to  refer  to  the  language  employed  in  the 
order  denying  a  motion  to  strike  parts  of  the  affirma- 
tive defense,  filed  October  16,  1914,  in  which  it  was  said 
that  the  'matter  being  purely  explanatory  of  the  denials 
set  forth  in  the  defense  and  not  being  prejudicial.' 
I  refer  to  this  language  for  the  reason  that  it  is  ap- 
parent from  the  argument  before  the  bar  and  the  lan- 
guage employed  that  some  of  the  matters  set  forth  in 
this  answer  in  the  several  causes  of  defenses  may  prove 
to  be  purely  matters  of  equitable  defense,  and  if  so, 
would  have  to  be  excluded  upon  the  trial  of  the  law 
action."     (Record,  pp.  15,  16.) 

IV. 

The  Act  of  Congress,  approved  March  3,  1915, 
(38  Stat.  L.  956,  ch.  90)  amending  Section  274b  of 
the  Judicial  Code  so  as  to  permit  an  equitable  defense 
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by  answer,  plea,  or  replication,  in  actions  at  law,  did 
not  change  the  substantive  law  nor  the  distinction  be- 
tween law  and  equity;  it  did  change  the  procedure 
which  had  prevailed  since  the  judiciary  act  of  1789,  by 
permitting  an  equitable  defense  to  be  interposed  in  ac- 
tions at  law;  and  provided  that  review  of  the  judgment 
or  decree  in  such  case  should  be  regulated  by  rule  of 
court;  and  provided  further  as  follows: 

"Whether  such  review  be  sought  by  writ  of  error 
or  by  appeal  the  appellant  court  shall  have  power  to 
render  such  judgment  upon  the  records  as  law  and 
justice  shall  require." 

The  appellant's  counsel  in  December,  1915,  caused 
inquiry  to  be  made  of  the  Clerk  of  the  Supreme  Court 
of  the  United  States  and  of  the  Clerk  of  this  Court  as 
to  any  rule  promulgated  under  the  act  above  referred 
to  and  in  each  case  the  answer  was  that  no  such  rule 
had  been  promulgated. 

We  submit; 

1.  That  the  first  and  fifth  affirmative  defenses  of 
defendant's  amended  answer  to  the  amended  complaint 
are  equitable  defenses. 

2.  That  appellant,  under  the  Act  of  March  3, 
1915,  supra,  may  seek  a  review  of  the  judgment  of  the 
lower  court  by  appeal. 

3.  That  this  court  has  jurisdiction  to  review  on 
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appeal  the  judgment  of  the  lower  court  in  this  action 
at  law  wherein  equitable  defenses  were  interposed  in 
the  lower  court. 

4.     That  the  motion  to  dismiss  should  be  denied. 
Respectfully  submitted, 

WILLIAM  H.  GORHAM, 

Attorney  for  Appellant. 
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STATEMENT   OF   CASE. 

This  is  an  action  at  law  by  the  Maine  Northwest- 
ern Development  Company,  a  corporation  of  the 
state  of  Maine,  called  herein  the  plaintiff,  against  the 
Northwestern  Commercial  Company,  a  corporation 
of  the  state  of  Washington,  called  herein  the  defend- 
ant, to  recover  on  assessments  or  calls  on  defendant's 
subscription  to  plaintiff's  preferred  stock. 

As  a  full  and  clear  statement  of  the  organization 


of  plaintiff  is  necessary  to  a  proper  understanding 
of  the  issues  involved  we  will  go  at  length  into  the 
matter. 

Some  time  in  December,  1905,  one  Leigh  H. 
French  interested  John  Rosene  (then  and  until  sub- 
sequent to  October,  1907,  president  of  defendant), 
in  certain  mining  claims  and  water  rights  in  Alaska 
(Test.,  Rosene,  witness  for  defendant..  Record  pp. 
136-137)  ;  and  furnished  Rosene  reports  of  certain 
mining  experts  concerning  the  same  (Id.,  p.  137) ; 
according  to  these  reports  there  was  not  less  than  $50,- 
000,000  in  gold  locked  up  in  the  frozen  ground  of 
these  mining  claims  (Id.,  j).  152)  ;  Rosene  made  in- 
quiries as  to  the  character  of  the  experts  (Id.,  p.  138), 
who  were  competent  and  reliable  engineers  (Id.,  p. 
152) ;  and  Rosene  at  that  time  believed  their  state- 
ments as  to  values  (Id.,  p.  152)  ;  $245,000  was  the 
price  of  the  properties  or  mining  claims  (Id.,  p.  128), 
Rosene  had  interested  A.  A.  Housman,  a  Mr.  Myers 
and  a  Mr.  Farquhar  in  the  properties  and  a  scheme 
to  build  and  operate  a  railroad  in  connection  with 
their  development  (Id.,  pp.  128-127)  ;  and  it  was 
agreed  among  them  to  organize  a  corporation  to  take 
over  these  properties  and  build  the  railroad; 

One  McConnell,  owner  of  the  mining  claims  and 
water  rights,  wanted  cash  on  the  sale;  the  Company 
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was  not  yet  organized  and  had  no  funds  and  it  was 
agreed  that  Myers  should  and  he  did  pay  $25,000  for 
an  option  on  half  of  the  capital  stock  of  the  proposed 
corporation,  Housman  would  take  whatever  Myers 
would  not  take,  Farquhar  $250,000,  Rosene  $250,000 
for  defendant,  Housman  $50,000  for  himself  and  Ro- 
sene $50,000  for  himself  (Id.,  p.  129) ;  Rosene  insisted 
that  Housman  should  not  take  any  subscriptions  un- 
til stockholders  of  defendant  had  been  given  an  op- 
portunity to  take  anything  they  wanted  of  it  (Id.,  p. 
130).  A  pool  was  made  up  to  which  Housman  con- 
tributed $50,000,  Myers  $25,000,  and  Rosene  $50,000 
(Id.,  p.  130)  ;  Rosene  had  already  paid  French  $20,- 
000  on  account  of  the  purchase  price  of  these  claims 
in  February  (Id.,  p.  162)  ;  and  the  properties  were 
conveyed  to  Rosene  on  or  about  March  15,  1906,  by 
McConnell,  having  the  record  title,  on  the  further 
payment  on  the  purchase  price  to  McConnell  on  that 
day  of  $93,000  and  delivery  by  Rosene  of  his  personal 
note  to  McConnell  for  $100,000. 

Thereupon,  on  March  17,  1906,  at  the  instance  of 
Rosene  and  his  associates,  Housman,  French,  Myers 
and  Farquhar,  the  plaintiff  was  incorporated  under 
the  name  of  Northwestern  Development  Company 
with  its  home  office  at  Portland,  Maine,  with  a  capi- 
tal  stock  of  $6,250,000   divided   into  two  classes,   to- 


wit:  one  class,  $2,500,000  preferred  stock,  divided  into 
500,000  shares  of  the  par  value  of  $5  each;  and  the 
other  class,  $3,750,000  common  stock,  divided  into 
750,000  shares  of  the  par  value  of  $5  each,  expressly 
to  carry  on,  among  other,  the  following  lawful  busi- 
ness : 

To  purchase  or  otherwise  acquire  from  John  Ro- 
sene  one  hundred  and  seventy-one  certain  mining 
claims  and  certain  water  rights  in  Alaska,  and  as  pay- 
ment therefor  to  issue  and  deliver  $3,750,000  par  value 
of  full  paid  and  non-assessable  shares  in  the  common 
stock  of  the  corporation  and  to  pay  the  sum  of  $245,- 
000  in  cash  on  the  terms  of  an  agreement  to  be  au- 
thorized by  its  board  of  directors. 

(Articles  of  Agreement,  Subd.  (a),  Exhibit  D4, 
Record  p.  44.) 

The  preliminary  organization  of  plaintiff  was 
perfected  on  March  17,  1906,  at  a  meeting  of  the  sign- 
ers of  the  Articles  of  Agreement  at  Portland,  Elaine, 
by  adopting  the  Articles  of  Agreement  as  to  cor- 
porate name  and  purposes,  designating  Portland, 
Cumberland  County,  State  of  Maine,  as  location  of 
corporation,  adopting  a  code  of  By-Laws,  fixing  the 
amount  of  capital  stock,  its  kinds,  and  amount  and 
par  value  of  each  kind,  as  above;  and  directing  sub- 
scriptions to  its  capital  stock  to  be  opened; 

Whereupon   the  original   signers   of  the   Articles 
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of  Agreement  subscribed  to  the  capital  stock  as  fol- 
lows: 

Jas.  J.  Hernan,  for  two  shares;  W.  F.  Crummett, 
for  two  shares;  Geo.  C.  Ricker,  for  two  shares;  J.  L. 
Brophy,  for  two  shares;  Clarence  E.  Eaton,  for  three 
shares. 

Thereupon  a  board  of  five  directors  and  a  Presi- 
dent, Vice  President,  Treasurer  and  Secretary  were 
elected,  the  Treasurer  authorized  to  receive  further 
subscriptions  to  the  capital  stock;  the  president,  treas- 
urer and  a  majority  of  the  directors  authorized  to  pre- 
pare the  certificate  of  organization  or  incorporation  as 
required  by  the  laws  of  state  of  Maine,  to  cause  same 
to  be  examined  and  certified  by  the  Attorney  Gen- 
eral of  Maine  and  recorded  in  Registry  of  Deeds  of 
Cumberland  County,  where  corporation's  business  was 
to  be  done  and  file  certified  copy  thereof  in  the  office 
of  Secretary  of  State  of  Maine. 

(Min.  meeting  of  Signers  of  Art.  of  Agreement, 
March  17,  1906,  Ex.  D5,  Record,  p.  44.) 

The  Code  of  By-Laws,  among  other  things,  pro- 
vided : 

No.  3.  Officers'.  For  a  president,  one  or  more 
vice  presidents,  a  treasurer,  one  or  more  assistant 
treasurers,  a  secretary,  a  clerk  and  a  board  of  five  di- 
rectors;   (afterwards   increased  to   nine   directors) 

No.  6.  Powers  of  Board  of  Directors:  That  the 
property  and  business  affairs  of  corporation  shall  be 
managed  by  the  board  of  directors,  who  may  exercise 
all  such  powers  of  the  corporation  as  are  not  by  law 
or  by  these  by-law^s  required  to  be  otherwise  exercised. 

No.  8.  Executive  Committee:     For  an  executive 


committee  of  three  or  more  directors,  to  be  designated 
by  the  board  of  directors,  which  committee  shall  have 
and  may  exercise  all  the  powers  of  the  board  in  the 
management  of  the  business  and  affairs  of  the  corpor- 
ation. 

No.  9.  Delegation  of  powers  of  directors:  That 
the  board  may  delegate  any  of  its  powers  to  commit- 
tees. 

No.  25.  Issue  of  capital  stock  in  payment  of 
certain  properties:  That  the  corporation  may  pur- 
chase from  John  Rosene  171  certain  mining  claims 
and  certain  water  rights  in  Alaska  and  may  issue  and 
deliver  in  payment  therefor  $3,750,000  common  stock 
full  paid  and  pay  sum  of  $245,000;  all  certificates 
issued  for  shares  in  capital  stock  shall  contain  an 
express  reference  to  these  by-laws  and  holder  of 
any  such  shares  by  accepting  any  such  certificate 
either  before  or  after  the  purchase  of  said  mining 
properties  thereby  consents  and  agrees  that  all  said 
shares  so  issued  in  paym.ent  of  such  properties  shall 
be  or  were  issued  fully  paid  by  the  sale  and  transfer 
thereof  and  are  not  liable  to  any  further  calls  or  as- 
sessments. And  notice  is  hereby  expressly  o^iven  that 
all  shares  in  the  capital  stock  are  issued  and  accepted 
upon  the  express  understanding  that  there  shall  be  no 
liability  on  part  of  incorporators,  organizers  or  pro- 
moters of  this  corporation  by  reason  of  any  fiduciary 
relation  or  because  they  have  fixed  the  price  payable 
by  this  corporation  for  said  properties;  And  no  con- 
tract or  arrangement  made  on  behalf  of  this  corpora- 
tion v/ith  any  other  corporation  or  any  officer  or  di- 
rector of  this  corporation  shall  be  rendered  void  or 
voidable  by  reason  of  the  fact  that  such  officer  or  di- 
rector of  this  corporation  is  interested  in  such  con- 
tract. And  it  is  understood  and  agreed  that  every 
present  and  future  stockholder  of  this  corporation  as- 
sents to   the   terms,   conditions   and   circumstances   on 


and  in  which  said  mining  properties  have  been  pur- 
chased and  acquired  by  this  corporation  and  the  shares 
of  stock  of  this  corporation  have  been  or  are  to  be  is- 
sued  as   aforesaid. 

(Exhibit  D6,  Record,  pp.  45,  49,  55.) 

At  the  first  meeting  of  the  board  of  directors  of 
plaintiff',  held  at  Portland,  March  19,  1906,  the  presi- 
dent, vice  president,  secretary  and  treasurer  were 
elected;  the  certificate  of  organization  of  the  corpora- 
tion duly  prepared  and  bearing  the  certificate  of  ap- 
proval of  the  Attorney  General  of  State  of  Maine 
and  certificate  of  record  of  Register  of  Deeds  of  Cum- 
berland County,  Maine,  and  of  the  Secretary  of  State 
of  Maine,  was  presented  and  placed  on  file;  a  corpor- 
ate seal  was  adopted,  an  office  of  the  corporation  was, 
by  resolution,  established  in  the  City  of  New  York 
and  meetings  of  its  board  of  directors  authorized  to  be 
held  at  the  principal  office  of  the  corporation  in  Maine, 
or  at  such  office  in  the  City  of  New  York  or  else- 
where as  the  board  should  from  time  to  time  order. 

(Min.  first  meeting  pltff's  board  of  directors, 
March  19,  1906,  Ex.  D7,  Record,  p.  45.) 

Thereafter,  at  the  first  annual  meeting  of  plain- 
tiff's stockholders  held  at  Portland,  on  March  19,  1906, 
at  which  all  of  the  shares  in  the  captial  stock  of  the 
corporation  subscribed  for,  issued  and  outstanding 
v/ere  represented  in  person  by  the  subscribers  thereof, 
there  was  presented  and  ordered  filed  the  Certificate  of 
Organization  of  the  corporation  duly  prepared  and 
bearing  the  certificate  as  above  stated;  there  were  pre- 


sented  and  approved  and  placed  on  file  the  following 
transfers  of  subscriptions  to  its  capital  stock: 

Clarence  E.  Eaton  to  A.  A.  Housman  for  one 
share ; 

Jas.  J.  Hernan  to  Leigh  H.  French  for  one 
share ; 

Geo.  C.  Ricker  to  Henry  C.  Davis  for  one  share; 

W.  F.  Crummett  to  George  Henderson  for  one 
share ; 

J,  L.  Brophy  to  Edward  A.  Pierce  for  one  share. 

A  board  of  directors  were  thereupon  elected  as 
follows : 

Directors:  Housman,  French,  Davis,  Henderson 
and  Pierce;  Clerk:     Millard  W.  Baldwin. 

(Min.  first  annual  meeting  pltff's  stockholders, 
March  19,  1906,  Ex.  D8,  Record,  p.  45.) 

On  March  20,  1906,  the  balance  of  the  original 
subscriptions  to  plaintiff's  stock  by  the  Signers  of  the 
Articles  of  Agreement,  to-wit,  the  subscriptions  of 

Jas.  J.  Hernan,  for  one  share; 
W.  F.  Crummett,  for  one  share; 
Geo.  C.  Ricker,  for  one  share; 
J.  L.  Brophy,  for  one  share; 
Clarence  E.  Eaton,  for  two  shares. 

in  all  six  shares,  were  transferred  to  John  Rosene. 

(Min.-book  of  pltff.,  1906,  page  40,  Ex.  E21, 
Record,  p.  54). 

Thereafter  at  the  first  meeting  of  the  board  of 
directors  elected  at  the  first  annual  meeting  of  plain- 
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tiff's  stockholders,  held  at  New  York,  on  March  20, 
1906,  at  which  all  directors  were  present,  a  president, 
2nd  vice  president,  secretary  and  treasurer  were  elected ; 
the  chairman  announced  that  John  Rosene  had  offered 
to  sell  to  the  plaintiff  certain  mining  properties  in 
Alaska  in  consideration  of  the  issue  to  him  of  $3,750,- 
000  par  value  of  full  paid  and  non-assessable  common 
shares  in  the  capital  stock  of  plaintiff  and  of  the 
payment  to  him  of  $245,000  in  cash,  in  accordance 
with  a  proposed  agreement  to  be  entered  into  be- 
tween Rosene  and  plaintiff^  form  of  which  was  there 
presented,  under  which  the  certificates  of  said  shares 
were  to  be  issued  as  follows: 

A.  A.  Housman,  1  share; 
Leigh  PI.  French,  1  share; 
Henry  C.  Davis,  1  share; 
George  Henderson,  1  share; 
Edward  A.  Pierce,  1  share; 
John   Rosene,   749,995   shares; 

which  should  include  the  shares  subscribed  for  by  said 
Eaton,  Hernan,  Ricker,  Crummett  and  Brophy  at 
the  organization  of  the  corporation  and  whose  sub- 
scriptions had  been  by  them  assigned  and  transferred 
to  said  Housman,  French,  Davis,  Henderson,  Pierce 
and  Rosene  and  said  assignments  accepted  by  them  and 
the  corporation,  to  which  form  of  agreement  was  at- 
tached schedules  of  the  mininsr  claims  and  water  rig-hts 
proposed  to  be  sold;  and  thereupon,  upon  motion,  it 
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was  unanimously  voted  that  in  the  judgment  of  the 
board  of  directors  said  properties  were  necessary  for 
the  business  of  the  corporation  and  the  value  as  stated 
in  said  agreement,  to-wit,  $3,995,000  was  fair  and 
reasonable;  the  proper  officers  of  the  corporation  were 
authorized  and  directed  on  behalf  of  plaintiff  to  exe- 
cute and  deliver  the  said  agreement  between  it  and 
Rosene;  the  proper  officers  of  the  corporation  upon  the 
execution  and  delivery  of  the  agreement  and  in  ac- 
cordance therewith,  were  authorized  and  directed  to 
issue  and  deliver  to  order  of  Rosene  750,000  full  paid 
non-assessable  common  shares  of  capital  stock  of  plain- 
tiff of  the  par  value  of  $5  each  amounting  to  $3,750,000 
and  to  pay  to  Rosene  $245,000  in  cash;  an  assessment 
was  thereupon  voted  of  100  per  cent  to  be  levied  upon 
the  shares  already  subscribed  as  evidenced  by  the 
original  subscriptions  on  file;  and  upon  motion  it  was 
duly  resolved  that  said  properties  be  and  they  were 
accepted  in  full  payment  of  the  subscriptions  for  stock 
of  the  signers  of  the  Articles  of  Agreement  and  the 
original  subscribers  to  said  stock,  and  that  full  paid 
stock  be  issued  to  them  or  their  assigns  to  amount 
of  their  respective  subscriptions  upon  execution  and 
delivery  of  said  Agreement  and  conveyance  of  said 
properties;  the  chairman  then  presented  the  form  of  a 
Supplemental  Agreement  proposed  between  Rosene 
and  plaintiff  relating  to  subscription  at  par  for  500,000 
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preferred  shares  of  its  capital  stock  whereby,  after  re- 
citing the  said  Agreement  for  the  sale  of  said  proper- 
ties as  executed  and  delivered  for  the  consideration 
therein  named,  it  was  agreed  that  plaintiff  should 
use  its  best  endeavors  to  secure  subscriptions  at  par 
to  500,000  shares  of  its  preferred  stock  and  that  Ro- 
sene  should  deposit  with  A.  A.  Housman  &  Co.,  500,- 
000  shares  in  common  stock  at  par  and  agreed  that 
the  same  might  be  delivered  at  the  rate  of  one  share 
of  common  with  each  share  of  preferred  stock  paid  for 
at  par  and  that  said  common  stock  should  be  retained 
and  applied  by  said  depositaries  for  said  purpose;  upon 
motion  the  proper  officers  were  authorized  and  di- 
rected to  execute  and  deliver  on  behalf  of  plaintiff  said 
Supplemental  Agreement  between  plaintiff  and  Ro- 
sene ;  and  an  office  of  the  corporation  was  established  at 
New  York  City  for  board  meetings,  etc. 

(Min.    meetings    of    pltff's    board    of    directors, 
March  20,  1906,  Ex.  Dl,  Record,  p.  43). 

At  a  meeting  of  plaintiff's  board  of  directors 
held  at  New  York  on  March  21,  1906,  the  forms  of  the 
preferred  and  common  stock  certificates  were  adopted; 
;he  treasurer  announced  the  execution  and  delivery  of 
the  Agreement  and  Supplemental  Agreement  author- 
izd  by  the  board  at  its  meeting  of  March  20,  1906,  and 
the  delivery  by  Rosene  to  plaintiff  of  a  conveyance  of 
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the  mining  properties,  as  provided  in  said  Agreement; 
the  number  of  directors  were  increased  from  5  to  9 
and  Rosene,  McLaren,  Williams  and  Trenholme  were 
elected  to  fill  the  vacancies  thus  created  and  Rosene 
and  McLaren  being  present  took  their  seats  as  mem- 
bers of  the  board;  the  matter  of  the  appointment  of 
an  Executive  Committee  was  discussed  and  no  action 
taken  being  for  the  present  deferred;  McLaren  was 
elected  1st  vice  president;  Williams,  3rd  vice  presi- 
dent and  Trenholme,  assistant  secretary;  Rosene  was 
appointed  managing  director  with  full  power  and 
authority  to  take  charge  of  the  operations  of  the  com- 
pany and  was  also  elected  chairman  of  the  board;  the 
managing  director  v/as  authorized  to  have  organized 
a  railway  company  to  be  known  as  the  Seward  Penin- 
sula Railway  Company. 

Min.  meeting  of  pltflf's  board  of  directors,  March 
21,  1906,  Ex.  D2,  Record,  p!  43). 

At  a  meeting  of  plaintiff's  stockholders  held  at 
Portland  on  March  29,  1906,  at  which  all  of  the  capi- 
tal stock  of  plaintiff  subscribed  for,  issued  and  out- 
standing, to-wit;  11  shares,  v/as  represented,  the  board 
of  directors  was  increased  from  5  to  9  directors  and 
the  board  authorized  to  fill  vacancies  thus  created  and 
the  certificate  required  by  law  as  to  increase  of  board 
was  directed  to  be  filed  with  the  Secretary  of  State  of 
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Maine;  and  on  motion  all  the  acts  and  proceedings  of 
directors  at  their  meetings  of  March  20  and  21,  1906 
as  shown  by  the  records  of  said  meetings,  including  in- 
crease in  number  of  directors  and  election  to  fill  such 
vacancies  were  ratified,  approved  and  confirmed. 

(Ex.  D9,  Record  46,  Min.  of  Stockholders,  March 
29,  1906). 

And  for  the  common  stock  of  plaintiff  covering 
the  original  subscriptions  for  11  shares  at  the  meet- 
ing of  signers  of  Articles  of  Agreement,  which  as  to 
5  shares  were  transferred  on  March  19,  1906,  and  as 
to  remaining  6  shares  were  transfeiTcd  on  March  20, 
1906,  as  above,  certificates  of  stock  were  issued  as  fol- 
lows: 

On  March  20,  1906,  to 

Housman    Certificate  No.  Gl,  for  1  share 

French   Certificate  No.  G2,  for  1  share 

Davis Certificate  No.  G3,  for  1  share 

Henderson    Certificate  No.  G4,  for  1  share 

Pierce    Certificate  No.  G5,  for  1  share 

On  March  21,  1906,  to 

McLaren    Certificate  No.  G6,  for  1  share 

Williams Certificate  No.  G7,  for  1  share 

Trenholme    Certificate  No.  G8,  for  1  share 

Rosene    Certificate  No.  G9,  for  3  shares 

11  shares 

(Transfer  Book,  Common,  of  pltff.,  Exhibits  Ell 
to  El4,  Record,  p.  57). 
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On  March  30,  1906,  the  balance  of  the  common 
stock  was  issued  to  Rosene  in  Certificate  No.  GlO  for 
749,989  shares;  and  on  April  2,  1906,  Certificate  No. 
GlO  for  749,989  shares  common  was  surrendered  and 
cancelled  and  in  lieu  thereof  plaintiff  issued  common 
stock  as  follows: 

To  Rosene,  Certificate  No.  Gil,  for 100,000  shares 

To  Rosene,  Certificate  No.  Gl2,  for 80,000  shares 

To  Rosene,  Certificate  No.  Gl3,  for 70,000  shares 

To  A.  A.  Housman  &  Co.,  Certificate 

No.  G14,  for 499,989  shares 

(Id.,  p.  57). 

All  in  accordance  with  the  Agreement  and  Supple- 
mental Agreement  between  plaintiff  and  Rosene,  au- 
thorized by  plaintiff's  board  of  directors  on  March  20, 
1906,  as  above  set  forth. 

Agreeable  to  the  understanding  between  Rosene 
and  his  associates  in  plaintiff  corporation,  Rosene  mailed 
from  San  Francisco  to  A.  A.  Housman,  treasurer  of 
plaintiff,  at  New  York,  as  an  enclosure  to  the  "Dear 
Arthur"  letter  of  April  4,  1906,  (Ex.  El,  Record,  p. 
50)  the  subscription  made  by  him  on  behalf  of  de- 
fendant, to  $250,000  of  the  preferred  stock  of  plain- 
tiff (Ex.  E2,  Record,  p.  50). 

Subsequently,  in  April,  1906,  at  a  meeting  of  de- 
fendant's board  of  trustees,  at  Seattle,  Rosene  in  per- 
son reported  his  action  in  thus  subscribing  on  behalf 


15 

of  defendant,  and  at  the  same  time  reported  a  pay- 
ment by  defendant  to  plaintiff  on  account  of  that  sub- 
scription, of  $50,000.    (Record,  p.  72). 

This  payment  of  $50,000  was  entered  in  the  Se- 
attle journal  and  ledger  of  defendant,  under  date  of 
April  30,  1906,  as  a  credit  to  plaintiff's  account  and  a 
debit  to  "Investment"  account  (Ex.  Kl,  Record,  p. 
66) ;  and  was  included  in  the  item  "captial  assets, 
$2,917,532.96"  in  defendant's  Annual  Report  to  its 
stockholders  for  year  ending  April  30,  1906  (Ex.  Nl, 
Record,  p.  71-72). 

Upon  defendant's  board  of  trustees  receiving  re- 
port from  Rosene  of  said  subscription,  a  discussion 
arose  as  to  the  authority  of  Rosene  to  so  subscribe,  all 
trustees  except  Rosene  contending  he  had  no  such 
authority.  Rosene  asked  the  board  as  a  matter  of 
courtesy  to  him  not  to  put  anything  on  the  minutes 
with  reference  to  his  subscription,  stating  that  he 
would  dispose  of  the  subscription  and  the  stock  repre- 
sented by  that  subscription,  in  a  few  days  and  then 
call  the  board  together  again,  and  the  board  acquiesced 
in  his  request.     (Record,  pp.  72,  94,  80,  104). 

According  to  the  contention  of  plaintiff,  and  it 
introduced  positive  evidence  to  support  it,  no  motion 
or  resolution  affirming  or  disaffirming  the  subscription 
was  carried  or  adopted  by  defendant's  board  at  which 
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the  subscription  was  reported  but  the  board  ad- 
journed that  meeting  with  the  expectation  of  having 
the  matter  again  come  before  it  at  a  subsequent  meet- 
ing (Record,  p.  73)  ;  according  to  the  positive  evidence 
of  defendant  its  board  at  that  April  meeting  formally 
adopted  a  resolution  disaffirming  and  repudiating  that 
subscription.    (Record,  pp.  80,  93,  104), 

But  notwithstanding  defendant's  trustees  were 
very  much  excited  and  afraid  they  were  going  to  make 
a  loss  and,  as  it  was  a  large  amount,  they  did  not  want 
to  take  any  chances  (Record,  p.  96),  defendant  made 
no  record  on  its  minutes  of  any  motion  or  resolution, 
either  in  the  official  minute  book  or  by  way  of  any 
memorandum  kept  by  the  secretary;  and  their  then 
attorney  claims  that  his  notes  of  the  particular  matter 
taken  at  that  April  meeting  he  threw  away.  (Record, 
p.  85). 

What  the  defendant,  through  its  board  of  trustees, 
actually  did,  is  one  of  the  issues  of  the  case. 

There  is  no  contention  on  defendant's  part  that  it 
made  any  demand  on  plaintiff  at  any  time  for  a  sur- 
render and  cancellation  of  the  subscription;  and  that 
subscription  was.  in  fact  retained  by  plaintiff  until 
offered  in  evidence  at  the  trial  of  the  case  at  bar.  (Ex. 
E2,  attached  to  Pierce's  New  York  deposition.  Record, 
pp.  50,  77). 
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As  to  the  $50,000  reported  already  paid  by  de- 
fendant on  the  subscription,  Rosene  was  to  dispose 
of  the  stock  (represented  by  that  subscription)  and 
call  the  board  together  again  (Test.  Thomsen,  Record, 
p.  72) ;  Rosene  would  have  the  company  relieved  from 
what  he  had  done  and  others  would  take  the  subscrip- 
tion; would  return  the  $50,000  to  the  treasurer  which 
he  had  paid  and  the  company  would  not  have  any  ob- 
hgation  out  (Test.  Hartman,  Record,  p.  80) ;  that 
Rosene  would  let  the  people  who  had  subscribed  in  the 
east  take  the  stock  in  their  stead  (Test.  Treat,  Record, 
p.  94)  ;  that  Rosene  was  to  sell — he  was  to  reimburse 
them  (defendant)  even  for  the  $50,000 — the  amount 
was  to  be  made  good  to  the  Commercial  Company 
(Test.  Trenholme,  Record,  p.  106). 

Shortly  after  that  April  meeting  the  defendant's 
secretary  met  plaintiff's  president,  Mr.  Henry  C. 
Davis,  partner  of  A.  A.  Housman  &  Co.,  and  resident 
at  New  York,  at  the  entrance  of  the  Butler  Hotel,  Se- 
attle, and  they  walked  into  the  hotel  and  sat  down  and 
talked  about  the  plaintiff  and  Davis  asked  about  the 
trouble  they  were  making  for  Rosene,  what  it  was  all 
about  and  defendant's  secretary  told  him  of  the  action 
of  defendant's  trustees  with  reference  to  that  subscrip- 
tion.   (Test.  Trenholme,  Record,  p.  105). 

The  plaintiff''s  field  of  operation  was  in  Alaska  and 
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in  the  spring  and  summer  of  1906  it  was  assembling 
at  Seattle  and  shipping  to  Nome  equipment  and  ma- 
terial for  railway  construction  on  the  Seward  Penin- 
sula. 

The  defendant  owned  one  corporation,  the  North- 
western Steamship  Company,  operating  steamers  be- 
tween Seattle  and  Nome  as  a  common  carrier,  another, 
the  North  Coast  Lighterage  Company,  lightering  car- 
goes from  steamers  at  Nome  roadstead;  and  another 
operating  stores  at  Nome  (Test.  Treat,  Record,  p. 
98). 

The  defendant  acted  as  a  clearing  house  for  plain- 
tiff at  Seattle,  disbursed  all  plaintiff's  funds;  and 
all  of  the  funds  that  plaintiff  spent  at  Nome  during 
the  season  of  1906  in  building  the  railway  there  were 
handled  through  defendant's  account,  that  is  their 
company's  disbursements;  when  plaintiff  at  Nome  or- 
dered any  money  they  drew  on  themselves  at  Seattle 
which  draft  was  cashed  by  defendant  at  Seattle  and 
defendant  was  reimbursed  by  drawing  on  plaintiff  at 
New  York;  they  carried  all  of  plaintiff's  freight  that 
summer  amounting  to  thousands  of  tons,  it  went  for- 
ward prepaid  and  they  alwaj^s  handled  their  business 
on  a  simple  cash  basis  (Test.  Trenholme,  Record,  p. 
108)  ;  freight  was  prepaid  in  cash  by  plaintiff  to  N. 
W.  Steamship  Company  that  season  in  the  sum  ap- 
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proximately  of  $174,000  (Exhibits  AA  and  BB,  Rec- 
ord, pp.  101,  102,  109). 

Defendant  was  the  clearing  house  for  plaintiff, 
taking  care  of  plaintiff's  drafts  and  drawing  on  plain- 
tiff at  New  York  to  cover  itself  (Test.  Trenholme, 
Record,  p.  118)  crediting  plaintiff  and  itself  taking 
credit  at  its  bank  upon  those  drafts  (Id.,  p.  118).  At 
all  times  defendant  did  that  right  from  the  incep- 
tion (Id.,  118)  approximate  charges  by  defendant 
against  plaintiff  between  April  18  and  August  31, 
1906,  at  least  $400,000  (Ex.  Kl,  Id.  108).  In  Octo- 
ber, 1906,  a  balance  of  account  between  plaintiff  and 
defendant  was  struck,  in  favor  of  plaintiff  in  the  sum 
of  $32,232.78  (Ex.  Ivl),  which  was  settled  by  defend- 
ant's check  to  plaintiff  at  Seattle   (Record,  p.  68). 

While  meetings  of  defendant's  board  were  had 
between  April  and  September  of  that  year,  the  mat- 
ter of  the  subscription  did  not  again  come  before  that 
board  until  September,  1906    (Record,  pp.  73,  113). 

In  the  meantime,  Rosene  not  only  did  not  dispose 
of  the  stock  represented  by  defendant's  subscription 
or  of  the  subscription,  or  refund  the  $50,000  paid  in 
April  on  the  subscription,  but  he  gave  written  in- 
structions to  the  auditor  of  defendant  to  credit  plain- 
tiff on  account  of  the  subscription  the  sum  of  $25,000 
(Exhibit  1,  Record,  pp.  68,  113-114),  July  15th,  1906; 
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this  amount  was  the  10  per  cent  of  the  subscription 
due  on  that  date  under  its  terms. 

Trenholme,  secretary  of  defendant,  learned  of 
this  memorandum  and  the  entries  made  pursuant  to  it 
before  the  September  meeting  of  defendant's  board 
(Record,  p.  113-114)  ;  and  notwthstanding  he  had 
supervision  of  the  entire  affairs  of  defendant  (Record, 
p.  106)  and  though  the  plaintiff  had  a  credit  on  de- 
fendant's books  on  July  15,  1906,  of  $75,000  (Record, 
p.  114,  Ex.  Kl)  neither  the  credit  to  plaintiff  on  April 
30th  of  $50,000  nor  the  credit  on  July  15th  of  $25,000, 
was  charged  back  to  plaintiff  (Record,  p.  115). 

On  September  5th,  following,  the  matter  again 
came  before  defendant's  board.  The  minutes  of  that 
meeting  read  as  follows: 

The  question  of  Mr.  Rosene's  subscription  to 
the  stock  of  the  Northwestern  Development  Company 
was  fully  discussed.  And  Mr.  Thomsen  introduced 
the  following  resolution:  "Resolved  that  the  president 
be  authorized  to  subscribe  to  the  stock  of  the  North- 
western Development  Company  for  this  company  in 
the  sum  of  $125,000."  Mr.  Thomsen  moved  the  adop- 
tion of  the  above  resolution  and  the  same  being  sec- 
onded by  Mr.  A.  J.  Trimble,,  the  same  was  put  to  a 
vote  and  unanimously  carried.  *  *  * 

*  *  *  The  following  resolution  was  introduced 
by  Mr.  Thomsen  and  seconded  bj'^  Mr.  A.  J.  Trimble 
and  unanimously   adopted,   namely: 

"Whereas,  it  is  necessary  to  provide  funds  to  build 
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As  to  the  $50,000  reported  already  paid  by  de- 
fendant on  the  subscription,  Rosene  was  to  dispose 
of  the  stock  (represented  by  that  subscription)  and 
call  the  board  together  again  (Test.  Thomsen,  Record, 
p.  72)  ;  Rosene  would  have  the  company  relieved  from 
what  he  had  done  and  others  would  take  the  subscrip- 
tion; would  return  the  $50,000  to  the  treasurer  which 
he  had  paid  and  the  company  would  not  have  any  ob- 
ligation out  (Test.  Hartman,  Record,  p.  80)  ;  that 
Rosene  would  let  the  people  who  had  subscribed  in  the 
east  take  the  stock  in  their  stead  (Test.  Treat,  Record, 
p.  94)  ;  that  Rosene  was  to  sell — he  was  to  reimburse 
them  (defendant)  even  for  the  $50,000 — the  amount 
was  to  be  made  good  to  the  Commercial  Company 
(Test.  Trenholme,  Record,  p.  106). 

Shortly  after  that  April  meeting  the  defendant's 
secretary  met  plaintiff's  president,  Mr.  Henry  C. 
Davis,  partner  of  A.  A.  Housman  &  Co.,  and  resident 
at  New  York,  at  the  entrance  of  the  Butler  Hotel,  Se- 
attle, and  they  walked  into  the  hotel  and  sat  down  and 
talked  about  the  plaintiff  and  Davis  asked  about  the 
trouble  they  were  making  for  Rosene,  what  it  was  all 
about  and  defendant's  secretary  told  him  of  the  action 
of  defendant's  trustees  with  reference  to  that  subscrip- 
tion.   (Test.  Trenholme,  Record,  p.  105). 

The  plaintiff's  field  of  operation  was  in  Alaska  and 
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in  the  spring  and  summer  of  1906  it  was  assembling 
at  Seattle  and  shipping  to  Nome  equipment  and  ma- 
terial for  railway  construction  on  the  Seward  Penin- 
sula. 

The  defendant  owned  one  corporation,  the  North- 
western Steamship  Company,  operating  steamers  be- 
tween Seattle  and  Nome  as  a  common  carrier,  another, 
the  North  Coast  Lighterage  Company,  lightering  car- 
goes from  steamers  at  Nome  roadstead;  and  another 
operating  stores  at  Nome  (Test.  Treat,  Record,  p. 
98). 

The  defendant  acted  as  a  clearing  house  for  plain- 
tiff at  Seattle,  disbursed  all  plaintiff's  funds;  and 
all  of  the  funds  that  plaintiff  spent  at  Nome  during 
the  season  of  1906  in  building  the  railway  there  were 
handled  through  defendant's  account,  that  is  their 
company's  disbursements;  when  plaintiff  at  Nome  or- 
dered any  money  they  drew  on  themselves  at  Seattle 
which  draft  was  cashed  by  defendant  at  Seattle  and 
defendant  was  reimbursed  by  drawing  on  plaintiff  at 
New  York;  they  carried  all  of  plaintiff's  freight  that 
summer  amounting  to  thousands  of  tons,  it  went  for- 
ward prepaid  and  they  ahvays  handled  their  business 
on  a  simple  cash  basis  (Test.  Trenholme,  Record,  p. 
108) ;  freight  was  prepaid  in  cash  by  plaintiff  to  N. 
W.  Steamship  Company  that  season  in  the  sum  ap- 
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proximately  of  $174,000  (Exhibits  AA  and  BB,  Rec- 
ord, pp.  101,  102,  109). 

Defendant  was  the  clearing  house  for  plaintiff, 
taking  care  of  plaintiff's  drafts  and  drawing  on  plain- 
tiff' at  New  York  to  cover  itself  (Test.  Trenholme, 
Record,  p.  118)  crediting  plaintiff  and  itself  taking 
credit  at  its  bank  upon  those  drafts  (Id.,  p.  118).  At 
all  times  defendant  did  that  right  from  the  incep- 
tion (Id.,  118)  approximate  charges  by  defendant 
against  plaintiff  between  April  18  and  August  31, 
1906,  at  least  $400,000  (Ex.  Kl,  Id.  108).  In  Octo- 
ber, 1906,  a  balance  of  account  between  plaintiff  and 
defendant  was  struck,  in  favor  of  plaintiff  in  the  sum 
of  $32,232.78  (Ex.  Kl),  which  was  settled  by  defend- 
ant's check  to  plaintiff  at  Seattle   (Record,  p.  68). 

While  meetings  of  defendant's  board  were  had 
between  April  and  September  of  that  year,  the  mat- 
ter of  the  subscription  did  not  again  come  before  that 
board  until  September,  1906    (Record,  pp.  73,  113). 

In  the  meantime,  Rosene  not  only  did  not  dispose 
of  the  stock  represented  by  defendant's  subscription 
or  of  the  subscription,  or  refund  the  $50,000  paid  in 
April  on  the  subscription,  but  he  gave  written  in- 
structions to  the  auditor  of  defendant  to  credit  plain- 
tiff on  account  of  the  subscription  the  sum  of  $25,000 
(Exhibit  1,  Record,  pp.  68,  113-114),  July  15th,  1906; 
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this  amount  was  the  10  per  cent  of  the  subscription 
due  on  that  date  under  its  terms. 

Trenholme,  secretary  of  defendant,  learned  of 
this  memorandum  and  the  entries  made  pursuant  to  it 
before  the  September  meeting  of  defendant's  board 
(Record,  p.  113-114)  ;  and  notwithstanding  he  had 
supervision  of  the  entire  affairs  of  defendant  (Record, 
p.  106)  and  though  the  plaintiff  had  a  credit  on  de- 
fendant's books  on  July  15,  1906,  of  $75,000  (Record, 
p.  114,  Ex.  Kl)  neither  the  credit  to  plaintiff  on  April 
30th  of  $50,000  nor  the  credit  on  July  15th  of  $25,000, 
was  charged  back  to  plaintiff  (Record,  p.  115). 

On  September  5th,  following,  the  matter  again 
came  before  defendant's  board.  The  minutes  of  that 
meeting  read  as  follows: 

The  question  of  Mr.  Rosene's  subscription  to 
the  stock  of  the  Northwestern  Development  Company 
was  fully  discussed.  And  Mr.  Thomsen  introduced 
the  following  resolution:  "Resolved  that  the  president 
be  authorized  to  subscribe  to  the  stock  of  the  North- 
western Development  Company  for  this  company  in 
the  sum  of  $125,000."  Mr.  Thomsen  moved  the  adop- 
tion of  the  above  resolution  and  the  same  being  sec- 
onded by  Mr.  A.  J.  Trimble,  the  same  was  put  to  a 
vote  and  unanimously  carried.  *  *  * 

*  *  *  'j'j^e  following  resolution  was  introduced 
by  Mr.  Thomsen  and  seconded  by  Mr.  A.  J.  Trimble 
and  unanimously   adopted,   namely: 

"Whereas,  it  is  necessary  to  provide  funds  to  build 
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and  purchase  additional  steamers  for  the  company's 
use; 

"Resolved  that  the  president  be  instructed  to  sell 
and  dispose  of  the  stock  held  by  this  company  in  the 
Northwestern  Development  Company  down  to  fifty 
thousands  dollars."  (Exhibit  H,  Record,  pp.  59,  94). 

The  subscription  referred  to  in  the  minutes  as  be- 
ing fully  discussed  was  the  subscription  in  suit  (Rec- 
ord, p.  88). 

But  notwithstanding  that  Hartman,  then  attorney 
for  defendant,  present  at  that  meeting  and  draftsman 
of  the  resolution  "embodied  what  as  a  lawyer  he 
thought  carried  out  the  transactions  as  it  was  transacted 
that  day  before  the  board,  as  he  understood  the  ac- 
tion; that  he  put  in  every  element  that  had  any  bear- 
ing on  the  question  so  far  as  he  remembered  it"  (Rec- 
ord, p.  88),  the  action  of  the  board  was  not  a  new  or 
independent  transaction;  but  was,  on  the  part  of  de- 
fendant, a  "compromise  arrangement"  (Record,  pp. 
90,  95). 

As  expressed  by  witnesses  for  defendant,  present 
at  that  meeting:  the  board  looked  upon  the  subscrip- 
tion, they  had  gotten  into  a  disagreeable  frame  of  mind 
and  they  wanted  finally  to  "give  and  take"  and  get 
out  of  it  the  best  w^ay  they  could  (Record,  p.  87)  ;  it 
was  a  disagreeable  matter  for  them;  that  was  the  way 
they  talked  about  it  and  they  wanted  to  get  out  and  be 
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relieved  of  the  situation  and  the  discussion  and  the 
embarrassment  and  the  entanglement  with  as  little  loss 
as  possible  (Record,  p.  88)  ;  a  compromise  arrange- 
ment believed  to  be  for  the  interest  of  all  the  parties 
and  was  so  stated  and  acted  upon  in  that  way  when 
they  voted  on  this  resolution  (Record,  p.  90)  a  com- 
promise arrangement  (Record,  p.  95)  ;  they  decided  to 
take  $125,000  of  that  subscription;  that  was  what 
they  decided  to  do;  their  books  showed  that  they  (plain- 
tiff) had  already  been  paid  a  certain  sum  on  the  sub- 
scription so  they  decided  after  discussing  it  very, 
very  thoroughly  that  they  would  take  $125,000  (Rec- 
ord, p.  115)  ;  they  wanted  to  close  it  up  and  make, — 
if  they  were  going  to  do  anything,  they  wanted  to 
make  a  subscription  for  $125,000  (Record,  p.  116) ; 
as  their  then  president,  testifying  as  defendant's  wit- 
ness, expresses  it: 

"Well,  I  caused  the  Northwestern  Commercial 
Company  —  money  and  property  to  be  given  to 
the  Northwestern  Development  Company  but  without 
the  Commercial  Company's  knowledge  except  my  own 
personal  knowledge  in  each  instance  and  afterwards 
of  course  the  directors  of  the  Northwestern  Com- 
mercial Company  decided  to  ratify  my  acts  that  had 
been  done  unknovv^n  to  them  and  unauthorized  by 
them  by  my  making  this  subscription."  (Record,  p. 
165)  ;  *  *  * 

"In  other  words,  the  members  of  the  board  of 
the   Commercial  Company  acquiesced  in  what   I  had 
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already  done  and  expressed  it  in  that  form"  (referring 
to  resolution  of  Sept.  5)    (Record,  p.   169). 

At  the  date  of  this  meeting,  September  5,  but 
$75,000  had  been  paid  or  credited  plaintiff  on  the  sub- 
scription; $50,000  on  April  30th  and  $25,000  on  July 
15th;  and  the  books  of  the  defendant,  which  its  then 
president  Rosene  states  he  has  yet  the  first  time  to 
find  any  incorrectness  in  (Record,  p.  168),  show^  that 
on  September  5,  the  plaintiff  was  indebted  to  defend- 
ant in  the  sum  of  $17,692.  (Ex.  Kl),  (Record,  pp. 
118-119). 

And  the  defendant,  at  a  time  when  it  had  there- 
tofore credited  plaintiff  with  the  $75,000  on  the  sub- 
scription in  suit,  not  only  as  a  "compromise,"  ratified 
the  subscription  in  the  sum  of  $125,000  but  at  the 
same  meeting  directed  the  sale  of  the  stock  held  by  it 
in  the  plaintiff  down  to  $50,000.  (Record,  p.  59). 

Subsequently  defendant  credited  plaintiff  on  ac- 
count of  the  subscription  as  follows:  on  Sept.  6th, 
1906,  $25,000  and  on  Sept.  15th,  1906,  $25,000  (Rec- 
ord, p.  66,  Ex.  Kl). 

No  subscription  for  $125,000  of  plaintiff's  pre- 
ferred stock  was  ever  made  by  defendant  or  by  any 
one  in  its  behalf  pursuant  to  the  resolution  of  its 
board  of  Sept.  5th,  or  otherwise  (Record,  pp.  76,  170). 
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Subsequent  to  the  September  meeting  of  defendant's 
board  and  in  the  same  month,  Rosene,  in  New  York 
City,  orally  reported  to  Davis,  then  president,  Hous- 
man,  then  treasurer,  and  Henderson,  then  secretary, 
and  all  with  himself,  directors,  of  plaintiff,  what  had 
taken  place  at  defendant's  board  meeting  on  Sept. 
5th;  that  they  (defendant's  trustees)  would  have  noth- 
ing to  do  with  the  subscription  and  that  they  repudiated 
it  and  that  the  only  thing  he  had  been  able  to  do  was 
to  get  them  to  take  $125,000  and  that  because  it  was 
forced  on  them,  down  their  throats  (Record,  p.  168) ; 
but  there  was  no  meeting  of  plaintiff''s  board  of  di- 
rectors which  at  that  time  consisted  of  nine  directors 
(Record,  p.  165),  two  of  whom,  Trenholme  and  Wil- 
liams, appear  never  to  have  qualified — and  there  was 
no  ratification  at  that  or  any  other  time  by  plaintiff 
or  plaintiff's  board  of  the  "compromise"  of  defend- 
ant's board  of  September  5th,  and  no  release  by  plain- 
tiff or  plaintiff's  board  of  defendant  from  its  liability 
on  the  subscription  in  suit. 

There  the  matter  rested  until  April  10,  1907, 
when  defendant's  board  adopted  the  following  resolu- 
tions, to-wit: 

Resolved,  That  this  corporation  does  hereby  affirm 
its  subscription  to  the  capital  stock  of  the  Northv/est- 
ern  Development  Company  in  the  sum  of  $125,000, 
par  value,  and  no  more,  and  the  attorney  of  the  com- 
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pany  be  and  he  is  hereby  authorized  and  directed  and 
required  to  prepare  the  necessary  notice  to  be  sent  by 
the  secretary  to  the  Northwestern  Development  Com- 
pany, notifying  the  said  Northwestern  Development 
Company  that  no  subscription  to  the  capital  stock  of 
that  company  was  ever  authorized  in  any  sum  what- 
ever except  the  $125,000.   (Record,  p.  107). 

and  pursuant  to  that  resolution  Hartman,  then  at- 
torney for  defendant  on  or  about  the  same  day  sub- 
mitted by  letter  a  form  of  notice  required  by  that  reso- 
lution (Dfdt's  Ex.  3,  Record,  p.  107). 

On  September  18th  following  at  a  meeting  of 
defendant's  executive  committee  the  following  resolu- 
tions were  adopted,  to-wit: 

Upon  motion.  Resolved  that  this  company's  proxy 
be  forwarded  to  Mr.  S.  W.  Eccles  to  represent  this 
company  at  a  special  stockliolders'  meeting  of  the 
Northwestern  Development  Company  to  be  held  at 
the  office  of  said  corporation  at  281  St.  John  St., 
Portland,  Maine,  October  3,  1907,  at  10  o'clock  a.  m., 
said  proxy  to  be  given  with  power  of  substitution. 

*  *  *'  Upon  motion,  Resolved  that  the  treasurer 
of  this  company  be  instructed  to  have  this  company's 
stock  in  the  Northwestern  Development  Company  re- 
issued in  the  name  of  the  Northwestern  Commercial 
Company   (Record,  pp.  60,  61). 

The  25,000  shares  of  plaintiff's  preferred  stock 
together  with  25,000  shares  of  its  common  stock,  repre- 
sented by  the  $125,000  paid  by  defendant,  were  de- 
livered to  and  accepted  by  defendant — but  the  date 
of  deliver^'  is  one  of  the  issues  of  the  case.     That  date 
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or  the  approximate  date  of  such  delivery  is  material 
for  the  reasons:  first,  as  it  is  a  circumstance  tending 
to  show  whether  or  not  there  was  a  repudiation  of  the 
subscription  in  suit;  second,  because  of  the  express 
reference  to  the  charter  and  by-laws  contained  in  the 
form  of  the  plaintiff's  stock  certificate  and  notice 
thereof  to  defendant,  and  third,  because  the  stock  de- 
livered to  defendant  was  issued  in  the  name  of  A.  A. 
Housman  &  Company  and,  subsequent  to  its  delivery 
to  defendant,  was  represented  at  a  meeting  of  plain- 
tiff's stockholders  at  Portland,  Maine,  on  January  23, 
1907,  at  which  meeting  the  acts  of  the  incorporators, 
stockholders,  directors  and  officers  of  plaintiff*  in  the 
issue  of  shares  of  common  stock  were  ratified  and 
adopted  as  the  valid  acts  of  plaintiff  and  its  stock- 
holders (Ex.  DlO,  Record,  pp.  46,  49,  55). 

In  October,  1908,  defendant's  then  president,  Mr. 
W.  R.  Rust,  received  from  plaintiff's  then  president, 
Mr.  E.  J.  Mathews,  a  communication  with  enclosures 
attached  showing  the  capitalization  of  plaintiff  and 
the  purchase  by  it  from  Rosene  of  the  mining  prop- 
erties for  $245,000  cash  and  $3,750,000  in  common 
stock  full  paid   (Rust's  deposition,  Record,  p.  179). 

Later  in  the  same  month,  the  two  presidents  dis- 
cussed with  each  other  the  matter  of  the  profits  to 
plaintiff's  promoters  in  the  organization  of  plaintiff, 
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the  issuance  of  $3,750,000  common  stock  to  Rosene 
and  Rust  then  stated  that  of  that  amount  $2,500,000 
was  set  aside  as  a  bonus  to  subscribers  to  plaintiff's 
preferred  stock  and  the  other  $1,250,000  was  a  per- 
sonal profit  to  Rosene  and  his  associates  (Record,  p. 
181). 

At  a  meeting  of  plaintiff's  stockholders  at  Port- 
land on  January  10,  1912,  the  corporate  name  of 
plaintiff  was  changed  to  Maine  Northwestern  Devel- 
opment Company  (Ex.  Dll,  Record,  p.  47;  Ex.  D3, 
Record,  pp.  44,  70) ;  and  at  an  adjourned  meeting 
of  its  stockholders  at  Portland  on  January  15,  1912, 
it  authorized  a  compliance  with  the  laws  of  the  state 
of  Washington  relative  to  foreign  corporations  doing 
business  in  that  state;  and  levied  assessments  or  calls 
upon  the  unpaid  balance  of  subscriptions  to  its  pre- 
ferred stock   (Ex.  Dl4,  Record,  p.  47). 

On  January  19,  1912,  plaintiff  complied  with 
the  laws  of  state  of  Washington  relative  to  foreign 
corporations  doing  business  in  that  state  and  the 
State  of  Washington  issued  to  plaintiff  its  license  to 
do  business  therein  (Ex.  F.  and  Fl,  Record,  pp.  56, 
57). 

On  January  22,  1912,  plaintiff's  board  of  di- 
rectors at  Seattle  levied  similar  assessments  or  calls 
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upon  the  unpaid  balance  of  subscriptions  to  its  pre- 
ferred stock  (Ex.  Si,  Record,  p.  56)  ;  on  March  1, 
1912,  at  a  meeting  of  plaintiff's  stockholders  at  Port- 
land, the  acts  of  its  stockholders  on  January  10th  and 
15th,  1912,  and  the  acts  of  its  board  of  directors  on 
January  22,  1912,  were  duly  ratified  (Ex.  Dl6,  Rec- 
ord, p.  48). 

Thirty  days'  notice  of  the  assessments  or  calls,  of 
the  time  and  place  where  and  to  whom  payable,  was 
served  upon  defendant  (Ex.  S2,  S3,  Tl-3,  T4,  Rec- 
ord, pp.  57,  62,  63)  but  defendant  failed  to  pay  the 
same. 

On  March  13th,  1912,  after  the  assessments  or 
calls  on  defendant's  subscription  had  become  delin- 
quent, plaintiff's  board  of  directors  authorized  its 
president  to  bring  suit  to  collect  the  same  (Ex.  T5, 
Record,  pp.  63,  124). 

During  the  trial  of  the  case  at  bar  in  the  lower 
court  plaintiff  tendered  defendant  in  court  and  de- 
posited with  the  clerk  of  the  trial  court  for  benefit  of 
defendant,  25,000  shares  of  its  preferred  and  25,000 
shares  of  its  common  stock,  full  paid,  with  revenue 
stamps  duly  attached  and  cancelled. 

The  pleadings  forming  the  issues  in  the  case  are: 
the  amended  complaint  (Record  p.  17), 
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the  amended  answer  to  amended  complaint  (Rec- 
ord p.  23), 

the  reply  (Record  p.  32), 
and  because  of  the  particular  affirmative  defenses  con- 
tained in  the  amended  answer  and  the  new  matter  by 
way  of  estoppel  in  the  reply,  a  reference  to  them  here 
will  better  serve  a  full  consideration  of  the  case  than 
to  attempt  to  summarize  them. 

SPECIFICATION    OF   ERRORS. 

The  errors  asserted  and  intended  to  be  urged  are 
as  follows: 

First:  Because  the  court  erred  in  sustaining  the 
objection  of  defendant  to  the  introduction  in  evidence 
by  plaintiff  of  a  stipulation  between  the  parties  to  said 
cause  of  date  May  11,  1914,  filed  in  the  above  entitled 
cause  May  12,  1914,  stipulating  for  the  amendment 
of  the  pleadings,  to  which  ruling  plaintiff  excepted 
and  its  exception  was  allowed  by  the  court:  (Second 
Assignment  of  Error). 

Which  stipulation,  omitting  the  title  of  court 
and  cause,  was  as  follows: 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto : 

1.  That  the  plaintiff's  complaint  in  the  above  en- 
titled cause  may  be  amended  by  adding  to  paragraph 
X  of  the  original  thereof  on  filed  in  the  above  entitled 
cause,  as  follows: 

"That  between  the  4th  day  of  April,  1906  and  the 
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9th  day  of  November,  1906,  upon  payment  by  defend- 
ant to  plaintiff  of  said  $125,000,  as  aforesaid,  plain- 
tiff issued  to  defendant  and  defendant  accepted  there- 
for, 25,000  shares  of  said  preferred  stock." 

2.  That  defendant's  second  amended  answer 
heretofore  served  and  filed  in  said  cause,  may  be 
amended  by  adding  to  paragraph  numbered  I  of  the 
said  second  amended  answer  the  following: 

"except  that  defendant  admits  that  between  April 
4,  1906  and  November  9,  1906,  plaintiff  issued  to  and 
defendant  accepted,  25,000  shares  of  the  preferred 
capital  stock  of  plaintiff  for  the  $125,000  which  said 
John  Rosene  had  paid  out  of  the  funds  of  this  de- 
fendant; and  defendant  denies  that  any  of  said  pre- 
ferred stock  was  issued  to  or  accepted  by  defendant 
otherwise  than  as  hereinabove  expressly  admitted." 

3.  That  in  paragraph  numbered  I  of  the  second 
affirmative  defense  in  said  second  amended  answer, 
the  date,  "1907"  in  the  first  line  thereof,  be  changed 
to  read  "1906." 

4.  That  said  second  amended  answer  as  thus 
amended,  shall  be  considered  and  stand  as  defend- 
ant's answer  to  said  complaint  as  so  amended. 

Dated  Seattle,  Washington,  May  11,   1914. 

William  H.  Gorham, 

Attor7iey  for  Plaintiff. 

Bogle,  Graves,  Merritt  &  Bogle, 

Attorneys  for  Defendant. 

(Second  Assignment  of  Error.) 

Second:  Because  the  court  erred  in  sustaining 
the  objection  of  defendant  to  the  introduction  in  evi- 
dence by  plaintiff  of  the  minutes  of  the  meeting  of  the 


81 

Executive  Committee  of  defendant  of  date  October  23, 
1907,  including  a  resolution  as  follows: 

"Be  It  Resolved:  That  Mr.  Eccles  be  requested 
to  call  a  meeting  of  the  trustees  at  a  very  early  date, 
for  the  purpose  of  asking  for  the  resignation  of  Presi- 
dent Rosine,  or  accepting  the  resignation  of  the  bal- 
ance of  this  committee," 

to  which  ruling  plaintiff  excepted  and  its  exception 
was  allowed  by  the  court;  (Third  Assignment  of  Er- 
ror). 

Third:    Because  the  court  overruled  the  objection 
*  of  the  plaintiff  to  the  following  question  put  by  de- 
fendant to  its  own  witness,  J.  D.  Trenholme,  on  di- 
rect examination,  to-wit: 

Q.  Did  the  Board  of  Trustees  of  defendant.  Com- 
mercial Company,  at  any  time  ratify  any  subscrip- 
tion made  by  Mr.  Rosine  to  the  capital  stock  of  the 
Development  Company  outside  of  the  subscription 
authorized  at  that  meeting  of  September  5,  1906? 
to  which  the  witness  answered:  "They  did  not,"  to  which 
ruling  plaintiff  excepted  and  its  exception  was  allowed 
by  the  court;  (Sixth  Assignment  of  Error) . 

Fourth:  Because  the  court  overruled  the  ob- 
jection of  plaintiff  to  the  following  question  put  by 
defendant  to  its  own  witness,  J.  D.  Trenholme,  on  di- 
rect examination,   to-wit: 

Q.  Did  you  notify  him,  or  had  he  been  notified, 
so  far  as  you  could  tell  from  your  conversation  with 
him,  of  this  action  of  the  Board  of  Trustees  of  the 
defendant  company? 

to  which  the  witness  answered: 

A.     I   met   Mr.   Davies   at  the   entrance   of  the 
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Butler  Hotel  and  we  walked  into  the  hotel  and  sat 
down  there  and  began  talking  about  the  Develop- 
ment Company,  and  he  asked  me  about  the  trouble 
that  we  are  making  for  Mr.  Rosine  out  here,  and  he 
asked  me  what  it  was  all  about  and  I  told  him.  I 
told  him  of  the  action  of  our  trustees  with  reference  to 
his  subscription.  I  told  him  of  our  action,  of  the 
trustees,  with  reference  to  this  subscription  of  that 
$250,000, 

to  which  ruling  the  plaintiff  excepted  and  its  exception 
was  allowed  by  the  court.  (Seventh  Assignment  of 
Error) . 

Fifth:  Because  the  court  erred  in  refusing  to 
give  the  jury  instruction  No.  16,  as  requested  by  plain- 
tiff, as  follows: 

"The  plaintiff  had  the  legal  right  to  issue  all  of 
its  comjnon  stock  to  John  Rosine  in  part  consideration 
of  the  conveyance  by  Rosine  to  it  of  certain  mining 
properties  and  water  rights,  provided  that  all  of  its 
then  stock  subscribers  and  all  of  the  holders  of  its 
capital  stock  then  outstanding  concurred  therein;  and 
if  you  find  that  all  of  plaintiff's  common  stock  was  is- 
sued to  John  Rosine  for  such  properties,  with  the  con- 
currence of  all  then  stock  subscribers  and  all  of  the 
holders  of  its  capital  stock  then  outstanding,  then  I 
instruct  you  that  such  issue  was  legal;  and  if  you 
further  find  that  all  of  the  four  hundred  and  ninety- 
nine  thousand,  nine  hundred  and  eighty-nine  (499,- 
989)  shares  thereof  alleged  by  Plaintiff  and  admitted 
by  Defendant  as  issued  to  A.  A.  Housman  &  Co.  for 
the  benefit  of  the  subscribers  to  the  preferred  stock  of 
Plaintiff,  there  was  thereafter  by  said  A.  A.  Housman 
&  Co.  assigned  to  and  is  now  held  by  Plaintiff  suf- 
ficient for  Plaintiff  to  issue  and  deliver  to  Defend- 
ant one  share  thereof  for  each  five  dollars  ($5.00) 
paid  on  Defendant's  subscription;  then  I  further  in- 
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struct  you  that  such  issue  and  delivery  by  Plaintiff 
to  Defendant  would  be  in  performance  of  Defendant's 
subscription.  And  I  further  instruct  you  that  the 
validity  of  the  issue  of  Plaintiff's  common  stock  in 
part  consideration  for  the  conveyance  by  Rosine  of 
said  mining  properties  to  the  Plaintiff  would  not  in 
the  least  be  affected  by  the  fact  that  Rosine  was  mak- 
ing a  commission  as  promoter  if  that  fact  was  known 
to  all  directors  of  Plaintiff  and  all  of  its  then  stock 
subscribers  and  all  of  the  holders  of  its  stock  then  out- 
standing and  there  was  no  objection  made  by  any  of 
them  thereto," 

to  which  refusal  plaintiff  excepted  and  its  exception 
was  allowed  by  the  court;  (Eighth  Assignment  of  Er- 
ror). 

Sixth :  Because  the  evidence  showed  that  the  com- 
mon stock  of  plaintiff  company,  fully  paid,  was  legally 
issued  for  a  valuable  consideration  and  was  delivered 
as  follows:  $2,500,000,  par  value,  as  a  bonus  to  the 
subscribers  to  the  preferred  stock  of  plaintiff  com- 
pany, $1,250,000,  par  value,  as  a  bonus  to  John  Ro- 
sine and  his  associates,  promoters  of  plaintiff  com- 
pany;  (Ninth  Assignment  of  Error). 

Seventh:  Because  the  evidence  showed  the  fact 
that  $2,500,000,  par  value,  of  the  common  stock  of 
plaintiff  company,  fully  paid,  was  issued  as  a  bonus 
to  the  subscribers  to  the  preferred  stock  of  plaintiff 
company,  and  the  further  fact  that  $1,250,000,  par 
value,  of  the  common  stock  of  plaintiff'  company,  fully 
paid,  was  issued  and  delivered  to  John  Rosine  and  his 
associates,  promoters  of  plaintiff  company,  as  a  bonus, 
were  known  to  defendant  in  the  month  of  October, 
1908,  more  than  three  years  prior  to  the  commence- 
ment of  this  action;   (Tenth  Assignment  of  Error). 

Eighth:      Because   the   evidence   showed  that  the 
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defendant's  president  reported  the  subscription  in  suit 
and  the  payment  of  $50,000  on  account  thereof  out 
of  defendant's  funds,  at  a  meeting  of  defendant's 
Board  of  Trustees  held  at  Seattle  within  two  weeks 
after  the  making  of  said  subscription,  and  that  upon 
receiving  said  report  the  defendant  failed  to  repudiate 
the  same,  failed  to  notify  plaintiff  of  any  repudiation 
of  same,  and  failed  to  place  the  plaintiff  in  statu  quo; 
(Eleventh  Assignment  of  Error). 

Ninth:  Because  the  evidence  showed  that  at  a 
time  when  defendant  had  acknowledged  that  $75,000 
of  its  funds  had  been  paid  to  plaintiff  to  apply  on  ac- 
count of  the  subscription  in  suit,  to-wit:  On  Septem- 
ber 5,  1906,  it  further  ratified  and  confirmed  said  sub- 
scription by  assuming  to  ratify  and  confirm  it  for  the 
sum  of  $125,000;    (Twelfth  Assignment  of  Error). 

Tenth:  Because  the  evidence  showed  that  there 
was  no  compromise  entered  into  between  the  parties 
releasing  defendant  from  further  claim  of  liability  on 
said  subscription,  as  alleged  in  the  second  Affirmative 
Defense  of  Defendant's  Amended  Answer  to  the 
Amended  Complaint;  (Thirteenth  Assignment  of  Er- 
ror). 

Eleventh:  Because  the  evidence  showed  that 
plaintiff  at  all  times  subsequent  to  its  organization 
had  under  its  ownership  and  control  a  sufficient  amount 
of  the  common  shares  of  its  capital  stock,  legally  is- 
sued, for  a  valuable  consideration,  to  be  able  to  issue 
common  stock,  full  paid,  to  all  the  subscribers  in  the 
preferred  shares,  including  defendant,  in  perform- 
ance of  its  subscription  contract  and  the  subscription 
in  suit;  and  that  plaintiff  tendered  into  court,  for  de- 
fendant's benefit,  25,000  shares  of  common  stock  of 
plaintiff,  legally  issued,  for  a  valuable  consideration, 
to  comply  with  said  subscription  in  suit;  (Fourteenth 
Assignment  of  Error) . 
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Twelfth:  Because  the  evidence  showed  that  the 
allegations  of  the  amended  complaint  and  of  the  reply 
were  true,  and  that  the  allegations  of  the  amended 
answer  were  not  true;  (Fifteenth  Assignment  of 
Error). 

Thirteenth:  Because  the  court  erred  in  entering 
judgment  that  the  plaintiff  take  nothing  by  this  ac- 
tion, and  that  this  defendant  go  hence  without  day 
and  recover  its  costs;  (Sixteenth  Assignment  of  Er- 
ror). 

Fourteenth:  Because  the  court  erred  in  not  en- 
tering a  judgment  for  plaintiff  against  defendant  in 
accordance  with  the  prayer  of  the  amended  complaint; 
(Seventeenth  Assignment  of  Error). 

ARGUMENT. 

The  acts  and  proceedings  of  plaintiff's  incorpora- 
tors, stockholders  and  directors  in  the  organization  of 
their  corporation,  the  purposes  of  its  incorporation,  its 
capitalization,  classes  of  capital  stock,  amount  and 
value  of  each  class,  its  code  of  by-laws,  the  resolution 
of  its  board  directing  the  purchase,  and  the  purchase 
under  that  resolution,  of  the  mining  property,  the  is- 
suance of  $3,750,000  common  stock  full  paid  and 
payment  of  $245,000  to  Rosene,  as  payment  for  the 
mining  property,  the  deposit  of  $2,500,000  of  that  com- 
mon stock  full  paid  with  A.  A.  Housman  &  Com- 
pany for  the  benefit  of  subscribers  to  preferred  stock 
of  plaintiff  and  the  retention  by  Rosene  as  a  bonus 
for  himself  and  his  associates,  of  $1,250,000  of  that 
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common  stock  full  paid,  the  payment  by  Rosene  on 
behalf  of  defendant  of  $50,000  in  April  and  of  $25,- 
000  in  July,  1906,  on  account  of  the  subscription  in 
suit,  the  levying  of  the  assessments  or  calls  and  notice 
to  defendant  thereof  are  all  matters  of  record  and 
formal  proof,  and,  together  with  the  fact  of  the  sub- 
scription in  suit  by  Rosene  on  behalf  of  defendant  and 
Rosene's  report  of  that  subscription  and  of  the  pay- 
ment in  April,  1906  of  $50,000  on  account  of  the 
same,  are  all  facts  undisputed  by  defendant,  except  as 
to  the  bona  fides  of  the  valuation  by  plaintiff's  di- 
rectors of  the  mining  property  purchased  from  Ro- 
sene. The  legal  questions  arising  from  these  facts  are 
in  dispute. 

The  action  of  defendant's  board  of  trustees,  both 
at  the  April  meeting  when  the  subscription  in  suit 
was  first  reported  by  Rosene  and  at  the  meeting  in 
the  September  following,  when,  after  a  discussion  of 
the  subscription  in  suit  resolutions  were  adopted  auth- 
orizing a  subscription  to  plaintiff's  preferred  stock 
in  the  sum  of  $125,000  and  directing  a  disposal  of 
the  stock  held  by  defendant  in  plaintiff  down  to  $50,- 
000,  is  in  dispute  and  the  facts  are  only  to  be  ascer- 
tained from  defendant's  records  and  the  testimony  of 
the  former  attorney  and  former  trustees  of  defend- 
ant present  at  those  meetings;  of  those  present,  all  are 
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dead  except  Hartman,  former  attorney,  and  Thom- 
sen,  Treat,  Trenholme  and  Rosene,  former  trustees; 
Rosene,  though  presiding  at  that  April  meeting  and 
called  as  a  witness  by  defendant  was  not  interrogated 
as  to  the  action  of  defendant's  board  at  that  April 
meeting,  by  defendant,  and  objection  was  made  by 
defendant  to  plaintiff  so  interrogating  him  unless 
plaintiff  made  him  its  own  witness;  why  plaintiff  did 
not  make  him  its  own  witness  for  the  purpose  of  ehcit- 
ing  the  facts  with  reference  to  that  April  meeting 
will  be  patent  upon  the  most  cursory  reading  of  Ro- 
sene's  testimony. 

The  testimony  of  Thomsen,  for  the  plaintiff,  and 
of  Hartman,  Treat  and  Trenholme,  for  the  defend- 
ant, is  in  direct  conflict  so  far  as  concerns  the  action 
of  defendant's  board  at  that  April  meeting. 

POINTS  AND  AUTHORITIES. 
I. 

The  subscription  in  suit,  though  its  execution  and 

delivery  were  brought  home  to  defendant's  board  of 
trustees  within  a  fortnight  after  such  delivery,  was 
not  disaffirmed  or  repudiated  by  defendant  and 
thereupon  becaine  a  binding  obligation  on  the  part  of 
defendant.  (Fourth  and  Eighth  Specifications  of 
Error) . 

A  repudiation  of  an  unauthorized  act  of  an  agent. 
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by  defendant  to  discredit  Thomsen's  testimony  or  to 
attack  his  credibility  as  a  witness. 

Hartman,  former  attorney,  Treat  and  Tren- 
holme,  former  treasurer  and  secretary  and  former 
trustees,  of  defendant,  were  called  by  defendant  to 
explain  their  own  actions  as  such  former  officers  and 
attorney. 

We  are  content,  after  making  due  allowance  for 
the  lapse  of  memory  in  the  passage  of  time  from  1906 
to  1916,  to  rest  the  credibility  or  want  of  credibility 
of  Hartman,  Treat  and  Trenholme  as  witnesses,  where 
it  must  rest,  upon  their  own  testimony  as  to  what 
transpired  at  defendant's  board  meeting  in  Septem- 
ber following  and  as  to  their  reasons  for  the  acts  of 
the  board  at  that  meeting;  and  while  it  might  be  de- 
sirable to  analyze  that  testimony  concerning  the  Sep- 
tember meeting  for  the  purpose  of  demonstrating  now 
the  credibility  of  the  witnesses  upon  this  issue  of  dis- 
affirmance at  the  April  meeting  it  will  be  more  order- 
ly to  allow  it  to  develop  itself  when  discussing,  later 
in  its  proper  place  in  this  brief  that  September  meet- 
ing. 

If  the  resolution  of  repudiation  v/as  formally 
adopted  that  would  dispose  of  the  matter  so  far  as 
the  April  meeting  was  concerned,  except  in  so  far  as 
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such  disposition  was  modified  or  changed  by  subse- 
quent acts  of  defendant. 

Assuming  there  was  no  such  resolution  formally 
adopted,  was  there  such  action  on  the  part  of  defend- 
ant's board  as  was  tantamount  to  the  formal  adoption 
of  such  resolution? 

It  appears  that,  at  the  April  meeting,  each  trus- 
tee of  defendant,  except  Rosene,  there  present,  de- 
nied the  authority  of  Rosene  to  bind  the  defendant 
by  the  subscription  in  suit,  each  trustee  was  opposed 
to  having  the  subscription;  but  in  view  of  Rosene's 
statements  to  that  board  and  the  board's  acquiescence 
therein,  that  he  would  dispose  of  the  subscription,  of 
the  stock  represented  by  it  and  refund  the  money,  it 
is  fair  to  require  evidence  not  only  of  a  unison  or  as- 
sent of  the  minds  of  the  majority  of  the  board  but  evi- 
dence of  the  *'so  ordering  it,"  to  relieve  defendant  from 
liability  on  the  subscription;  and  the  evidence  fails  to 
show  such  "so  ordering  it/' 

Thompson,  Corp.,  sec  5219.  Note  5. 
(b)  Notice  of  repudiation:  Trenholme,  secretary 
and  trustee  of  defendant,  testifies:  (A  very  short 
time  after  this  April  meeting)  he  met  Mr.  Davis,  presi- 
dent of  plaintiff,  a  member  of  the  firm  of  A.  A.  Hous- 
man  &  Company,  and  a  resident  of  New  York,  at  the 
entrance   of   the   Butler   Hotel   in    Seattle   and   they 
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walked  into  the  hotel  and  sat  down  there  and  began 
talking  about  the  Development  Company  and  Mr. 
Davis  asked  witness  about  the  trouble  that  they  were 
making  for  Rosene  out  here  and  what  it  was  all 
about  and  witness  told  him  of  the  action  of  their  trus- 
tees with  reference  to  the  Rosene  subscription  of  $250,- 
000  (Record,  p.  105). 

Hartman  testified  that  H.  C.  Davis  of  New  York, 
was  the  president  of  plaintiff  at  that  time,  a  partner 
of  A.  A.  Housman  &  Company;  that  he  thought  he 
saw  Trenholme,  defendant's  secretary,  talking  with 
Mr.  Davis  with  respect  to  this  notice  at  different  times 
when  he  was  here  in  the  summer  of  1906;  and  it  was 
witness'  recollection  also  in  the  spring  of  1907,  Davis 
was  around  here  quite  a  good  deal  for  quite  a  good 
while   (Record,  p.  82). 

The  plaintiff's  record  shows  that  Rosene  was  its 
managing  director  with  full  power  and  authority  to 
take  charge  of  the  operation  of  the  company  (Ex.  D2, 
Record,  p.  42)  ;  Rosene  was  the  officer  in  charge  of  the 
operations  of  the  company,  mainly  carried  on  at  Seat- 
tle and  Nome.  It  does  not  appear  from  the  Record 
that  Davis  was  present  at  any  time  in  Seattle  on  the 
business  of  plaintiff  or  that  he  transacted,  as  such 
president,  any  business  for  the  plaintiff  at  Seattle.  ] 
His  home  and  place  of  business,  both  as  to  the  firm  of 
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A.  A.  Housman  &  Company  and  as  to  the  plaintiff 
was  in  New  York  City. 

The  general  rule  is  that  notice  of  a  fact  acquired 
by  an  agent  while  transacting  the  business  of  his  prin- 
cipal operates  constructively  as  notice  to  his  principal. 
And  as  a  corporation  acts  or  is  acted  upon  only 
through  its  officers,  this  rule  apphes  with  peculiar 
force  to  corporations. 

Thompson,  Corp.,  sec.  5189. 

But  this  rule  is  subject  to  the  exception,  that 
where  the  president  is  totally  disassociated  from  the 
company's  business,  as  where  he  is  on  a  journey,  no- 
tice to  him  is  not  notice  to  the  corporation. 

10  Cyc.   1059. 

We  submit  that  the  fourth  specification  of  error 
is  well  taken. 

(c)  The  status  quo:  The  subscription  had  been 
delivered  to  plaintiff  and  $50,000  had  been  paid  on  ac- 
count of  it,  when  it  was  reported  with  that  payment 
to  defendant's  board;  this  amount  was  credited  plain- 
tiff and  debited  "Investment"  account,  on  the  books 
of  defendant  (Ex.  Kl);  and  was  included  in  defend- 
ant's "capital  assets"  in  its  annual  report  for  the  year 
ending  April  30,  1906,  published  by  defendant  to  its 
stocldiolders ;   neither  when  the  alleged   resolution   of 
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repudiation  in  April  was  adopted  nor  at  any  time 
thereafter  were  cross  entries  made  on  defendant's 
books  debiting  plaintiff's  account  and  crediting  "In- 
vestment" account  with  this  item;  the  item  of  $50,000 
was  allowed  to  remain  as  originally  entered,  for  all 
time,  and  this,  notwithstanding  Trenholme,  secretary 
of  defendant,  had  supervision  of  the  general  affairs 
of  his  company  and  in  a  general  way  kept  posted  from 
time  to  time  as  to  the  state  of  the  accounts  between  the 
company  and  other  parties  it  was  doing  business  with 
(Record,  p.  106). 

A  redelivery  of  the  subscription  itself  was  not 
demanded  of  the  plaintiff  but  it  was  allowed  to  re- 
main in  plaintiff's  possession  until  produced  in  evi- 
dence by  plaintiff  at  the  trial  in  this  action. 

As  to  what  was  done  about  the  $50,000  paid  at 
the  time  of  the  adoption  of  the  alleged  resolution 
of  repudiation: 

Trenholme  testifies: 

Mr.  Rosene  made  the  statement  that  if  we  did 
not  want  that  investment  he  could  readily  take  and 
sell  the  amount  that  he  had  subscribed  for  their  com- 
pany and  he  asked  that  we  make  no  official  record  of 
that  meeting  for  the  reason  that  it  might  handicap 
him  when  he  took  the  matter  up  as^ain  with  his  New 
York  associates.  (Record,  p.  104). 

*  *  *  (Witness  was  asked:  "What  action  was 
taken  about  that  $50,000;  what  was  done  about  that,** 
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to  which  he  answered) :  That  Mr.  Rosene  was  to  sell 
that — he  was  to  reimburse  them,  defendant,  even  for 
that  $50,000 — that  amount  was  to  be  made  good  to 
the  Commercial  Company.    (Record,  p.  106). 

*  *  *  Mr.  Rosene  was  to  dispose  of  the  stock  of 
this  subscription  and  get  us  back  even  the  $50,000 
that  he  had  paid,  they  were  to  be  reimbursed  for  that 
amount.  (Record,  p.  113). 

Hartman  testifies: 

(After  the  alleged  adoption  of  the  resolution  of 
repudiation)  then  Mr.  Rosene  pleaded  with  the  board 
to  not  make  a  record  of  the  matter  in  the  record  books 
because,  he  said,  that  even  if  the  board  did  not  think 
the  property  valuable,  or  the  prospects  valuable  or 
the  investment  valuable,  there  was  plenty  of  people 
who  did,  and  he  would  have  the  Company  entirely 
relieved  from  what  he  had  done  and  others  would 
take  the  entire  subscription;  would  return  the  $50,- 
000  to  the  treasurer  which  he  had  paid  and  that  the 
Company  would  not  have  any  obligation  out,  and  if 
a  record  was  made  and  the  matter  was  talked  about 
it  would  lessen  his  chance  of  correcting  the  situation 
and  relieving  him  from  much  embarrassment  because 
he  would  make  good  by  having  others  take  the  stock 
which   had   been   set   aside   under   that   arrangement. 

(Record,  p.  80). 

*  *  *  It  (making  a  record  of  the  resolution  of 
repudiation)  did  not  impress  him  of  so  much  import- 
ance because  of  his  belief  that  Mr.  Rosene  would  be 
able  to  get  the  money  back  and  relieve  the  Company 
entirely  from  what  he  had  attempted  to  do;  he  be- 
lieved that  he  (Rosene)  would  do  it  and  it  seemed 
like  a  mere  formality  and  his  (Rosene's)  explanation 
was  made  and  when  he  (Rosene)  found  they  did  not 
want  to  go  on,  he  (Rosene)  would  have  it  placed  in 
another  way  entirely.    (Record,  p.  85). 
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Treat  testifies: 


That  everybody  was  in  favor  of  it  (resolution 
of  repudiation)  and  it  carried;  Mr.  Rosene  then  said 
that  the  stock  had  been  oversubscribed  in  New  York 
and  it  would  be  much  easier  for  him  and  it  would  keep 
him  in  better  standing  with  his  associates,  if  they  did 
not  take  any  action  that  would  reflect  upon  the  sub- 
scription, and  begged  them  not  to  do  it  and  assured 
them  that  he  would  let  the  people  who  had  subscribed 
in  the  east  take  the  stock  in  their  stead,  and  asked 
them  for  that  reason  to  leave  it  off  their  record  and 
not  to  make  any  permanent  record  of  it,  and  they 
consented  to  it,  thought  that  would  be  the  simplest 
way  out  of  it,  so  it  was  not  put  on  the  record.  (Record, 
p.  94). 

While  it  is  true  that  where  a  corporation  re- 
pudiates promptly  the  unauthorized  act  of  its  presi- 
dent and  returns  or  tenders  back  its  shares,  it  may 
maintain  an  action  against  the  corporation  whose 
stock  has  been  subscribed,  to  recover  what  has  been 
paid;  in  the  case  at  bar  the  plaintiff'  manifested  an 
intention  to  look  to  Rosene  individually  and  not  to 
the  resolution  of  repudiation  to  relieve  it  of  the  situa- 
tion and  secure  a  refund  of  the  money  paid. 

Defendant  was  acquiescing  in  Rosene  acting  as 
its  agent  in  disposing  of  the  subscription  and  stock 
under  it  and  securing  a  refund  of  the  money. 

For  it  must  be  borne  in  mind  that  in  defendant's 
board  meeting,  where  Rosene  was  presiding,  any  as- 
surance Rosene  made  to  which  the  board  assented, 
was  made  by  Rosene  as  an  individual  or  in  his  capac- 
ity of  president  of  defendant,  and  not  as  an  officer  or 
agent  of  plaintiff;  defendant's  trustees  were  charged 
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with  the  knowledge  that,  as  a  matter  of  law,  Rosene 
could  not,  while  a  member  of  and  presiding  at,  de- 
fendant's board,  act  in  an  official  capacity  for,  or  bind, 
the  plaintiff  in  transactions  between  the  two  corpora- 
tions. 

And  in  such  acquiescence  of  defendant  in  Ro- 
sene acting  as  its  agent  in  disposing  of  the  subscrip- 
tion and  the  stock  represented  by  it  and  in  securing 
a  refund  of  the  money,  instead  of  relying  upon  an  ab- 
solute repudiation  and  the  consequent  right  to  recover 
the  money  from  plaintiff,  the  defendant,  in  view  of 
Rosene's  statements,  at  the  time,  may  have  been  moved 
by  considerations  of  self-interest,  a  desire  to  shield  its 
own  reputation  as  a  going  business  concern  by  shield- 
ing the  reputation  of  its  president;  to  protect  its  credit 
and  standing  by  concealing  any  breach  between  its 
president  and  the  balance  of  its  board  of  trustees; 
fear  of  disturbing  the  pending  negotiations  with  New 
York  capitalists  for  the  controlling  interest  in  defend- 
ant, as  evidenced  by  defendant's  minutes,  might  have 
moved  defendant  to  waive  a  repudiation  of  the  sub- 
scription and  to  consent  to  look  to  Rosene  to  dispose 
of  the  matter. 

Assuming  the  adoption  of  the  resolution  of  re- 
pudiation, we  have  a  repudiation  which  would  re- 
lieve defendant  from  all  liability  and  operate  to  give 
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the  defendant  a  right  to  demand  and  recover  of  plain- 
tiff the  money  theretofore  paid;  and  then  we  have  the 
further  action  on  the  part  of  the  board  consenting  to 
look  to  Rosene  to  relieve  them  of  the  situation,  to  dis- 
pose of  the  subscription  or  stock  represented  by  it  and 
refund  the  money.  The  two  actions  are  inconsistent 
and  the  latest  adopted  must  govern  the  situation.  In- 
stead of  an  absolute  repudiation,  which  in  itself  would 
relieve  defendant,  the  defendant  signifies  that  it  does 
not  want  the  investment  and  allows  Rosene,  its  presi- 
dent, to  dispose  of  it  in  a  manner  that  its  money  will 
be  refunded  and  it  will  be  relieved  from  further  liabil- 
ity. 

Under  such  conditions  the  issuance  and  delivery 
of  stock  under  the  subscription  would  be  subject  to 
the  order  of  defendant  and  plaintiff  would,  as  a  mat- 
ter of  law,  be  bound  by  the  subscription  in  suit  in  its 
possession  to  deliver  stock  under  it  to  defendant  or 
order.  The  plaintiff  was  not  placed  in  statu  quo;  it 
held  defendant's  subscription,  still  a  valid  and  subsist- 
ing contract,  the  disposal  of  which  was,  by  defendant's 
action  entrusted  to  the  latter's  president. 

The  subscription,  although  made  without  author- 
ity of  the  trustees  of  defendant,  having  been  partly 
executed  by  the  payment  of  $50,000,  was  not  void  but 
voidable. 
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A.  ^C.  Coml  Co.  V.  Solner,  123  Fed.  855,  9th 
C.  C.  A. 

And,  as  in  the  case  of  rescinding  a  contract  for 

fraud,  to  rescind  the  subscription  the  parties  must  be 

placed  in  statu  quo. 

9  Cyc.  437  and  cases. 

For  just  and  wise  reasons  the  law  gives  to  one 
who  is  induced  by  fraud  to  make  a  contract,  the  op- 
tion upon  discovery  of  the  facts  constituting  the  fraud, 
to  rescind  the  contract  and  restore  the  consideration 
or  to  affirm  it  and  recover  the  damages  he  has  sus- 
tained. But  it  imposes  upon  him  the  imperative  duty 
to  exercise  his  option  to  release  the  party  with  whom 
he  has  contracted,  to  restore  any  consideration  he  has 
received  which  may  be  restored,  and  to  place  the  par- 
ties as  near  as  may  be  in  statu  quo,  immediately  upon 
discovery  of  the  fraud,  if  he  would  rescind  or  avoid  his 
contract.  Nor  does  it  permit  him  to  speculate  upon 
his  option,  to  lie  in  ambush  for  years,  until  changes  in 
the  conditions  or  markets  make  his  interest  plain,  be- 
fore he  makes  his  choice.  Silence,  delay,  acquiescence 
or  the  use  or  retention  of  any  of  the  fruits  of  the  con- 
tract for  any  considerable  length  of  time  after  discov- 
ery of  fraud  is  in  itself  an  exercise  of  the  option  and 
constitutes  a  complete  and  irrevocable  ratification  of 
the  transaction.  (Cases).  This  rule  is  peculiarly  ap- 
plicable to  cases  of  the  character  here  in  question,  where 
the  property  in  controversy  is  stocks  of  mining  and 
other  like  corporations  which  are  speculative  in  char- 
acter. 

Wheeler  v.  McNeil,  101  Fed.  685. 

If  one  who  is  induced  to  make  a  trade  or  sale  by 
fraud  v\'ould  rescind  it  he  must  immediately  upon  his 
discovery  of  the  fraud  announce  his  intention  so  to  do, 
and  return  all  consideration  he  has  received,  to  the  end 
that  the  parties  vany  be  put  in  statu  quo  before  sub- 
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sequent  transactions  have  made  such  action  impos- 
sible. Silence,  delay,  vacillation,  acquiescence  or  the  re- 
tention or  use  of  any  of  the  fruits  of  the  sale  or  trade 
that  are  capable  of  restoration  for  any  considerable 
length  of  time  after  the  discovery  of  fraud,  constitute  a 
complete  and  irrevocable  ratification  of  the  transaction. 

Stuart  V.  Hayden,  72  Fed.  402,  8th  C.  C.  A. 

We  submit  that  each  of  the  three  elements  neces- 
sary to  a  repudiation  of  the  subscription  was  lacking 
in  the  case  at  bar ;  that  there  was  no  action  of  the  board, 
as  such,  on  the  subscription;  that  even  conceding  such 
action,  there  was  no  notice  to  plaintiff;  and  even  con- 
ceding such  action  and  notice,  the  plaintiff  was  not 
placed  in  statu  quo;  and  that  it  necessarily  follows, 
even  conceding  for  the  sake  of  argument  that  Rosene 
was  without  authority  in  the  first  instance  to  make  the 
subscription  on  behalf  of  defendant,  that  the  subscrip- 
tion was  given  validity  by  the  failure  of  defendant  to 
affirm  or  disaffirm  promptly  on  knowledge  of  the  sub- 
scription being  brought  home  to  it;  such  failure  was  in 
law  an  acquiescence  in  the  act  of  the  agent. 

And  this  is  true  when  any  element  of  disaffirmance 
is  lacking,  as  the  failure  to  give  notice  or  the  failure  to 
place  the  other  party  in  statu  quo.  We  submit  that 
the  eighth  specification  of  error  is  well  taken. 

II. 

The  action  of  defendant's  hoard  on  September  5, 
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1906,  after  fully  discussing  the  subscription  in  suit,  in 
authorizing  a  subscription  to  stock  of  plaintiff  for  de- 
fendant in  the  sum  of  $125,000,  wa^,  in  legal  effect, 
a  ratification  of  the  subscription  in  suit. 

(Ninth  Specification  of  Error). 

The  minutes  of  defendant's  board  meeting  on  Sep- 
tember 5,  1906,  read  as  follows: 

The  question  of  Mr.  Rosene's  subscription  to  the 
stock  of  the  Northwestern  Development  Company 
was  fully  discussed,  and  Mr.  Thomson  introduced  the 
following  resolution: 

RESOLVED:  That  the  president  be  authorized 
to  subscribe  to  the  stock  of  the  Northwestern  Develop- 
ment Company  for  this  company  in  the  sum  of  $125,- 
000. 

Mr.  Thomson  moved  the  adoption  of  the  above 
resolution  and  the  same  being  seconded  by  Mr.  A.  J. 
Trimble,  the  same  was  put  to  a  vote  and  unanimously 
carried. 

The  following  resolution  was  introduced  by  Mr. 
Thomson  and  seconded  by  Mr.  A.  J.  Trimble  and  was 
unanimously  adopted,  viz.: 

WHEREAS,  it  was  necessary  to  provide  funds 
to  build  or  purchase  additional  steamers  for  the  com- 
pany's use; 

RESOLVED:  That  the  president  be  instructed 
to  sell  or  dispose  of  the  stock  held  by  this  company  in 
the  Northwestern  Development  Company  down  to 
$50,000.     (Exhibit  H,  Record,  pp.  59,  94), 
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There  had  been  a  credit  of  $50,000  on  the  subscrip- 
tion in  suit  reported  by  Rosene  at  the  April  meeting 
of  defendant's  board  (Record,  p.  66)  and  a  credit  of 
$25,000  on  July  15th  following  (Exhibit  1,  Record,  pp. 
66,  68). 

Mr.  Trenholme  testifies,  as  to  this  latter  credit  that 
he  might  have  known  about  it  prior  to  September  5th 
but  did  not  know  it  prior  to  Mr.  Rosene's  going  to 
Nome  (Record,  pp.  106-107)  ;  that  Mr.  Rosene  went 
to  Nome  either  the  first  or  second  sailing  of  their  steam- 
er, the  last  of  June  or  the  first  of  July  (Record,  p. 
105),  (but  Rosene  was  present  at  Seattle  at  the  meet- 
ing of  defendant's  Board  July  20,  1906 — Record,  p. 
60) ;  that  he  learned  later  in  the  year  (than  the  April 
meeting),  before  the  September  meeting,  that  there 
had  been  an  item  of  $25,000  credited  on  open  account 
for  plaintiff  on  their  books;  not  on  this  subscription; 
all  he  learned  about  it  was  just  as  you  see  on  that 
memo,  (defendant's  exhibit  1,  Record,  p.  113),  w^hich 
read  that  it  teas  on  the  subscription;  it  looked  that  the 
whole  item  as  shown  by  the  voucher  was  a  credit  on 
the  subscription  (Record,  pp.  113-114) ;  that  there  was 
an  item  similar  to  the  $50,000  already  gone  into  the 
same  channels  as  that  $25,000;  there  v/as  nothing  they 
could  do  until  Mr.  Rosene  returned  to  Seattle  (Rec- 
ord, p.  114)  ;  on  July  15,  1906,  plaintiff*  had  a  balance 
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of  $75,000  to   its  credit  on  defendant's  books    (Ex- 
hibit Kl,  Record,  p.  114). 

When  asked:  "Now,  why  didn't  you  charge  back 
this  item,  if  that  had  been  wrongfully  credited  to 
them?'*  Trenholme  answered:  Why  charge  it  back, 
that  he  would  not  have  charged  it  back  until  Mr.  Ro- 
sene  came  back.  (Record,  pp.  114-115).  Still,  he  says, 
he  had  supervision  of  the  general  affairs  of  defend- 
ant, that  in  a  general  way  he  kept  posted  from  time 
to  time  as  to  the  state  of  the  accounts  between  the  com- 
pany and  other  parties  it  ^^^as  doing  business  with. 
(Record,  p.  106). 

With  only  $75,000  credited  on  the  subscription 
in  suit  on  September  5,  1906,  defendant,  to  account 
for  its  resolution  authorizing  a  subscription  in  the 
sum  of  $125,000,  attempted  to  show: 

First:      By   Hartman   and    Treat  that   plaintiff 

was  indebted  to  defendant  for  freight  and  goods  in 

the  sum  of  the  difference  between  the  $125,000  and 
$75,000. 

Hartman  testifies: 

That  the  $50,000  that  was  paid  in  the  first  in- 
stance and  which  was  to  be  returned  by  Mr.  Rosene 
under  the  suggestions  and  talk  in  the  April  meet- 
ing, had  not  been,  and  more  money  had  been  paid 
to   plaintiff;   witness   thought   it   was   on   account   of 
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freight  bills  and  goods  sold   plaintiff  at   Nome   and 
things  like  that.   (Record,  p.  82). 

That  it  was  stated  at  the  meeting  of  the  direc- 
tors who  were  there,  including  Mr.  Trenholme,  who 
had  supervision  of  all  of  the  accounts  at  all  times, 
that  in  addition  to  $50,000,  $75,000,  or  thereabouts, 
more  as  he  recalled,  had  been  added,  had  been  taken 
out  of  the  defendant's  treasury  and  paid  to  plaintiff 
and  that  they  did  not  see  their  way  clear  to  get  that 
money  back  and  they  had  better  settle  it  by  taking 
shares  of  stock  to  the  amount  of  $125,000,  as  that  would 
settle  the  whole  thing  and  make  everybody  agreeable 
in  both  companies  to  settle  it  that  way.  That  was  the 
general  plan  on  which  they  proceeded,  and  then  a 
resolution  was  passed  to  take  those  shares  and  pay 
for  them — the  payment  having  already  been  made  as 
stated.    (Record,  p.  82). 

Did  not  know  that  he  (Trenholme)  reported  at 
this  meeting  in  witness'  presence;  it  might  have  been 
the  treasurer,  Mr.  Treat,  as  witness  remembered — or 
they  had  something  pending — witness  knew  there  was 
a  lot  of  freight  at  one  time  involved  there — that  he 
had  the  impression  that  they  had  a  large  freight  item 
and  stores  sold  at  Nome,  because  the  defendant  ran 
a  store  at  Nome — the  defendant,  as  he  recalled,  sold 
merchandise  to  plaintiff  that  was  operating  up  in 
Alaska  and  they  were  not  paid  for  it  over  the  counter 
and  this  became  a  matter  of  debit  and  credit  and  the 
plaintiff  had  obtained  from  the  defendant  a  consider- 
able amount  of  value  in  the  way  of  freight  and  goods 
that  was  sent  up  by  itself  and  merchandise  they 
bought  and  other  things,  as  he  recalled  the  circum- 
stances now;  that  he  believed  would  put  them  in  debt 
to  the  defendant,  if  they  bought  and  did  not  vslj  ca^h 
over  the  counter.  (Record,  p.  85).  His  understand- 
ing, as  he  had  told  counsel,  was  that  that  was  the 
amount  of  the  incurred  or  the  incurring  liability — ob- 
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ligation — and  he  thought  it  was  $75,000.   (Record,  p. 
87). 

And  Treat  testifies: 

That  they  had  a  general  discussion  and  looked  in- 
to the  accounts  of  both  companies  and  found  the 
Northwestern  Development  Company  owed  the  North- 
western Commercial  Company  such  an  amount  for 
freight  and  supplies  that  if  they  were  to  settle  upon 
a  $125,000  sum,  it  would  merely  square  the  account 
and  make  it  satisfactory  to  both  companies  and  start 
over  again  as  it  were ;  so  the  transfers  were  made ;  there 
had  been  some  transfers  made  in  the  book  v/ithout  com- 
ing up  before  them — he  did  not  think  there  was  any 
cash  paid  for  any  of  the  stock;  he  thought  it  was 
merely  a  question  of  bookkeeper's  transfer  and  journal 
entries;  that  he  was  the  treasurer  at  that  time;  that 
there  had  not  been  any  cash  payments  on  this  Rosene 
subscription  that  he  knew  of;  he  never  knew  how  it 
was  paid  for.  All  of  those  things  came  up  at  that 
time.  They  found  there  had  been  entries  and  cross 
entries  and  credits  and  debits  and  that  by  making  it 
$125,000  they  could  nearly  square  the  accounts  and 
it  would  seem  to  be  the  proper  thing  to  do — a  com- 
promise arrangement — and  that  resolution  was  passed. 
(Record,  p.  95). 

They  talked  over  the  amounts  and  called  in  the 
accountants  and  found  that  there  had  been  credits 
for  freight  and  for  Nome  stores,  and  so  on,  he  did  not 
think  he  examined  the  books  personally.     (Record,  p. 

07). 

And  when  asked — "You  don't  know  anything 
about  the  actual  accounts,  do  you — one  way  or  the 
other?"  Treat  answered:  "That  he  knew  there  was, 
approximately,  $125,000;  that  was  what  was  told  them 
at  that  time;  that  his  recollection  was  that  that  there 
v/as   altogether  about  that  lump  sum,  $125,000,   one 
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way  and  another,  as  he  recalled  it,  so  that  in  their 
making  that  $125,000  subscription  it  would  practical- 
ly square  the  account.  That  he  thought  the  debt  was 
largely  for  freight.   (Record,  p.  97). 

*  *  *  so  that,  as  he  understood  it,  the  two  items 
then  of  $50,000  which  had  been  credited  to  them  orig- 
inally on  the  subscription  and  the  $75,000  which  they 
owed  for  freight  principally  would  make  up  the  $125,- 
000;  he  thought  that  was  wiping  out  the  freight;  he 
thought  that  was  crediting  them  instead  of  charging 
them — crediting  them  with  the  stock  and  charging 
them  with  the  freight;  he  did  not  know  what  entries 
were  made;  there  were  a  great  many  entries  and  cross- 
entries,  he  was  not  a  bookkeeper  and  could  not  tell; 
he  was  treasurer,  but  he  had  his  man  in  there;  witness 
never  had  anything  to  do  actually  with  it;  he  did  not 
do  it  personally;  he  hired  a  man  to  do  the  work  in 
there  as  treasurer.   (Record,  p.  98). 

*  *  *  That  he  could  not  tell  where  the  freight 
is  charged;  could  not  tell  on  that  ledger  account 
where  the  freight  M^as  charged  against  the  $125,000 
that  is  credited  to  the  company  on  their  subscription; 
would  not  want  to  try,  because  he  was  not  an  exper- 
ienced bookkeeper.  *  *  *  That  his  impression  was  that 
the  larger  portion  of  that  $75,000,  or  of  the  allowance 
they  were  making  in  September  to  foot  up  to  $125,- 
000  as  an  offset  to  the  subscription  was  freight. 
*  *'  *  He  would  say  the  most  of  it  was  freight.  (Rec- 
ord, p.  100). 

Second:  By  Trenholme,  that  plaintiff  was  in- 
debted to  defendant,  not  for  freight  and  goods,  but 
on  open  account  on  September  5th,  in  excess  of  $50,- 
000,  which  together  with  the  $75,000  previously  paid 
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on  the  subscription  would  amount  to  $125,000  author- 
ized on  a  subscription. 

Trenholme  testifies: 

That  at  a  meeting  of  the  Board  of  Trustees,  Sep- 
tember 5th  the  question  came  up  as  to  this  subscription 
to  the  stock  of  the  plaintiff;  at  that  time  they  agreed 
to  authorize  Mr.  Rosene  to  subscribe  for  $125,000;  at 
that  time  the  plaintiff  owed  the  $125,000,  which  in- 
cluded the  $75,000  which  had  been  paid  *  *  *  Plaintiff 
had  already  been  given  credit  for  $75,000  on  this  sub- 
scription— it  was  not  on  this  subscription,  the  orignial 
seventy-five  was  not  on  the  subscription — plaintiff  owed 
that  much  money  to  defendant;  up  until  that  time  de- 
fendant did  not  regard  it  as  a  subscription  at  all;  in 
addition  to  that  plaintiff  owed  them  some  $50,000  odd 
dollars.   (Record,  p.  106). 

*  *  *  That  on  September  5th  this  plaintiff  com- 
pany owed  them  $57,692,  which,  added  to  the  $75,000 
which  had  been  charged  against  their  company  and 
credited  plaintiff,  would  make  a  little  over  $125,000. 
(Record,  p.  115). 

Trenholme  was  then  asked: 

"And  it  was  for  the  reason  that  these  accounts 
about  balanced  in  that  way,  that  you  said,  'Well,  we 
will  take  $125,000  of  this  stock  and  call  it  square?'  " 
and  answered: 

"That  might  have  entered  into  it,  but  they  de- 
cided to  take  the  $125,000  of  that  subscription;  that 
was  what  they  decided  to  do;  their  books  showed  that 
they  had  already  been  paid  a  certain  amount  on  the 
subscription,  so  that  they  decided,  after  discussing  it 
very,  very  thoroughly,  that  they  would  take  $125,000 
because  they  took  it  up  and  discussed  it  and  decided 


58 

to  make  it;  this  controversy  was  hanging  all  the  sum- 
mer."   (Record,  p.  115). 

*  *  *  The  plaintiff  had  $75,000  of  their  money 
already  and  perhaps  $100,000;  plaintiff  owed  them 
$57,000  more  on  open  account;  decided  to  dispose  of 
it  one  way  or  the  other,  whether  they  were  going  to 
subscribe  or  not — they  decided  to  subscribe  and  auth- 
orized him  to  subscribe.  (Record,  p.  115). 

Witness  was  then  asked: 

"Now,  why,  having  only  $75,000  invested  in  this 
subscription,  why  raise  it  $50,000  more  and  then  on 
the  same  day  authorize  a  disposal  down  to  fifty?" 

And  he  answered: 

"Why  do  it?  It  was  their  way  of  doing  business 
and  then  they  wanted  to  sell  down  to  $50,000." 

Witness  was  then  asked: 

"Why  not  sell  down  from  75  to  50  and  not  put 
in  50  more?" 

And  answered: 

"Plaintiff  owed  defendant  fifty  and  defendant 
wanted  to  close  that  account." 

Witness  was  then  asked: 

"Was  that  the  only  reason?" 

And  answered: 

"Well,  yes  and  no,  they  wanted  to  close  it  up  and 
make, — if  they  were  going  to  do  anything,  they  wanted 
to  make  a  subscrix^tion  for  the  $125,000."  (Record,  p. 
116). 

At  that  time  this  balance  shows  it  was  $57,693; 
That  the  balance  was  struck  August  31st  and  on  the 
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5th  of  September  there  was  a  $40,000  credit.  *  *  * 
That  the  balance  on  August  31  was  $57,600;  that  on 
September  5th  then  they  had  a  credit  for  $40,000; 
that  reduced  the  balance  to  the  difference  between  the 
one  item  and  the  other  which  would  be  $17,692,  on 
the  5th  day  of  September,  1906.  (Record,  pp.  118- 
119). 

Thus  we  have  Hartman,  confessedly,  without  any 
real  knowledge  of  the  facts — only  impressions  (Rec- 
ord, p.  85),  and  Treat,  who  "was  not  a  bookkeeper  and 
could  not  tell;  he  was  treasurer,  but  he  had  a  'man* 
in  there  and  never  had  anything  to  do  with  it,  he  did 
not  do  it  personally,"  (Record,  p.  98)  who  "never 
knew  how  it  (Rosene's  subscription)  was  paid  for," 
(Record,  p.  95),  both  attempting  to  show  plaintiff 
indebted  to  defendant  for  freight  in  the  sum  of  $50,- 
000,  admitting  the  $75,000  applied  on  the  subscription, 
and  "wiping  out  the  slate"  against  plaintiff  by  a  sub- 
scription for  $125,000. 

If  it  were  true  that  in  addition  to  the  $75,000 
credited  on  the  subscription  in  suit,  in  April  and 
July,  plaintiff  owed  defendant  on  September  5,  1906, 
$50,000  on  account  of  freight,  and  defendant  closed 
this  account  of  an  indebtedness  of  $125,000  by  author- 
izing a  subscription  for  the  latter  amount,  where  are 
the  entries  in  defendant's  books?  (Exhibit  Kl). 
Where  is  plaintiff  on  or  after  September  5th  charged 
with  that  $50,000  freight  item  and  where  is  the  ac- 
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count  closed  by  a  credit  of  $125,000  amount  of  sub- 
scription authorized  by  the  resolution  of  September 
5th?  They  nowhere  appear  on  defendant's  ledger 
account.  (Exhibit  KlJ  and  no  effort  is  made  by  de- 
fendant to  show  their  ledger  account  erroneous  in  any 
particular — in  fact,  Rosene  testifies  that  he  had  "yet 
the  first  time  to  find  any  incorrectness  in  them."  (Rec- 
ord, p.  168).  But  in  lieu  of  such  entries  as  we  have 
suggested  were  necessary  to  close  the  matter  on  the 
theory  of  the  testimony  of  Hartman  and  Treat,  we 
find  on  Exhibit  Kl,  defendant's  ledger  sheet,  that 
plaintiff  was  credited  on  September  6,  1906,  with 
$25,000  "investment"  and  on  September  25,  1906, 
with  $25,000  "capital  stock  purchased."  These  entries 
and  the  absence  of  any  entries  supporting  the  state- 
ments of  Hartman  and  Treat  as  to  how  the  account 
was  closed  and  how  the  "slate  was  wiped  out"  demon- 
strate to  a  certainty  that  the  testimony  of  both  Hart- 
man and  Treat  is  without  any  weight  whatever  in 
favor  of  defendant. 

Then  we  have  Trenholme,  who  understood  book- 
keeping (Record,  p.  120)  first  denying  the  item  of 
$25,000  on  June  15th  was  a  credit  on  the  subscription, 
then  admitting  it,  contradicting  the  statements  of 
Hartman  and  Treat  that  defendant  was  indebted  for 
freight ;  admitting  plaintiff's  freight  was  always  prepaid 
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in  cash;  but  claiming  plaintiff  indebted  to  defendant 
on  open  account  on  September  5,  1906,  in  the  sum  of 
$57,693,  which,  together  with  the  sum  of  $75,000, 
former  credits  credited,  totalled  an  indebtedness  of 
$127,09S,  and  a  closing  of  the  account  by  authorized 
subscription  for  $125,000;  and  finally  being  forced  to 
admit  that  on  September  5,  1906,  plaintiff  was  only 
indebted  to  defendant  on  open  account  in  the  sum  of 
$17,692.  (Record,  p.  119)  ;  and  admitting  "that  de- 
fendant decided  to  take  the  $125,000  o/  that  subscrip- 
tion; that  was  what  they  decided  to  do;  their  books 
showed  that  they  had  already  been  paid  a  certain 
amount  on  the  subscription  so  that  they  decided  after 
discussing  it  very,  very  thoroughly  that  they  would 
take  $125,000  because  they  took  it  up  and  discussed 
it  and  decided  to  make  it;  this  controversy  had  been 
hanging  all  summer."     (Record,  p.  115). 

Finally,  we  have  Rosene's  testimony  as  follows: 

"Well,  I  caused  the  Northwestern  Commercial 
Company — money  and  property  to  be  given  to  the 
Northwestern  Development  Company,  but  without  the 
Commercial  Company's  knowledge,  except  my  own 
personal  knowledge  in  each  instance,  and  afterwards 
of  course  the  directors  of  the  Northwestern  Commer- 
cial Company  decided  to  ratify  my  acts,  M'hich  had  been 
done  unknown  to  them  and  unauthorized  by  them,  by 
my  making  this  subscription  which  was  at  my  plead- 
ing and  suggestion.   (Record,  p.  165). 

*  ^  *    (And  referring  to  the  resolution  of  Sep- 
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tember  5,    1906,   authorizing   the   subscription  in  the 
sum  of  $125,000). 

"In  other  words,  the  members  of  the  Board  of 
the  Commercial  Company  acquiesced  in  what  I  had 
already  done  and  expressed  it  in  that  form."  (Record, 
p.  169). 

Nor  can  it  be  said  that  in  picking  out  of  a  mass 
of  testimony  two  statements,  one  by  Trenholme  ad- 
mitting that  defendant  decided  to  take  $125,000  on 
that  subscription  in  suit,  and  one  by  Rosene  admitting 
that  the  defendant's  Board  ratified  his  acts  by  his  mak- 
ing the  subscription,  acquiescing  in  what  he  had  al- 
ready done,  nor  can  it  be  said,  we  repeat,  that  we 
are  doing  violence  to  the  rest  of  the  testimony  of 
these  two  witnesses.  The  interest  of  these  witnesses 
in  attempting  to  screen  the  defendant  from  the  sub- 
scription in  suit  sprang  from  self-interest  in  attempt- 
ing to  screen  themselves,  chief  actors  in  their  several 
official  capacities  in  the  original  transactions;  and 
while  they  did  their  best,  yet  in  unguarded  moments 
they  inadvertently  confessed  and  by  that  confession 
made  plaintift's  case. 

And  further  showing  that  the  resolution  of  Sep- 
tember 5,  1906,  authorizing  a  subscription  in  the  sum 
of  $125,000  was  not  authorizing  a  new  and  independ- 
ent   subscription,    as    defendant's    minutes    (Ex.    H) 
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and  the  allegations  of  defendant's  first  affirmative  de- 
fense would  have  it  appear,  but  was  an  attempted 
ratification  of  the  subscription  in  suit  to  the  extent  of 
$125,000,  an  attempted  compromise  of  the  liability 
of  defendant  on  that  subscription  in  suit: 

Hartman  testifies: 

That  they  did  not  see  their  way  clear  to  get  that 
money  back  and  they  had  better  settle  it  by  taking 
shares  of  stock  to  the  amount  of  $125,000  as  that 
would  be  a  plan  to  settle  the  whole  thing  and  make 
everybody  agreeable  in  both  companies,  to  settle  it 
that  way   (Record,  p.  82)  ; 

That  he  drew  the  resolution  which  authorized  the 
subscription  for  $125,000   (Record,  pp.  86,  87) ; 

It  was  a  disagreeable  matter  for  them,  that  was 
the  way  they  talked  about  it  and  they  wanted  to  get 
out  and  be  relieved  of  the  situation  and  the  discus- 
sion and  the  embarrassment  and  the  entanglement 
and  with  as  little  loss  as  possible.   (Record,  p.  88). 

That  he  presumed  that  resolution  expressed  in  toto 
the  desire  of  the  board  with  respect  to  that  subscrip- 
tion of  defendant  to  plaintiff's  stock,  he  couldn't  say 
— that  he  embodied  what  as  a  lawyer  he  thought  car- 
ried out  the  transactions  as  it  was  transacted  that  day 
before  the  board  as  he  understood  the  action;  that  he 
put  in  every  element  that  had  any  bearing  in  the  ques- 
tion so  far  as  he  had  remembered.   (Record,  p.  88). 

That  resolution  was  adopted  to  settle  that  tangle 
that  thej^  got  into,  understanding  that  they  wiped  the 
slate  as  between  the  companies.    (Record,  p.  89). 
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That  in  that  way,  the  matter  could  be  ended 
which  was  then  disturbing  the  officers  of  the  two  com- 
panies and  the  two  companies  and  it  was  sort  of  a  com- 
promise settlement  or  arrangement  finally  in  the  inter- 
est of  peace  and  harmony.  (Record,  p.  89). 

That  he  thought  the  word  "compromise"  ought 
to  have  been  in  there;  it  would  have  been  better,  but 
it  was  not,  it  was  a  compromise  arrangement  believed 
for  the  interest  of  all  the  parties  and  was  so  stated  and 
recorded  and  acted  upon  in  that  way  when  they  voted 
on  this  resolution.    (Record,  p.  90). 

Treat  in  his  testimony  characterizes  the  subscrip- 
tion authorized  by  the  resolution  as  a  "compromise 
arrangement."    (Record,    p.    95). 

A  compromise  of  any  difference  or  dispute  be- 
tween two  corporations  on  that  subscription  in  suit 
as  a  valid  subsisting  contract  would  certainly  have  been 
in  order  and,  if  authorized  by  the  proper  authorities  of 
each  company,  would  have  been  binding  upon  both. 

But  what  was  there  to  compromise?  Rosene  had 
subscribed  on  behalf  of  defendant  to  $250,000  of 
plaintiff's  preferred  stock;  the  defendant  had  been  ad- 
vised of  that  subscription  at  the  April  meeting  of  its 
board  and  that  board  had  at  that  time  either  disaf- 
firmed the  subscription  and  repudiated  or  by  failing 
to  disaffirm  and  repudiate,  had  acquiesced  and  it  had 
become  binding  upon  defendant  in  the  full  amount. 

And  in  September,  the  status  was  the  same — the 
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subscription  was  either  a  valid  subsisting  contract  bind- 
ing upon  the  defendant  or  it  was  not. 

There  is  no  evidence  of  any  condition  placed  on 
the  subscription,  authorized  by  the  resolution,  for  the 
sum  of  $125,000,  that  defendant  should  be  relieved  of 
liability  of  all  or  any  part  of  the  subscription  in  suit; 
in  fact  defendant  in  its  j^leadings  ignores  the  sub- 
scription in  suit  and  contends  that  it  was  a  new  sub- 
scription; and  there  is  no  evidence  that  the  plaintiff 
authorized  or  consented  to  or  ratified  any  compromise, 
as  such,  or  that  it  released  defendant  from  its  full 
liability  on  the  subscription  in  suit. 

A  corporation  cannot  release  an  original  sub- 
scriber to  its  capital  stock. 

Morgan  v.  Struthers,  131  U.  S.  246. 
Upton  V.  Trihilcock,  91  U.  S.  45. 

The  directors  of  a  corporation  have  no  power  to 
release  a  subscriber  unless  expressly  granted. 

"Every  such  arrangement  is  regarded  in  equity 
not  merely  as  ultra  vires  but  as  a  fraud  upon  the 
stockholders,  upon  the  public  and  upon  the  creditors 
of  the  company." 

Putnam  v.  R.  R,  Co.,  16  Wall.  390. 

And  what  the  directors  as  a  board  cannot  do,  can- 


66 

not  be  done  by  a  part  of  the  directors  acting  individu- 
ally. 

The  evidence  shows  that  Rosene  reported  the 
action  of  defendant's  board  meeting  of  September  5, 
1906,  to  Davis,  Housman  and  Henderson,  directors 
of  plaintiff,  in  New  York  in  September,  1906,  and  it 
also  shows  that  there  was  no  board  meeting  called  or 
held  at  that  or  any  other  time  to  consider  the  matter. 
(Test.  Rosene,  Record,  pp.  165,  134,  167,  176). 

It  was  incumbent  upon  defendant,  upon  the  sub- 
scription in  suit  being  reported  to  it  at  its  April,  1906 
meeting,  if  it  desired  to  disaffirm  it,  to  announce  that 
purpose  and  adhere  to  it.  Its  action  at  its  September, 
1906  meeting  evidenced  a  playing  fast  and  loose,  a 
vacillation  which  was  fatal  to  the  right  of  disaffirm- 
ance which  had  before  subsisted,  whether  previously 
exercised  or  not. 

Where  a  party  desires  to  rescind  upon  the  ground 
of  mistake  or  fraud,  he  must,  upon  the  discovery  of 
facts,  at  once  announce  his  purpose  and  adhere  to  it. 
If  he  is  silent  and  continue  to  treat  the  property  as  his 
own,  he  will  be  held  to  have  waived  the  objection  and 
will  be  conclusively  bound  by  the  contract  as  if  mis- 
take or  fraud  had  not  occurred.  He  is  not  permitted 
to  play  fast  and  loose.  Delay  and  vacillation  are  fatal 
to  the  right  v/hich  had  before  subsisted.  These  re- 
marks are  peculiarly  applicable  to   speculative  prop- 
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erty  like  that  here  in  question  which  is  liable  to  large 
and  constant  fluctuations  in  value,  (cases  cited). 

Grymes  v.  Sanders,  93  U.  S.  55. 

Ratification  or  disaffirmance  in  toto:  A  leading 
principle  in  law  relating  to  this  subject  is  that  where 
a  contract  is  made  by  one  assuming  to  act  on  behalf 
of  the  corporation  and  for  a  purpose  authorized  by 
its  charter  and  the  corporation,  after  knowledge  of  the 
facts  attending  the  transaction,  is  brought  home  to  its 
proper  officers,  receives  and  retains  the  benefit  of  it 
without  objection,  it  thereby  ratifies  unauthorized  acts 
and  estops  itself  from  repudiating  it.  The  reason  is 
that  it  must  exercise  its  option  of  affirming  or  disaf- 
firming in  whole  and  not  in  part;  that  it  cannot  dis- 
affirm so  much  of  the  unauthorized  act  as  is  onerous 
while  retaining  so  much  as  is  beneficial;  that  it  cannot 
keep  the  advantage  while  repudiating  the  burden;  that 
it  cannot  disapprove  the  contract  while  keeping  the 
consideration. 

10   Cyc.    1078. 

We  submit  that  the  ninth  specification  of  error  is 

weU  taken. 

III. 

Evidence  showing  Rosene's  continuing  relation 
with  defendant  as  its  president  was  admissible  as  bear- 
ing on  the  question  as  to  whether  the  subscription  was 
repudiated  or  not;  and  its  rejection  by  the  court  was 
error, 

{Second  Specification  of  Error) 

it  was  the  contention  of  defendant  in  its  plead- 
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ings:  That  its  president  Rosene  was  not  authorized 
to  make  the  subscription  in  suit  and  that  he  had 
wrongfully  and  without  its  knowledge  applied  $50,- 
000  of  its  funds  on  the  subscription  in  April,  1906, 
and  that  notwithstanding  that  the  subscription  was  re- 
pudiated by  defendant  in  April,  he  had  wrongfully 
without  its  knowledge  applied  a  further  sum  of  $25,- 
000  on  the  subscription  in  July,  1906,  and  that  on 
September  5,  1906  such  misappropriation  by  Rosene 
amounted  to  the  sum  of  $125,000. 

The  plaintiff  was  entitled  to  have  the  jury  and 
trial  court,  in  weighing  the  evidence  of  defendant  in 
support  of  these  contentions,  consider  the  relations 
existing  between  defendant  and  its  president  Rosene 
following  their  learning  of  these  several  misappropria- 
tions of  its  funds;  for  any  continued  faith  and  con- 
fidence in  him  as  their  chief  executive  officer,  after 
knowledge  of  such  alleged  wrongful  acts,  would  have 
some  bearing  as  to  whether  its  funds  had  been  so  mis- 
appropriated and  without  its  knowledge  or  consent 
and  that  would  affect  the  question  as  to  whether  or  not 
there  had  been  a  repudiation  or  a  new  subscription. 

The  evidence  of  plaintiff  shows  that  its  board  on 
April  12,  1907,  by  resolution  designated  an  Execu- 
tive Committee,  for  the  first  time,  consisting  of  H. 
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C.  Davis,  A.  A.  Housman  and  Caleb  Whitehead;  and 
at  the  same  meeting  by  resolution  abolished  the  office 
of  managing  director  to  take  effect  May  1,  1907,  re- 
lieved Rosene  of  his  duties  as  such  and  directed  that 
he  be  notified  to  that  effect  and  be  requested  to  make 
a  full  and  complete  report  of  all  matters  and  things 
done  and  performed  by  him  up  to  the  date  of  the 
termination  of  his  office.    (Record,     p.  78). 

The  plaintiff  desired  to  show  that  Rosene  was 
continued  as  president  of  defendant  until  subsequent 
to  October  23,  1907  and  for  that  purpose  offered  in 
evidence  the  minutes  of  defendant's  executive  com- 
mittee of  October  23,  1907,  as  follows: 

"Be  it  resolved  that  Mr.  Eccles  be  requested  to 
call  a  meeting  of  the  trustees  at  a  very  early  date  for 
the  purpose  of  asking  for  the  resignation  of  presi- 
dent Rosene  or  accepting  the  resignation  of  the  bal- 
ance of  the  committee." 

These  minutes  upon  being  read  in  evidence  were 
objected  to  by  defendant,  the  objection  sustained  by 
the  court  and  the  evidence  stricken,  to  which  ruling 
of  the  court  plaintiff  excepted  and  its  exception  was 
allowed.      (Record,  p.  63). 

We  submit  that  the  evidence  was  admissible  as 
proper  to  be  considered  on  the  trial  of  the  cause  for 
the  purpose  of  showing  the  continuance  of  Rosene  as 
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defendant's  president  until  subsequent  to  October  23, 
1907,  more  than  a  year  after  September  5,  1906  at 
which  time  defendant  alleged  Rosene  had  wrongfully 
and  without  its  knowledge  misappropriated  $125,000 
of  its  funds. 

We  submit  that  the  court  erred  in  its  ruling  and 
that  the  second  specification  of  error  is  well  taken  and 
the  evidence  thus  excluded  should  be  considered  by 
this  court. 

IV. 

The  conclusion  of  defendant's  witness  as  to  de- 
fendant's action  with  respect  to  ratifying  the  sub- 
scription  in  suit,  was  inadmissible  in  evidence  and  the 
court  erred  in  admitting  such  conclusion. 

(Third  Specification  of  Error) 

The  defendant  asked  its  witness  Trenholme  on 
direct  examination  the  following  question: 

"Did  the  board  of  trustees  of  defendant,  Com- 
mercial Company,  at  any  time  ratify  any  subscription 
made  by  Mr.  Rosene  to  the  capital  tsock  of  the  De- 
velopment Company  outside  of  the  subscription  au- 
thorized at  that  meeting  of  September  5,  1906?" 

To  which  question  plaintiff  objected  as  incom- 
petent and  not  the  best  evidence  and  calling  for  the 
conclusion  of  the  witness;  which  objection  was  over- 
ruled by  the  court,  to  which  ruling  the  plaintiff  ex- 
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cepted  and  its  exception  was  allowed,  whereupon  the 
witness   answered:    "They   did   not." 

We  submit  that  the  trial  court  erred  in  this  ruling. 

What  the  board  did,  whether  of  record  or  not,  was  a 
pertinent  inquiry;  but  the  question  as  framed  called 
for  the  conclusion  of  the  witness  and  was  objection- 
able on  that  ground  alone;  further  it  was  objection- 
able on  the  ground  of  not  being  the  best  evidence; 
for  the  minutes  are  the  record  of  the  transactions  of 
the  board  and  the  best  evidence  of  those  transactions. 

We  submit  the  court  erred  in  its  ruling  and  that 
the  third  specification  of  error  is  well  taken  and  that 
the  answer  of  the  witness  should  be  excluded  in  the 
consideration  of  the  case  by  this  court. 

V. 

Delivery  of  stock  to  defendant. 

(First  specification  of  error). 

It  is  alleged  in  the  amended  complaint:  That 
25,000  shares  of  plaintiff's  preferred  stock  were  de- 
livered to  and  accepted  by  defendant  between  April 
4th  and  November  9th,  1906,  upon  payment  by  de- 
fendant of  $125,000  on  account  of  the  subscription  in 
suit  (paragraph  XII)  ;  and  that  between  the  same 
dates  common  shares  deposited  by  A.  A.  Housman 
&  Co.  were  delivered  to  the  order  of  defendant  under 
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the  terms  of  the  subscription  in  suit;  (paragraph 
XIII)  and  that  such  delivery  and  acceptance  were, 
from  time  to  time,  for  payments  as  they  were  made 
by  defendant  on  the  subscription  in  suit  (paragraph 
XIII). 

These  allegations  are  denied  by  defendant's 
amended  answer  to  the  amended  complaint. 

The  approximate  date  of  the  delivery  of  these 
certificates  of  the  capital  stock  of  plaintiff'  is  material 
to  the  issue  of  the  case: 

(1st)  Because  the  date  of  the  delivery  is  a  cir- 
cumstance having  a  bearing  on  the  question  whether 
or  not  there  was  a  repudiation  of  the  subscription  in 
suit; 

(2nd)  Because  of  the  expressed  reference  to  the 
charter  and  by-laws  in  the  form  of  plaintiff's  stock 
certificate  (Exhibit  C  and  Cl)  and  notice  thereof  to 
the  holder; 

(3rd)  Because  the  shares  of  stock  delivered  to 
defendant  were  represented  at  a  meeting  of  the  plain- 
tiff's stockholders  at  Portland,  Maine,  on  January  23, 
1907,  at  which  meeting  the  purchase  from  Rosene  of 
the  mining  property  and  the  issuance  of  common 
stock  full  paid  and  the  payment  of  $245,000  to  Ro- 
sene in  payment  thereof,  were  ratified  and  adopted. 
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The  certificates  themselves  which  were  delivered 
to  defendant,  all  issued  in  the  name  of  A.  A.  Hous- 
man  &  Co.  produced  at  the  trial  by  defendant  at  plain- 
tiff's request,  are  dated  and  numbered  in  the  order  of 
their  issue,  as  follows: 


1906 


Apr.   2   Pref., 

Cert. 

G37.... 

" 

« 

G38.... 

" 

' 

G41.... 

June    9      " 

" 

F    6.... 

July    24    " 

. 

F  7.... 
F    8.... 

u 

.< 

F  9.... 
FIO.... 

Nov.    7      " 

« 

Fll.... 
F12.... 
F13.... 

M 

" 

F14.... 

« 

" 

F15.... 

Shares 

10,000 
2,000 
3,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 

25,000 


Common,    Cert. 


Shares 

G52 2,000 

G53 10,000 

G55 3,000 

F15 1,000 

F24 1,000 

F25 1,000 

F26 1,000 

F27 1,000 

F43 1,000 

F44 1,000 

F45 1,000 

F46 1,000 

F47 1.000 


25,000 


and  all  bear  an  assignment  on  the  back  thereof  by  A.  A. 
Housman  &  Co.  under  date  September  24,  1907. 

These  certificates  were  produced  by  McMasters,  as 
treasurer  of  defendant,  who  testified  that  when  he  as- 
sumed the  office  of  treasurer  the  certificates  were  in  New 
York  (Record,  p.  63)  ;  plaintiff  had  served  notice  to 
produce  upon  defendant  and  they  had  come  into  his 
manual  possession  in  July,  1916. 

There  was  no  evidence  offered  by  the  defendant  as 
to  when  or  where  defendant  first  received  them,  but  the 
presumption  is  that  they  were  received  on  the  date  of 
the  assignment,  to-wit:  September  24,  1907.    This  pre- 
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sumption,  however,  is  subject  to  rebuttal,  which  was  of- 
fered as  follows: 

(a)  Ex.  N,  letter  on  letterhead  of  defendant,  dated 
Seattle,  Wash.,  April  18,  1906,  addressed  to  Mr. 
George  Henderson  (plaintiff's  secretary  at  New 
York)   and  signed  John  Rosene,  as  follows: 

Dear  Mr.  Henderson: 

Will  you  obtain  from  the  treasurer  of  the  Dev- 
elopment Company  12,000  shares  of  preferred  stock, 
par  value  $60,000,  with  an  equal  amount  of  common 
stock,  and  send  same  to  me  by  registered  mail  or  ex- 
press. The  interest  for  this  should  be  made:  50,000 
being  20%  of  Northwestern  Commercial  Co.'s  sub- 
scription and  10,000  being  20%  of  my  individual  sub- 
scription. This  to  be  charged  against  the  money  due 
me  from  the  company  on  account  of  the  mining  prop- 
erty purchased.  As  j^ou  know,  there  was  $245,000 
due  me  from  the  company  on  this  account,  $50,000  of 
this  has  already  been  paid  by  issue  to  Mr.  Housman 
of  10,000  shares  of  preferred  stock  and  an  equal  amount 
of  common,  and  after  this  $60,000  has  thus  been  cred- 
ited against  this  account  there  would  still  remain  due 
me  $135,000  from  the  Development  Co.  I  simply 
make  this  detail  explanation  so  that  there  shall  be  no 
confusion  in  the  interest. 

JOHN  ROSENE. 

Marginal  notes  on  this  letter  as  follows: 

G37— 10,000  pfd. 

G52—  2,000  C 

G53— 10,000  C 

G38—  2,000  pfd.  (Record,  p.  69) 

This  letter  is  suggestive  when  read  in  connection 
with  the  stipulation  of  May  11,  1914  (f)  below. 
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(b)  Defendant's  Exhibit  No.  3,  offered  by  plain- 
tiff (Record,  p.  181),  was  a  letter  from  Hartman,  at- 
torney for  the  defendant,  to  its  president,  written  pur- 
suant to  the  request  of  its  Board  of  Trustees  of  date 
April  19,  1907,  and  contains  a  form  of  notice  to  be 
given  its  secretary,  all  as  follows: 

"Dear  Sir: 

"I  have  yours  of  the  18th  in  re  notice  of  the 
Northwestern  Development  Co.  under  date  April  10th 
asking  for  payment  of  subscription  of  stock  on  behalf 
of  the  Northwestern  Commercial  Co.  and  return  here- 
with the  letter.  Please  have  Mr.  Trenholme,  as  sec- 
retary, write  a  letter  in  form  substantially  as  I  will 
give  below  and  at  the  same  time  it  will  be  in  order 
for  you  to  write  Mr.  Henderson,  not  as  president  or 
(of)  our  company,  but  as  chairman  of  the  Board  of 
the  Development  Company  to  the  effect  that  the  Com- 
mercial Company  is  in  no  way  liable  for  any  call  upon 
capital  stock,  having  paid  its  full  subscription. 

"As  a  letter  for  Mr.  Trenholme  to  write,  permit 
me  to  suggest  the  following: 

*Mr.   Geo.   Henderson,    Sec'y> 
Northwestern  Development   Co., 
New  York  City. 

"Dear  Sir:  Your  favor  of  April  10th  addressed 
to  the  Northv/estern  Commercial  Co.,  which  asks  for 
a  payment  of  10 — 10%  of  the  amount  of  this  com- 
pany's subscription  to  the  capital  stock  of  your  com- 
pany is  received.  You  are  aware  that  this  company 
never  authorized  any  subscription  whatsoever,  except 
for  twelve  hundred  and  fifty  (1250)  shares,  which  has 
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been  fully  paid,  as  evidenced  by  the  certificate  of  capi- 
tal stock  now  held  by  the  Northwestern  Commercial 
Company.  The  question  of  the  full  subscription  was 
discussed  at  the  adjourned  annual  meeting  of  the 
Northwestern  Commercial  Company  on  the  10th  inst., 
at  that  time  Mr.  John  Rosene,  chairman  of  the  Board 
of  Directors  of  your  corporation,  announced  that  this 
company's  subscription  to  the  capital  stock  had  been 
fully  satisfied  and  paid  and  that  there  was  no  further 
liability,  but  in  order  that  the  matter  might  be  per- 
fectly clear,  a  resolution  was  adopted  which  has  been 
approved  by  the  stockholders,  which  is  as  follows: 

"•RESOLVED:  That  this  corporation  does  here- 
by confirm  its  subscription  to  the  capital  stock  of  the 
Northwestern  Development  Company  in  the  sum  of 
$125,000,  par  value,  and  no  more,  and  that  the  at- 
torney of  the  company  be  and  is  hereby  authorized 
and  directed  and  required  to  prepare  the  necessary 
notice  to  be  sent  to  the  secretary  of  the  Northwestern 
Development  Company,  notifying  the  said  North- 
western Development  Company  that  no  subscription 
to  the  capital  stock  of  that  company  was  ever  author- 
ized in  any  sum  or  sums  whatsoever  except  the  $125,- 
000.' 

"This,  therefore,  is  to  notify  you  of  the  situa- 
tion and  to  apprise  you  of  the  fact  that  this  company 
is  in  no  way  liable  for  any  subscription  called,  none 
having  ever  been  authorized  by  the  trustees  or  stock- 
holders, other  than  that  which  has  been  fully  paid  and 
satisfied. 

"A  letter  on  about  these  lines  will  fulfill  our  re- 
quirements. Yours  truly,"   (Record,  p.  107). 

Trenholme  testified  that  that  form  of  notice  he  gave 
plaintiff  by  mail.  (Record,  p.  107). 
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Here  is  an  admission  by  defendant  that  on  April 
19,  1907,  it  had  certificates  of  shares  of  plaintiff's  capi- 
tal stock;  1250  is  the  number  of  shares  named  in  that 
letter — this  was  evidently  a  mistake,  the  writer  of  the 
letter  evidently  believing  the  shares  were  $100  par 
value  (1250  shares,  $100  j)ar  value=$125,000)  ;  where- 
as, they  were  $5.00  par  value  (25,000  shares  at  $5.00 
=$125,000). 

(c)  On  September  18,  1907,  the  Executive  Com- 
mittee of  defendant  adopted  the  following  resolutions: 

"Upon  motion,  resolved  that  this  Company's 
proxy  be  forwarded  to  Mr.  S.  W.  Eccles  to  repre- 
sent this  company  at  a  special  stockholders'  meeting 
of  the  Northwestern  Development  Company  to  be 
held  at  the  office  of  said  corporation  at  281  St.  John 
St.,  Portland,  Maine,  October  3,  1907,  at  10  o'clock 
A.  M.,  said  proxy  to  be  given  with  power  of  substitu- 
tion." 

"Upon  motion,  resolved  that  the  Treasurer  of  this 
Company  be  instructed  to  have  this  Company's  stock 
in  plaintiff  Company  reissued  in  name  of  Northwestern 
Commercial  Company."    (Record,  pp.  60-61). 

Here  is  an  admission  that  defendant  had  cer- 
tificates of  shares  of  plaintiff's  capital  stock  on  Sep- 
tember 18,  1907,  on  which  it  desired  to  be  represented 
at  a  stocldiolders'  meeting  of  plaintiff  at  Portland, 
Maine,  to  be  holden  October  3,  1907,  and  its  resolu- 
tion that  its  treasurer  be  instructed  to  have  its  stock 
in  plaintiff  reissued  in  the  name  of  defendant  is  evi- 
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dence,  not  only  that  it  held  these  certificates  of  capi- 
tal stock  in  plaintiff,  but  that  those  certificates  were 
issued  in  a  name  other  than  that  of  defendant. 

(d)  One  of  the  resolutions  of  defendant's  Board 
of  September  5,   1906,  reads: 

"Resolved,  that  the  president  be  instructed  to 
sell  or  dispose  of  the  stock  held  by  this  company  in 
the  Northwestern  Development  Company  down  to 
50,000."    (Record,  p.  94). 

It  will  be  observed  that  the  thing  to  be  sold  or 
disposed  of  by  this  resolution  is  not  an  "investment" 
or  an  "interest"  in  the  plaintiff  corporation,  but 
"stock  held"  by  defendant  in  the  plaintiff. 

(e)  The  payment  of  $25,000  by  defendant  to 
plaintif]?  on  September  15,  1906,  is  entered  on  de- 
fendant's journal  "capital  stock  purchased  September 
15,   1906,"  $25,000. 

(f)  In  its  case  in  chief  plaintiff  offered  in  evi- 
dence a  stipulation  between  the  parties  in  this  cause 
dated  May  11,  1914,  filed  in  this  cause  May  12,  1914, 
which,  omitting  the  title  of  the  court  and  cause,  is  as 
follows : 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto : 

1.  That  the  plaintiff's  complaint  in  the  above 
entitled  cause  may  be   amended   by   adding  to   para- 
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graph  X  of  the  original  thereof  in  file  in  the  above  en- 
titled cause,  as  follows: 

"That  between  the  4th  day  of  April,  1906,  and 
the  9th  day  of  November,  1906,  upon  payment  by 
defendant  to  plaintiff  of  said  $125,000,  as  aforesaid, 
plaintiff  issued  to  defendant  and  defendant  accepted 
therefor,  25,000  shares  of  said  preferred  stock." 

2.  That  defendant's  second  amended  answer 
heretofore  served  and  filed  in  said  cause,  may  be 
amended  by  adding  to  paragraph  numbered  I  of  the 
said  second  amended  answer  the  following: 

"except  that  defendant  admits  that  between  April 
4,  1906  and  November  9,  1906,  plaintiff  issued  to 
and  defendant  accepted,  25,000  shares  of  the  pre- 
ferred capital  stock  of  plaintiff  for  the  $125,000  which 
said  John  Rosene  had  paid  out  of  the  funds  of  this 
defendant;  and  defendant  denies  that  any  of  said 
preferred  stock  was  issued  to  or  accepted  by  defend- 
ant otherwise  than  as  hereinabove  expressly  admitted." 

3.  That  in  paragraph  numbered  I  of  the  second 
affirmative  defense  in  said  second  amended  answer, 
the  date,  "1907"  in  the  first  hne  thereof,  be  changed 
to  read  "1906." 

4.  That  said  second  amended  answer  as  thus 
amended,  shall  be  considered  and  stand  as  defendant's 
answer  to  said  complaint  as  so  amended. 

Dated  Seattle,  Washington,  May  11,  1914. 

William  H.  Gorham^ 

Attorney  for  Plaintiff. 

BoGLE^  Graves,  Merritt  &  Bogle, 
J,  Attorneys  for  Defendant. 
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To  the  admission  of  which  defendant  objected 
and  which  objection  was  sustained  by  the  court  be- 
low, to  which  ruling  of  the  court  plaintiif  excepted  and 
its  exception  was  allowed. 

The  stipulation  speaks  for  itself;  only  so  much 
of  it  as  IS  contamed  in  paragraphs  1  and  2  is  pertinent 
to  this  argument. 

This  stipulation  was  in  the  nature  of  an  extra- 
judicial admission,  a  voluntary  and  certain  written 
statement  of  the  existence  of  a  relevant  matter  of  fact 
and  as  such  was  competent  evidence  against  defend- 
ant by  whom  it  was  made,  as  a  fact  tending  to  show 
the  truth  of  the  statement.    16  Cyc.  939. 

Although  a  pleading  which  has  been  withdrawn 
or  superseded  by  amendment  is  out  of  the  case  in 
its  capacity  as  a  pleading  and  the  pleader  is  no  longer 
concluded  by  it,  relevant  statements  therein  may  still 
be  competent  as  extra-judicial  admission;  to  be  so  used 
the  superseded  pleading  must  be  introduced  in  evi- 
dence; must  be  shown  to  have  been  originally  made  as 
a  statement  of  fact  and  connected  with  the  party 
himself.     16  Cyc.  971. 

A  stipulation  of  counsel  as  to  matters  of  fact 
within  the  scope  of  their  professional  function  binds  the 
party  as  a  judicial  admission,  although  made  before 
issue  joined,  and  is  competent  evidence  against  him, 
even  on  a  second  trial.     16  Cyc.  973. 

Exception  was  urged  to  the  admission  in  evi- 
dence of  defendant's  original   answer  in  the  case,   in 
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which  it  was  in  effect,  admitted  that  defendant  owned 
and  operated  the  train  which  killed  the  bull  in  ques- 
tion. But  we  have  no  doubt  of  its  admissibility  and 
the  admission  therein  is  so  far  binding  upon  the  de- 
fendant as  to  be  conclusive  of  the  fact  admitted,  un- 
less shown  to  have  been  made  under  a  mistake;  and  no 
such  showing  was  admitted  by  the  defendant. 

O.  R.  8^  N.  Co.  V.  Dacres,  1  Wash.  195. 

We  submit  that  not  only  is  the  presumption  that 
the  assignments  of  these  certificates  of  stock  were  on 
the  day  and  date  thereof  endorsed  thereon,  overcome 
by  the  rebuttal  evidence,  but  that  the  delivery  of  the 
25,000  shares  of  preferred  stock  in  plaintiff  to  defend- 
ant between  April  4,  1906,  and  November  9,  1906, 
was  admitted  by  the  stipulation  above  referred  to  and 
that  admission  is  binding  on  defendant  as  a  fact. 

We  submit  that  the  ruling  of  the  court  was  er- 
roneous and  that  the  first  specification  of  error  is 
well  taken  and  that  the  admission  of  the  defendant, 
in  the  stipulation  above  referred  to,  should  now  be 
considered  by  this  court. 

VI. 

The  allegations  of  the  first  affirmative  defense 
in  defendant's  amended  answer  to  amended  complaint. 

That  the  amount  of  $125,000  of  its  funds  which 
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had  without  its  authority  been  applied  by  Rosene  or 
under  his  direction  as  payment  on  the  subscription  in 
suit,  were  to  be  applied  in  payment  of  the  subscription 
authorized  by  defendant's  resolution  of  September  5, 
1906,  of  which  oral  notice  was  given  plaintiff  and  the 
moneys  were  so  applied, 
are  not  sustained  by  the  proofs. 

The  defendant  in  its  pleading  is  attempting  to 
justify  the  subscription  authorized  by  its  resolution 
of  September  5,  1906,  on  the  theory  that  that  amount 
of  defendant's  money,  $125,000,  had  been,  without  its 
knowledge  or  consent,  wrongfully  applied  by  Ro- 
sene on  the  subscription  in  suit  (which  it  is  alleged  in 
this  first  defense  was  repudiated  in  April,  1906  by  de- 
fendant) ;  and  in  order  to  recoup  itself,  subscribed  for 
$125,000  of  plaintiff's  preferred  stock  and  applied 
on  the  latter  subscription  that  equal  amount  which 
had  theretofore  been  wrongfully  credited  to  plaintiff 
on  the  subscription  in  suit. 

With  less  than  $125,000  alleged  to  have  been 
wrongfully  applied  on  the  subscription  in  suit,  a  resolu- 
tion authorizing  a  subscription  in  the  full  sum  of 
$125,000  would  have  left  defendant  voluntarily  mak- 
ing a  payment  in  excess  of  the  amount  that  had  been 
so  wrongfully  applied,  and  this  would  have  had  the 
effect    of   a   ratification    of   the   subscription,    in    suit. 
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But  when  it  came  to  proof,  defendant  was  only 
able  to  show  $75,000  wrongfully  applied  on  the  sub- 
scription in  suit,  according  to  the  defense,  and  at- 
tempted to  account  for  the  difference  between  the 
$125,000  alleged  as  wrongfully  applied  and  the  $75,- 
000  wrongfully  applied  according  to  their  testimony, 
as  follows: 

First:  by  the  testimony  of  Hartman  and  Treat 
that  the  $50,000  (difference  between  $125,000  and 
$75,000)  was  for  freight  and  goods  for  which  plain- 
tiff owed  defendant  on  Sept.  5,  1906. 

Second:  By  the  testimony  of  Trenholme  that 
plaintiff  was  indebted  to  defendant  on  open  account 
on  September  5,  1906,  in  the  sum  of  $57,693. 

The  testimony  of  Hartman  and  Treat  was  nulli- 
fied by  the  testimony  of  Trenholme  that  plaintiff  al- 
ways prepaid  in  cash  its  freight  and  their  company 
always  did  its  business  on  a  simple  cash  basis;  and 
was  further  nullified  by  the  absence  of  the  necessary 
entries  on  defendant's  books  to  support  their  state- 
ment that  plaintiff's  account  was  closed,  the  "slate 
wiped  out"  by  charging  plaintiff  with  the  $50,000 
freight  and  goods,  and  crediting  plaintiff  with  $125,- 
000  on  account  of  the  subscription  authorized  by  the 
resolution  of  September  5,  1906. 
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Even  assuming  for  the  sake  of  the  argument,  the 
$75,000  wrongfully  credited  on  the  subscription  in  suit 
prior  to  September  5,  1906,  and  a  further  indebted- 
ness of  plaintiff  to  defendant  in  the  sum  of  $50,000 
for  freight  and  goods  on  September  5,  1906,  a  total 
indebtedness  on  the  latter  date  by  plaintiff  to  de- 
fendant of  $125,000,  the  credit  extended  plaintiff  for 
freight  and  goods,  whether  entered  on  defendant's 
books  or  not,  was  voluntarily  given  else  there  would 
have  been  no  such  item  (for  it  is  not  claimed  by  de- 
fendant that  plaintiff  defaulted  by  misrepresentation 
or  otherwise  in  the  amount  alleged  to  be  due  to  de- 
fendant for  freight  and  goods)  ;  and  defendant,  by 
its  own  testimony,  was  voluntarily  applying  this  item 
of  $50,000  for  freight  and  goods  on  the  subscription 
under  the  resolution  of  September  5,  1906  and  not 
because  that  item  had  previously  been  wrongfully  ap- 
plied out  of  defendant's  funds  to  the  subscription  in 
suit. 

The  testimony  of  Trenholme  on  this  point  was 
nullified  by  his  own  admission  finally  drawn  from 
him  that  the  balance  due  the  defendant  by  plaintiff 
on  September  5,  1906,  was  $17,693. 

So  in  no  event,  by  any  of  the  defendant's  proof, 
is  it  made  to  appear  that  more  than  $75,000  of  de- 
fendant's funds  were  wrongfully  applied  on  the  sub- 
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scription  in  suit;  and  on  the  other  hand  taking  either 
the  testimony  of  Hartman  and  Treat  or  of  Trenholme, 
it  affirmatively  appears  that  defendant  was  volun- 
tarily applying  $50,000  on  the  subscription  to  plain- 
tiff's stock  in  the  sum  of  $125,000. 

So  much  therefore  of  this  first  affirmative  defense 
as  alleges  misappropriation  or  wrongful  application 
without  the  knowledge  or  consent  of  defendant,  to 
the  extent  of  $125,000  prior  to  September  5,  1906 
or  at  all,  as  a  credit  on  the  subscription  in  suit  and 
the  application  of  that  amount  so  wrongfully  ap- 
plied on  the  subscription  under  the  resolution  must 
fall,  for  want  of  evidence  to  support  it. 

VII. 

The  allegations  of  the  second  affirmative  defense 
in  defendant's  amended  answer  to  the  amended  com- 
plaint: 

That  on  Septernber  5,  1D06,  defendant  learned 
that  Rosene  without  its  knowledge  or  consent,  had 
applied  $125,000  of  defendant's  funds  on  the  sub- 
scription in  suit,  and  that  defendant  having  claim 
against  or  right  to  recover  from,  plaintiff  in  that  sum, 
the  plaintiff  agreed  orally  to  waive  and  release  and 
did  waive  and  release  and  discharge  defendant  from 
liability  to  plaintiff  and  from  any  further  claim  by 
plaintiff  against  defendant  on  the  subscription  in  suit. 
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in  consideration  of  the  oral  waiver  and  release  by  de- 
fendant of  its  right  and  claim  to  recover  the  sum  of 
$125,000  so  turned  over  to  plaintiff  out  of  defendant's 
assets  are  not  sustained  by  the  proofs. 

(Tenth  Specification  of  Error) 

In  the  first  place  such  a  defense  is  inconsistent 
with  the  first  affirmative  defense  that  said  sum  of 
$125,000,  so  wrongfully  applied  out  of  defendant's 
assets  to  plaintiff,  was  applied  by  defendant  on  a  sub- 
scription, in  like  amount,  authorized  by  defendant's 
resolution  of  September  5,  1906. 

Certainly  defendant  could  not  use  the  same  $125,- 
000  which  it  claimed  plaintifl?  owed  it,  first,  as  con- 
sideration for  the  subscription  and  purchase  of  an 
equal  amount  of  plaintiff's  preferred  stock,  and  sec- 
ond, as  a  consideration  for  mutual  release  and  dis- 
charge between  these  two  corporations,  defendant  re- 
leasing plaintiff  of  defendant's  claim  and  right  to  re- 
cover that  amount  wrongfully  applied  as  aforesaid, 
and  plaintiff  waiving  and  releasing  defendant  of  any 
liability  of  defendant  to  plaintiff  or  further  claim 
on  the  subscription  in  suit. 

In  the  second  place,  for  reasons  given  in  the 
Point  VI  of  this  brief,  immediately  preceding,  not 
more   than   $75,000   of   defendant's   funds   were   ever 
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wrongfully  applied,  without  knowledge  or  consent  of 
defendant,  to  the  subscription  in  suit;  any  amount  in 
excess  of  that  $75,000,  applied  on  the  subscription  un- 
der the  resolution  of  September  5,  1906,  would  be  a 
voluntary  application  by  defendant  of  its  own  funds 
or  credits,  according  to  defendant's  proofs. 

The  second  affirmative  defense  must  for  these 
reasons  fall,  for  want  of  evidence  to  support  it. 

We  submit  that  the  tenth  specification  of  error 
is  well  taken. 

VIII. 

Fraud — Breach  of  Fiduciary  Relation. 
(Seventh  Specification  of  Error). 

It  is  alleged  in  defendant's  first  affirmative  de- 
fense to  its  amended  answer  in  substance:  That  Ro- 
sene,  with  others  as  promoters  of  plaintiff,  and  as 
owners  of  certain  mining  properties  in  Alaska,  of  lit- 
tle value,  agreed  that  title  to  said  properties  should 
be  conveyed  to  Rosene  and  by  Rosene  to  plaintiff  and 
that  Rosene  receive  therefor  from  plaintiff  $245,000 
cash  in  full  payment  for  said  properties;  and  that 
$1,250,000  of  plaintiff's  common  stock  should  be  is- 
sued, ostensibly  as  part  payment  for  the  properties, 
but  in  reality  as  a  bonus  to  Rosene  and  other  pro- 
moters of  plaintiff,  and  it  was  further  urged  as  part 


88 

of  the  arrangement  that  Rosene  should  provide  money 
to  be  paid  for  the  property  by  subscribing  to  defend- 
ant's preferred  stock  in  the  amount  of  $250,000  on  be- 
half of  defendant  and  that  the  money  realized  on  said 
subscription  should  and  would  be  appropriated  to  the 
payment  to  Rosene  of  said  $245,000  under  said  agree- 
ment; that  the  subscription  in  suit  was  made  and  ac- 
cepted by  plaintiff  pursuant  to  said  agreement  of 
Rosene  with  plaintiff  and  said  promoters  and  in 
furtherance  of  his  personal  interest  and  the  interest 
of  said  promoters  and  not  otherwise;  that  plaintiff, 
after  its  organization,  and  its  officers  and  directors 
had  full  knowledge  of  the  facts,  understandings  and 
agreement  above  set  out  and  became  a  party  thereto 
and  the  subscription  in  suit  was  accepted  by  plaintiff 
with  knowledge  of  all  the  facts  above  set  out;  and 
pursuant  to  said  agreement  common  stock  was  is- 
sued by  plaintiff'  to  the  promoters  and  the  defend- 
ant did  not  authorize  the  subscription  in  suit,  and 
was  ignorant  of  the  secret  understandings  above  set 
out  until  1910  or  1911.    (Record,  pp.  24-25). 

The  evidence  shows  that  the  original  owners  of 
the  mining  properties  were  paid  $245,000  for  its  con- 
veyance to  Rosene  by  Rosene  and  his  associates  and 
that  Rosene  in  turn  conveyed  to  plaintiff  for  $245,000 
cash   and  $3,750,000  in  common   stock,   full  paid,   of 
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plaintiff,  of  which  $1,250,000  of  common  stock  was 
issued  to  Rosene  and  retained  by  him  and  split  up 
between  himself,  French  and  Housman,  promoters  of 
plaintiff,  as  a  bonus. 

The  validity  of  the  issuance  of  $3,750,000  com- 
mon stock  including  the  $1,250,000  thereof  bonus  to 
Rosene,  we  have  discussed  under  another  point  in 
this  brief,  under  the  heading  "Bonus   Stock." 

We  are  now  only  concerned  with  the  allegations 
of  the  first  affirmative  defense  constituting  a  breach 
on  Rosene's  part  of  the  fiduciary  relation  existing  be- 
tween him  and  defendant. 

At  the  time  the  subscriptions  to  plaintiff's  pre- 
ferred stock  were  informally  allotted,  a  Mr.  Myers 
of  London,  was  to  pay  $25,000  flat  for  an  option  on 
half  of  the  stock,  that  is,  on  $2,500,000  stock;  and 
Mr.  Farquhar  was  to  take  $250,000.  Rosene  for 
defendant  $250,000,  A.  A.  Housman  for  himself  $50,- 
000  and  Rosene  for  himself  $50,000.  (Test.  Rosene, 
Record,  p.  129). 

Housman,  Myers  and  Rosene,  by  the  use  of  $50,- 
000  from  Housman,  $50,000  from  Rosene  and  $25,000 
from  Myers,  made  up  a  pool — and  Rosene  on  March 
15,  1906  paid  McConneil,  holding  title  to  the  mining 
properties,  for  the  conveyance  from  McConneil,  $93,- 
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000  cash  and  gave  him  his   (Rosene's)    personal  note 
for  $100,000.     (Record,  pp.  130,  163). 

Defendant  did  not  offer  any  evidence  supporting 
the  allegations  of  its  first  affirmative  defense  that 
the  money  to  pay  the  original  owners  for  the  mining 
properties  purchased  by  the  plaintiff,  was  to  be  pro- 
vided by  defendant  or  that  any  of  the  money  realized 
on  the  subscription  in  suit  was  applied  in  payment 
to  Rosene  of  $245,000  cash  paid  on  plaintiff's  pur- 
chase price,  or  that  the  subscription  in  suit  was  ever 
made  by  Rosene  or  accepted  by  plaintiff  pursuant  to 
any  agreement  or  secret  understanding  between  Ro- 
sene and  the  other  promoters  and  the  plaintiff,  its  of- 
ficers and  directors. 

The  money  realized  on  the  subscription  in   suit 

was  as  follows: 

1906 

April    $50,000 

July  15th    25,000 

Sept.      6th 25,000 

Sept.  15th 25,000 

$125,000 

Of  plaintiff's  preferred  stock  subscribed,  there  was 
paid  for  and  issued,  $1,699,450  par  value.  (Exhibit 
N2,  Record,  p.  72). 

Between  April  18th  and  August  31st,  1906,  de- 
fendant had  handled  account  of  disbursements  for  and 
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on  behalf  of  plaintiff  through   its  accounts,   at  least 
$400,000   (Test.  Trenholme,  Record,  p.  108). 

The  payments  to  McConnell  and  others  as  original 
owners  of  the  mining  properties  were  all  in  1906  as 
follows : 

February  7th  to  French $20,000 

March  15th  to  McConnell 93,000 

April  2nd  to  McConnell 20,000  • 

May  31st  to  McConnell 20,000 

June  1st  to  McConnell 24,000 

June  22nd  to  French 6,000 

June  1st  to  French 20,000 

June  1st  to  French 10,000 

May  29th  to  French 1,700 

May  14th  to  French 20,000 

August   15th   to  French 10,000 

$244,700 

(Test.  Rosene,  Record,  pp.  163,  164). 

Whatever  breach  of  fiduciary  relation  on  Ro- 
sene's  part  there  was  arose  solely  from  the  fact  that 
Rosene  received  a  bonus  of  $1,250,000  common  stock 
to  be  split  up  between  himself,  Housman  and  French, 
as  promoters  of  plaintiff,  for  whose  preferred  stock 
he  subscribed  on  behalf  of  defendant  the  sum  of  $250,- 
000,  defendant  alleging  ignorance  of  the  bonus  to 
the   promoters. 

The   charter   and   by-laws   of   plaintiff   both   ex- 
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pressly  contemplated  the  purchase  of  the  mining 
properties  for  $245,000  cash  and  issue  of  $3,750,000 
common  stock  to   Rosene. 

The  defendant  as  a  stockholder  is  charged  with 
knowledge  of  plaintiff's  charter  and  by-laws. 

A  stockholder  is  chargeable  with  notice  of  its 
by-law. 

1  Cook,  Corp.  6th  ed.,  Sec.  4a,  p.  27. 
citing 

Richardson  v.  Devine,  193  Mass.  336; 

Cummins  v.  Webster,  43  Me.  192,  197. 

The  by-laws  of  a  corporation  may  operate  as  a 
contract  among  its  members,  and  they  are  generally 
presumed  to  have  notice  of  them. 

5  Thomp.,  Corp.,  Sec.  5987. 

This  is  a  legal  presumption,  conclusive  in  its  na- 
ture. 

I  Thomp.,  Corp.,  Sec.  941. 

Direct  proof  of  notice  of  its  by-laws  is  not  re- 
quired. 

Id. 

That  this  breach  of  fiduciary  relation,  if  there 
were  such  a  breach,  was  first  known,  not  as  the  de- 
fendant alleges  in  its  first  affirmative  defense,  in  the 
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year  1910  or  1911,  but  in  October,  1908,  more  than 
three  years  before  the  commencement  of  this  action 
on  March  29,  1912,  is  shown  by  statements  of  the 
presidents  of  plaintiff  and  defendant  at  that  time. 

Mr.  W.  R.  Rust,  in  his  deposition,  states:  That 
about  October  6,  1908,  at  Seattle,  as  defendant's  presi- 
dent, he  received,  by  mail  or  private  delivery,  a  let- 
ter, dated  October  5,  1908,  addressed  to  defendant, 
signed  by  Mr.  E.  J.  Mathews,  as  plaintiff's  presi- 
dent, with  two  printed  enclosures  (copies  of  letter  and 
enclosures  attached  to  his  deposition)  ;  that  thereafter 
and  during  the  month  of  October,  1908,  at  Seattle,  as 
defendant's  president,  he  personally  acknowledged 
receipt  of  that  letter  and  enclosures  to  Mr.  Mathews 
as  plaintiff's  president,  at  which  time  the  original 
capitalization  of  plaintiff,  including  the  purchase  by 
it  from  Rosene  of  the  mining  properties  for  $245,000 
cash  and  $3,750,000  common  stock,  paid  up,  as  set  out 
in  the  enclosures  to  the  letter  above  referred  to  was 
called  to  his  attention  and  discussed  between  them. 
(Record,  pp.  178-179). 

Mr.  E.  J.  Mathews,  for  plaintiff,  testifies  that 
he  was  president  of  plaintiff  from  July,  1908,  to 
January,  1910  (Record,  p.  179)  ;  in  October,  1908, 
possibly  in  September  also,  he  discussed  with  Mr. 
Rust,  president  of  defendant,  the  matter  of  the  com- 
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mission  or  profits  to  the  promoters  of  plaintiff  and 
the  question  of  the  issuance  of  $3,750,000,  par  value, 
common  stock  of  plaintiff  to  Rosene;  and  Mr.  Rust 
stated  that  of  that  amount  $2,500,000  was  set  aside  as 
a  bonus  to  subscribers  to  plaintiff's  preferred  shares 
and  the  other  $1,250,000  was  a  personal  profit  to  Mr. 
Rosene  and  his  associates.    (Record,  p.  181). 

Knowledge  of  these  facts  by  defendant  is  spe- 
cially pleaded  in  plaintiff's  reply  to  defendant's 
amended  answer. 

We  submit  that  the  7th  specification  of  error  is 
well  taken. 

IX. 

BONUS  STOCK, 

(Fifth,  Sixth  and  Eleventh  Specification  of  Error), 

The  fifth  affirmative  defense  in  effect  alleges: 

That  plaintiff  was  organized  by  Rosene  et  al,  as 
promoters  who,  in  order  to  secure  the  common  stock 
as  a  bonus  or  gift  and  without  payment  of  any  money 
and  receipt  by  the  corporation  of  any  property,  serv- 
ices or  other  thing  of  value  as  a  consideration  for  the 
issuance  of  the  common  stock  and  contrary  to  law 
and  public  policy  of  the  State  of  Maine,  the  domicile 
of  plaintiff,  entered  into  a  scheme  or  device  whereby 
Rosene  et  al,  owning  mining  property  which  they 
ageed  to  sell  to  plaintiff  when  organized,  for  $245,- 
000^  arranged  and  agreed  between  said  promoters  and 
officers  and  directors  of  plaintiff  that  said  property 
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was  to  he  conveyed  to  plaintiff  for  the  ostensible  con- 
sideration of  $245,000  cash  and  $3,750,000  common 
stock  full  paidj  although  the  real  consideration  was 
$245,000  cash;  this  cash  consideration  to  be  paid  by 
plaintiff  to  Rosene  for  the  owners  of  the  property 
and  $3,750,000  common  stock  to  be  issued  to  A.  A. 
Housman  ^  Company,  $1,250,000  of  which  to  be  de- 
livered to  Rosene  et  al,  as  a  bonus  and  the  remainder 
of  $2,500,000  tQ  be  delivered  by  A.  A.  Housman  (| 
Company  to  subscribers  to  preferred  stock  of  plain- 
tiff as  they  paid  their  subscriptions  {Par.  II.) 

That  the  com^mon  stock  was  issued  by  plaintiff 
to  A.  A.  Housman  §  Company  and  never  issued  to 
the  vendors  of  said  property.    {Par.  III.) 

That  the  property  was  of  little  if  any  value  and 
not  considered  by  vendors  nor  by  plaintiff  nor  its  of- 
ficers or  directors  as  having  actual  or  speculative  value 
in  excess  of  $245,000  and  was  not  at  any  time  valued 
by  plaintiff'  or  its  directors  in  good  faith  in  the  exercise 
of  their  honest  judgment  in  any  case  in  excess  of 
$245,000  {Par.  IV.) 

That  the  directors  at  the  time  of  issuance  or 
authorizing  the  issuance  of  said  stock  and  purchase 
of  said  property  had  been  selected  and  controlled  by 
Rosene  et  al.,  acted  in  their  interest  and  under  their 
control  and  had  no  personal  knowledge  of  said  prop- 
erty or  its  value  and  if  they  pretended  to  make  any 
valuation  of  the  same  they  acted  wholly  under  the 
direction  and  control  and  in  the  interest  of  said  pro- 
moters and  exercised  no  independent  judgment  and 
did  not  in  fact  make  any  bona  fide  valuation  of  said 
property.  (Par.  V.) 

That  plaintiff  has  never  had  under  its  ownership 
or  control  so  as  to  he  able  to  issue  or  cause  to  he  is- 
sued to  defendant  in  performance  of  the  subscription 
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contract,  any  shares  of  common  stock  for  which  par 
value  has  been  paid  in  money  or  labor  or  property, 
either  of  an  actual  value  equal  to  not  less  than  par  or 
at  a  valuation  not  less  than  par  made  in  good  faith 
by  the  directors  of  plaintiff;  hut  that  the  common 
stock  proposed  and  offered  in  the  amended  complaint 
has  been  or  will  be  illegally  issued  under  and  pursu- 
ant to  said  fraudulent  scheme  and  device  and  for  no 
consideration  to  plainitff  or  else  for .  alleged  labor  or 
property  at  a  valuation  by  plaintiff's  directors  not 
ficced  in  good  faith  and  known  by  plaintiff  and  its  di- 
rectors to  be  concessive  and  beyond  any  fair  valuation 
of  such  labor  or  property.  (Par.  VI.) 

A  detailed  statement  of  the  facts,  with  reference 
to  pages  of  the  Record,  is  contained  in  Statement  of 
the  Case  in  this  brief  at  pages  1  to  29  and  refer- 
ence is  here  made  thereto  instead  of  repeating  the 
same  here. 

The  facts  are  substantially  as  follows: 

The  plaintiff  was  on  March  17,  1906  incorpor- 
ated under  the  Corporation  Laws  of  Maine,  R.  S. 
1904,  Sec.  50  of  Chapter  47  of  which  provides  as  fol- 
lows : 

Any  corporation  may  purchase  mines,  manufac- 
tories, and  other  property  necessary  for  its  business, 
and  the  stock  of  any  company  or  companies  owning, 
mining,  manufacturing  or  producing  materials  or 
other  property  necessary  for  the  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in  payment 
therefor,  and  may  likewise  issue  stock  for  services 
rendered  to  such  corporation  and  the  stock  so  issued 
shall  be  full  paid  stock  and  not  liable  to  any  further 
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call  or  payment  thereon,  and  in  the  absence  of  actual 
fraud  in  the  transaction,  the  judgment  of  the  di- 
rectors as  to  the  value  of  the  property  purchased  or 
services  rendered,  shall  be  conclusive. 

In  February,  1906,  Rosene  secured  an  option  on 
mining  properties,  purchase  price  $245,000,  and  re- 
sold the  properties  to  the  plaintiff  corporation,  of 
which  he  was  one  of  the  promoters,  for  the  considera- 
tion of  $3,995,000,  as  follows:  $245,000  cash  and 
$3,750,000  in  750,000  shares  of  common  stock,  par 
value  $5.00  each,  issued  full  paid  and  non-assessable 
to  Rosene;  Rosene  transferred  500,000  shares  of  that 
common  stock  to  a  trustee  for  the  benefit  of  the  sub- 
scribers to  plaintiff's  preferred  stock  and  absorbed  the 
balance,  to-wit:  250,000  shares  as  a  bonus  to  him  and 
his  associates  as  promoters;  a  remnant  of  the  500,000 
shares  of  the  common  stock,  deposited  with  the  trus- 
tee, at  the  commencement  of  this  action  remained  on 
hand,  to-wit:  160,099  shares  of  common  stock  for  the 
benefit  of  subscribers  to  preferred  stock,  and  out  of 
this  remnant  plaintiff  tendered  to  defendant  in  court, 
during  the  trial  of  this  action,  25,000  shares  common 
stock  (together  with  25,000  shares  of  preferred  stock) 
to  comply  with  the  subscription  in  suit. 

On  March  20,  1906,  the  time  plaintiff  authorized 
the  payment  of  $245,000  and  the  issuance  of  750,000 
shares  of  common  stock,  full  paid,  the  directors  act- 
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ing  unanimously  and  so  authorizing  the  transaction, 
were,  together  with  Rosene,  owners  and  holders  of  all 
of  the  stock  subscribed  or  issued,  and  on  March  29, 
1906,  at  a  stockholders'  meeting  at  which  all  of  the 
stock  subscribed  or  issued  was  represented,  the  acts 
and  proceedings  of  the  directors  as  above  were  un- 
animously ratified  and  confirmed. 

The  corporation  was  incorporated  for  the  ex- 
press purpose  of  acquiring  the  properties  for  the 
consideration  named,  with  a  capital  stock  of  500,000 
preferred  shares  and  750,000  common  shares,  all  of 
the  par  value  of  $5.00  per  share;  and  at  the  first  meet- 
ing of  the  subscribers  to  the  stock  a  code  of  by-laws 
was  unanimously  adopted  containing  the  same  pro- 
vision for  the  acquiring  of  the  properties  for  the  con- 
sideration named. 

The  directors  at  the  time  of  the  purchase  form- 
ally declared  it  the  judgment  of  the  Board  that  the 
properties  were  necessary  for  the  business  of  the 
corporation  and  that  the  value  of  $3,995,000  was  fair 
and  reasonable. 

At  the  time  of  the  transaction  the  reports  of  re- 
liable and  competent  mining  experts  showed  not  less 
than  $50,000,000  of  gold  in  the  mining  claims  and 
the  statement  of  that  valuation  in  those  reports  was 
at  that  time  believed  by  Rosene. 
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The  question  stated:  Was  the  issue  of  the  750,- 
000  shares  of  common  stock,  full  paid  and  non-asses- 
sable, under  the  conditions  and  circumstances  outlined 
above,  legal? 

The  Law.  The  issuance  by  corporations  of  bonus 
stock  to  promoters  has  been  prolific  of  much  litigation 
in  state  and  federal  courts.  We  do  not  propose  to 
enter  at  length  upon  a  discussion  of  all  of  the  de- 
cisions and  attempt  to  reconcile  or  distinguish  the  one 
with  or  from  the  other. 

The  law  ai)plicable  to  the  facts  of  this  case  has 
been  settled  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Old  Dominion  Copper  M.  8^  S. 
Co.  vs.  Lewisohn,  210  U.  S.  206;  and  that  law  so 
settled  is  at  variance  with  the  law  as  settled  by  the 
state  courts  of  at  least  Maine  and  Massachusetts. 

The  Old  Dominion  Copper  M.  &  S.  Co.  was  a 
New  Jersey  corporation,  incorporated  July  8,  1895 
(136  Fed.  195).  The  law  of  New  Jersey  in  1895  re- 
lative to  the  issuance  by  a  corporation  of  its  stock  for 
property  is  as  follows: 

Sec.  213.  That  the  directors  of  any  company 
incorporated  under  this  act  may  purchase  mines, 
manufactories  or  other  property  necessary  for  their 
business,  or  the  stock  of  any  company  or  companies 
owning,  mining,  manufacturing  or  producing  ma- 
terials or  other  property  necessary  for  their  business, 
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and  the  stock  so  issued  shall  be  declared  and  be 
taken  to  be  full  paid  stock  and  not  liable  to  any- 
further  call,  neither  shall  the  holder  thereof  be  liable 
for  any  further  payments  under  any  of  the  pro- 
visions of  this  act;  and  said  stock  shall  be  legibly 
stamped  upon  the  face  thereof  "issued  for  property 
purchased"  and  in  all  statements  and  reports  of  the 
company  to  be  published,  this  stock  shall  not  be 
stated  or  reported  as  being  issued  for  cash  paid  into 
the  company,  but  shall  be  reported  in  this  respect  ac- 
cording to  the  fact. 

General  Statutes  of  New  Jersey  1709-1895,  pub- 
lished under  authority  of  the  Legislature  by  virtue  of 
an  act  approved  April  4,  1894  and  a  supplemental 
thereto  approved  March  20,  1895.  Jersey  City,  N.  J., 
Frederick  D.  Linn  &  Company,  1896. 

The  history  of  the  Old  Dominion  Copper  M.  & 
S.  Co.  litigation  arising  out  of  the  issue  of  bonus  stock, 
conducted  in  Massachusetts  to  the  court  of  last  re- 
sort in  that  state  and  in  the  federal  courts  to  the 
Supreme  Court  of  the  United  States,  is  found  in  the 
Reports  as  follows: 

In  the   federal   courts: 

U.  S.  Circuit  Court,  Feb.  24,  1905,  136  Fed. 
915; 

U.  S.  Circuit  Court,  Nov.,  1905,  (see  195  Fed. 
638) ; 

U.  S.  Circuit  Court  of  Appeals,  Dec.  4,  1906, 
148  Fed.  1020; 

U.  S.  Supreme  Court,  May  18,  1908,  210  U. 
S.  28; 
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U.  S.  Circuit  Court,  Dec.  1,  1911,  195  Fed.  637; 
In  the  state  courts  of  Massachusetts: 

Supreme   Judicial   Court,   Jun.   20,    1905,   188 

Mass.  315,  74  N.  E.  653;  Sept.  4,  1908,  199 

Mass.  488,  86  N.  E.  660;  Sept.  4,  1909,  203 

Mass.  159,  89  N.  E.  193. 

Lewisohn  and  Bigelow,  promoters  of  that  corpora- 
tion, Hved  the  one  in  New  York  and  the  other  in 
Massachusetts,  and  as  it  was  impossible  to  obtain 
service  upon  Bigelow  in  New  York  or  upon  Lewisohn 
in  Massachusetts,  four  actions  were  begun,  two  against 
Bigelow  in  Massachusetts  and  two  against  Lewisohn 
in  New  York — these  were  four  Bills  of  Equity,  each 
of  them  stating  in  exactly  the  same  language  the  facts 
upon  which  legal  relief  was  demanded,  the  only  dif- 
ference between  the  four  bills  being  in  the  prayer  for 
relief  and  the  names  of  the  defendants.  The  facts 
alleged  were:  That  Lewisohn  and  Bigelow  were  pro- 
moters of  and  organized,  July  8,  1895,  the  complain- 
ant company,  owning  all  of  the  forty  shares  nomin- 
ally subscribed  in  the  preliminary  organization.  Upon 
organization,  Lewisohn  and  Bigelow  were  elected  di- 
rectors; they  had  previous  to  July  11,  1895,  become 
owners  of  mining  property  of  the  value  of  not  to 
exceed  $5,000;  on  that  day  the  directors  of  the  cor- 
poration, Lewisohn  and  Bigelow,  and  their  dummies 
on  the  board  under  their  control,  sold  and  conveyed 
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to  the  corporation  the  mining  property  for  30,000 
shares  of  its  capital  stock  at  the  par  value  of  $25.00 
per  share;  the  prayer  of  the  Bill  was  that  the  sale 
of  the  mining  claims  be  rescinded,  the  property  re- 
conveyed  and  the  shares  of  stock  returned,  or  an  ac- 
counting had  therefor,  or  the  alternative  of  rescission, 
the  court  to  ascertain  the  amount  of  damage  suffered 
by  complainant  and  decree  therefor. 

(Statement  by  Judge  LaCombe,  136  Fed.  915). 

On  the  demurrer  to  the  bill  in  the  United  States 
Circuit  Court,  Judge  LaCombe  said: 

"Whether  the  contract  for  the  sale  of  the  real 
estate  was  voidable,  so  as  to  give  the  corporation  the 
right  to  rescind  or  to  demand  damages,  must  be  de- 
termined under  the  conditions  which  existed  when 
it  was  made.  Ordinarily,  when  a  director  or  promoter 
contracts  to  sell  property  to  his  corporation,  the  cor- 
poration not  being  independently  represented,  it  may 
rescind  the  contract,  upon  the  theory,  of  course,  that 
the  relation  between  the  parties  is  fiduciary,  and  that 
the  other  stocldiolders  and  subscribers  to  the  stock  are 
to  be  protected  against  an  abuse  of  trust.  But  where 
there  are  no  other  stockholders  nor  subscribers,  there 
is  no  one  who  is  deceived,  no  stockholders  or  sub- 
scriber who  is  defrauded,  since  all  the  profit  put  into 
one  pocket  by  the  "faithless"  directors  is  taken  out  of 
their  other  pocket  as  the  sole  stocldiolders.  This  prin- 
ciple is  abundantly  established  by  decisions  controlling 
here,  so  it  will  be  unnecessary  to  cite  numerous  auth- 
orities from  other  courts.  In  Foster  v.  Seymour,  (C. 
C.)  23  Fed.  Qb,  which  was  decided  in  this  court  (Wal- 
liice,  S .) ;  the  facts  were  very  similar,  except  that  the 
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sale  was  for  scrip,  the  stock  not  having  yet  been  is- 
sued. The  court  said:  'There  was  no  fraud  on  the 
corporation.  At  the  time  the  scrip  was  exchanged  for 
the  mining  property,  the  trustees  were  all  there  were 
of  the  corporation.  There  were  no  stockholders  unfess 
they  were  stockholders.  What  was  done  was  done  by 
the  corporation.  By  the  exchange  the  corporation 
got  the  mining  property,  and  gave  it  back  again  to 
those  from  whom  it  got  it,  divided  into  100,000  shares 
of  the  nominal  value  of  $100  each.'  And  it  held  that 
whether  or  not  a  subsequent  purchaser  of  stock  could 
recover  against  those  who  had  misled  him — against  the 
corporation  or  the  trustees — 'the  corporation  has  no 
cause  of  action  against  the  trustees.'  Subsequently 
the  same  question  came  before  the  Court  of  Appeals 
in  this  circuit  {McCracken  v.  Itohison,  57  Fed.  375, 
6  C.  C.  A.  400),  where,  as  the  court  expressed  it: 
'When  they  entered  into  the  contracts  they  owned  the 
corporation  and  all  its  stock,  and  represented  only 
themselves.  While  directors  in  fact,  they  were  prin- 
cipals in  name.'  It  was  held  that  in  such  a  case  the 
rule  prohibiting  persons  in  a  fiduciary  relation  from 
contracting  for  their  own  advantage  in  the  name  of 
their  beneficiaries  had  no  application.  The  demurrer 
to  the  bill  is  well  taken,  and  it  is  therefore  unneces- 
sary to  discuss  the  special  demurrer  as  to  defect  of 
parties.    The  bill  is  dismissed,  with  costs. 

On  appeal,  in  the  United  States  Circuit  Court  of 
Appeals,  for  the  2nd  Circuit,  the  decree  sustaining  the 
demurrer  to  the  bill  was  affirmed  in  148  Fed.  1020, 
where  the  decision  per  curiam  is  as  follows: 

The  fundamental  difficulty  with  the  bill  is  that  it 
fails  to  state  any  facts  showing  that  the  complainant 
was  in  any  way  injured  or  defrauded  by  the  transac- 
tions complained  of.     At  the  time  of  the  transfer  by 
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Bigelow  and  Lewisohn  to  the  company,  Bigelow  and 
Lewisohn  and  their  representatives  owned  the  entire 
issue  of  stock  of  the  corporation.  The  sale  by  them 
to  the  corporation  was  in  effect  a  sale  by  them  to 
Bigelow  and  Lewisohn.  A  corporation  can  only  act 
through  the  human  beings  who  compose  it.  It  cannot 
be  deceived  or  defrauded,  unless  its  stockholders  and 
directors  are  deceived  or  defrauded.  The  corpora- 
tion knew  all  that  Bigelow  and  Lewisohn  knew,  and 
no  one  of  the  original  parties  to  the  transfer  was  de- 
frauded by  the  exchange  of  the  stock  controlled  by 
Bigelow  and  Lewisohn  for  the  real  estate  controlled 
by  them.  It  may  be  that  such  a  large  over-capitaliza- 
tion as  is  alleged  in  the  bill  might  mislead  and  deceive 
careless  and  credulous  purchasers  of  the  stock;  but  we 
are  not  now  dealing  with  the  case  of  a  stockholder  al- 
leging   concealment,    fraud,    and    misrepresentation. 

Upon  a  Writ  of  Certiorari  to  the  Circuit  Court 
of  Appeals,  2nd  Circuit,  the  Supreme  Court  of  the 
United  States  in  affirming  the  decrees  below,  said: 

"At  the  time  of  the  sale  to  the  plaintiff  then  there 
was  no  wrong  done  to  anyone.  Bigelow,  Lewisohn 
and  their  syndicate  were  on  both  sides  of  the  bargain 
and  they  might  issue  to  themselves  as  much  stock  in 
their  corporation  as  they  liked  in  exchange  for  their 
conveyance  of  their  land.  (Cases.)  If  there  was  a 
wrong,  it  was  when  the  innocent  public  subscribed. 
But  what  one  would  expect  to  find  if  a  wrong  hap- 
pened then  would  not  be  that  the  sale  became  a  breach 
of  duty  to  the  corporation  nunc  pro  tunc,  but  that  the 
invitation  to  the  public,  without  disclosure,  when  acted 
upon  became  a  fraud  upon  the  subscribers  from  an 
equitable  point  of  view  accompanied  by  what  they 
might  treat  as  damages," 

In  the  case  at  bar,  the  wTong,  if  any,  perpetrated 
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on  defendant,  as  was  said  by  the  United  States  Su- 
preme Court  as  just  quoted,  would  not  be  that  the 
sale  by  Rosene  to  the  plaintiff  became  a  breach  of  duty 
to  the  plaintiff  corporation  nunc  pro  tunc,  whereby  the 
issue  of  the  stock  was  invalidated,  but  that  the  invita- 
tion to  the  public,  that  is,  to  the  defendant,  without 
disclosure,  when  acted  upon,  became  a  fraud  upon  de- 
fendant as   a  subscriber. 

Defendant's  remedy  against  plaintiff  under  such 
conditions  would  be  for  damages  for  fraud  and  mis- 
representation; and  in  an  action  against  the  defendant, 
on  the  subscription  it  was  invited  to  make,  its  defense 
would  be  fraud  unless  estopped  by  reason  of  laches  or 
ratification. 

We  have  discussed  elsewhere  in  this  brief  the  effect 
of  estoppel  by  ratification  on  the  part  of  defendant, 
as  well  as  laches  after  discovery  of  fraud,  but  those 
questions  are  not  now  before  us,  the  sole  question  under 
this  point  being  as  to  the  validity  of  the  issuance  of  the 
bonus  stock. 

It  is  beside  the  question  to  urge  that  the  state 
courts,  including  the  court  of  last  resort  of  the  state 
of  Maine,  in  passing  on  the  Maine  statute,  have  de- 
termined this  matter  differently. 

The  U.  S.  Supreme  Court  in  the  case  of  Old  Do- 
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minion  Copper  M.  ^  S.  Co.,  supra,  rendered  its  opinion 
after  the  Supreme  Judicial  Court  of  Massachusetts  had 
spoken  and  declined  to  be  governed  by  that  state  court. 

What  was  said  by  Judge  Hough,  presiding  in  the 
U.  S.  Circuit  Court,  S.  D.  New  York,  in  Old  Bo- 
minion  Copper  M.  8^  S.  Co.  v.  Lewisohn,  195  Fed.  637, 
when  urged  to  follow  the  state  court  ruling,  is  ap- 
plicable here:  This  court  owes  not  only  great  respect 
as  do  other  tribunals  (to  the  U.  S.  Supreme  Court) 
but  also — what  is  much  more  important — absolute 
obedience. 

This  court,  in  Min.  Co.  v.  Bank,  05  Fed.  23,  has 
assented  to  the  doctrine  we  are  contending  for  by 
citing  approvingly  McCracken  v.  Rohison,  57  Fed. 
375,  (C.  C.  A.,  2nd  Circuit)  to  the  effect:  That  di- 
rectors who  own  all  the  stock  of  a  corporation  are  not 
within  the  rule  prohibiting  persons  in  a  fiduciary  rela- 
tion from  contracting  for  their  own  advantage  in  the 
name  of  the  beneficiary,  and  such  a  contract,  made  in 
the  name  of  the  corporation  by  the  unanimous  consent 
of  the  directors,  is  not  invalid,  as  against  public  policy. 

Instruction  No.  16  requested  by  plaintiff  and  re- 
fused by  the  court  below,  embodies  the  law  on  the 
issue  of  bonus  stock  as  applied  to  the  facts  in  the  case 
at  bar  as  settled  by  the  U.  S.  Supreme  Court;  and, 
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in  the  absence  of  other  instructions  covering  that  law, 
it  was  error  and  prejudicial  to  plaintiff  for  the  court 
to  refuse  that  request.  For  that  reason  we  submit 
that  the  fifth  specification  of  error  is  well  taken. 

There  was  750,000  shares  of  common  stock,  of 
which  500,000  shares  were  transferred  to  a  trustee  for 
the  benefit  of  subscribers  to  the  preferred  stock.  What- 
ever part  of  the  preferred  stock,  total  500,000  shares, 
was  issued  and  paid  for,  an  equal  amount  of  the  com- 
mon stock  was  delivered  by  the  trustee  to  the  preferred 
stock-subscribers.  The  preferred  stock-subscribers 
would  there  get  just  the  same  share  or  proportion  of 
the  whole  capital  stock  of  plaintiff  where  there  was  a 
bonus  of  one  share  of  common  to  each  share  of  pre- 
ferred paid  for,  as  though  there  were  no  common  stock 
at  all. 

The  issue  of  common  stock  to  the  amount  of 
500,000  shares  therefore  was  valid,  irrespective  of  the 
value  of  property  conveyed  therefor,  because  it  was 
only  issued  in  trust  for  those  subscribers  to  preferred 
stock.  The  excess  of  the  issue,  to-wit,  250,000  shares, 
which  went  to  Rosene  and  his  associate  promotors, 
whether  legal  or  not,  does  not  affect  the  question 
raised  by  this  fifth  affirmative  defense,  which  is  the 
validity  of  the  500,000  shares  of  common  transferred 
to  the  trustee  for  the  benefit  of  preferred  stock-sub- 
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scribers,  because  it  is  out  of  the  remnant  of  this  trustee 
stock  that  the  tender  of  common  stock  was  made  in  the 
court  below  by  plaintiff  to  comply  with  the  terms  of 
the  subscription  in  suit. 

We  submit  that  the  issue  of  750,000  common 
shares,  full  paid,  as  bonus  stock  was  legal;  and  that 
the  common  stock  tendered  defendant  in  this  action 
in  the  lower  court,  a  part  of  that  issue  of  750,000 
shares,  was  legally  issued  and  that  the  tender  was  in 
full  comphance  with  the  terms  of  the  subscription  in 
suit. 

We  submit  that  the  sixth  and  eleventh  specifica- 
tions of  error  are  well  taken. 

X. 
Ratification  by  Defendant — Estoppel. 

The  Transfer  Books  of  plaintiff  (Ex.  Ell/14) 
show  that  the  750,000  shares  of  common  stock  issued 
on  March  30,  1906,  to  Rosene  for  the  mining  property, 
were  issued  on  April  2,  1906,  as  follows: 

To   Rosene    250,000  shares 

"  3  shares 

Directors  to  qualify 8  shares 

A.  A.  Housman  &  Co 499,989  shares 

750,000  shares 
At  a  meeting  of  plaintiff's  stockholders  on  Jan- 
uary 23,  1907,  at  Portland,  Maine,  Rosene  as  stock- 
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holder  of  250,003  shares  and  A.  A.  Housman  &  Co., 
as  stockholders  of  768,149  shares,  common  and  pre- 
ferred, were  represented  by  proxy  (Ex.  DlO,  Record 
46). 

The  Transfer-Books  of  plaintiff  show  that  on 
January  23,  1907,  the  common  and  preferred  shares 
issued  and  outstanding  in  the  name  of  Rosene  totalled 
250,003,  and  that  the  common  and  preferred  shares 
issued  and  outstanding  in  the  name  of  A.  A.  Housman 
&  Co.  totalled  768,149;  and  that  of  the  768,149  shares, 
common  and  preferred,  in  the  name  of  A.  A.  Housman 
&  Co.,  the  common  and  preferred  shares  issued  and 
dated  on  page  64  of  Record  produced  by  defendant 
in  court  at  the  trial  (Record,  pp.  63,  64)  were  a  part. 

At  that  meeting  on  January  23,  1907,  all  shares 
represented  being  voted  in  the  affirmative  and  none 
in  the  negative,  the  acts  of  the  incorporators,  stock- 
holders, officers  and  directors  in  the  issuance  of  plain- 
tiff's common  stock,  were  in  all  respects  ratified,  ap- 
proved, confirmed  and  adopted  as  the  valid  and  bind- 
ing acts  of  the  plaintiff  and  its  stockholders.  (Ex. 
D^O,  Record,  p.  49). 

Of  this  stock  issued  and  outstanding  on  January 
23,  1907,  in  the  name  of  A.  A.  Housman  &  Co.,  25,000 
common  and  25,000  preferred  were  owned  and  held 
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by  defendant,  with  A.  A.  Housman  &  Co.,  as  nominal 
owners,  in  trust  for  defendant. 

The  principles  of  a  resulting  trust  where  personal 
property  is  purchased  by  one  person  and  taken  in  the 
name  of  another,  apply  to  shares  of  stock  in  a  cor- 
poration. 

Creed  v.  Bank,  1  Oh.,  St.  1. 

The  trustee  is  entitled  to  vote  in  respect  of  stock 
standing  in  his  name,  as  trustee  of  others,  and  for 
equally  good  reason  when  the  trust  is  not  disclosed  on 
the  books  of  the  corporation. 

10  Cyc.  334  and  cases. 

The  right  to  vote  follows  the  legal  title  to  the 
shares. 

10  Cyc.  332. 

Nor  can  it  be  said  that  the  issuance  of  a  proxy 
by  the  trustee  is  a  delegation  of  the  trust. 

1  Perry  on  Trusts,  Sec.  409. 

Where  a  stockholder  participates  in  the  ratifica- 
tion of  the  issuance  of  common  stock  of  the  corpora- 
tion, it  is  estopped  from  questioning  the  validity  of 
the  issue. 

2  Clark  &  Marshall,  on  Priv.  Corp.,  Sec.  398. 
Washburn  v.  Paper  Co.,  81  Fed.  17; 
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Wood  V.  Water-works  Co.,  44  Fed.  146,  cited 
approvingly  by  this  court  in  Min.  Co.  v. 
Bank,  95  Fed.  23,  at  pp.  30  and  34. 

The  ratification  relates  back  and  is  equivalent  to 
an  antecedent  authority. 

10  Cyc.  1083, 

Fleckner  v.  U.  S.  Bank,  21  U.  S.  338. 

As  a  stockholder  of  plaintiff  defendant  was 
charged  with  knowledge  of  plaintiff's  by-laws,  includ- 
ing by-law  No.  25  (Statement  of  Case,  page  6  of 
this  brief)  and  is  bound  by  their  terms.  By-law  No. 
26  expressly  provides  for  the  issuance  to  Rosene  of  the 
common  stock  full  paid  in  part  payment  of  the  min- 
ing properties  purchased  from  him;  and  further  pro- 
vides that  no  arrangement  or  contract  made  on  behalf 
of  plaintiff  with  any  director  or  officer  of  plaintiff 
shall  be  rendered  void  or  voidable  by  reason  of  the  fact 
that  such  officer  or  director  is  interested  in  such  con- 
tract, and  that  every  present  and  future  stockholder 
assents  to  the  terms,  conditions  and  circumstances  un- 
der which  the  mining  properties  have  been  acquired 
and  the  shares  of  common  stock  issued. 

Knowledge  of  by-laws  and  notice  thereunder  to 
defendant  and  estoppel  by  ratification  were  specially 
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pleaded  by  plaintiff  in  its  reply  to  defendant's  amended 

answer. 

XI. 

The  fourth  affirmative  defense  that  the  right  of 
action  of  plaintiff  herein  did  not  accrue  within  six 
years  prior  to  the  commencement  of  this  action,  is  not 
sustained  by  law  or  facts. 

The  subscription  in  suit  was  made  not  earlier 
than  April  3,  1906;  that  was  the  date  of  the  telegram 
from  Rosene  to  A.  A.  Housman,  treasurer  of  plaintiff, 
at  New  York  authorizing  the  subscription  (Ex.  E3, 
Record  p.  50)  ;  the  subscription  itself  as  executed  by 
Rosene  on  behalf  of  defendant  was  mailed  by  Rosene 
to  A.  A.  Housman  from  San  Francisco,  April  4,  1906 

(Exhibits  El  and  E2,  Record  pp.  50,  53,  54,  77). 

This  action  was  commenced  in  the  court  below  on 
March  29,  1912   (Record  p.  1). 

The  statute  did  not  begin  to  run  on  the  subscrip- 
tion in  suit  until  a  call  was  made  under  it. 

Thompson,  Corp.  Sees.  2002,  2003. 

1  Cook,  Corp.  6th  ed.,  Sec.  195. 
The  call  was  made  in  the  year  1912. 
A  pleading  alleging:   "that  each   and   every   one 
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of  the  said  causes  of  action  as  alleged  in  plaintiff's 
complaint  did  not  accrue  within  six  years  before  the 
commencement  of  this  action"  was  held  to  contain  a 
negative  pregnant  in 

Gammon  v.  Dyke,  2  Wash.  Ter.  266. 

XII. 

The  atte7ripted  repudiation  of  the  subscription  in 
suit  by  defendant  in  April,  1907 ,  was  without  legal 
effect. 

Defendant's  board,  on  April  10,  1907,  by  resolu- 
tion affirmed  its  subscription  in  the  sum  of  $125,000 
and  "no  more"  and  directed  its  attorney  to  prepare  the 
necessary  notice  to  be  sent  by  its  secretary  to  plaintiff 
notifying  the  latter  that  no  subscription  was  ever  au- 
thorized in  any  sum  whatever  except  for  $125,000. 
(Ex.  I,  Record  p.  60.) 

That  resolution  and  any  notice  under  it  were  with- 
out legal  effect  for  the  following  reasons: 

1st.  There  was  no  previous  subscription  for 
$125,000  on  behalf  of  defendant  for  defendant  to  thus 
affirm. 

Notwithstanding  the  language  of  the  resolution  of 
defendant's  board  of  Sept.  5,  1906,  authorizing  its 
president  to  subscribe  in  the  sum  of  $125,000  to  plain- 
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tiff's  stock,  there  was  no  evidence  of  any  such  sub- 
scription having  been  made  pursuant  to  that  resolution 
or  otherwise. 

Rosene,  when  asked  what  he  did  under  the  reso- 
lution of  September  5,  1906,  so  far  as  the  subscription 
authorized  was  concerned,  answered:  "What  was  the 
use  of  subscribing  for  something  which  had  already 
been  paid,  that  would  be  another  tomfoolery."  And 
when  pressed  to  state  whether  he  signed  another  sub- 
scription he  answered:  "I  don't  know."  (Record  p. 
170). 

Kellogg,  plaintiff's  secretary,  testified  that  he  did 
not  know  of  more  than  one  subscription  by  defendant, 

the  one  in  suit.     (Record  pp.  76,  77). 

And  Davies,  present  president  of  plaintiff;  testi- 
fied to  same  effect.     (Record  p.  76). 

2nd.  So  much  of  the  resolution  of  April  10,  1907, 
as  attempted  to  repudiate  any  subscription  in  excess  of 
$125,000,  came  too  late.  That  was  a  year  almost  to 
a  day  after  knowledge  of  the  subscription  in  suit  had 
been  reported  by  Rosene  to  defendant's  board. 

A  repudiation  to  be  effective  must  be  timely. 

Six  months'  notice  has  been  held  to  be  imtimely 
and  without  effect. 
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Rolling  Mill  Co.  v,  R.  R.  Co.,  120  U.  S.  256. 
A  year  after  knowledge  has  been  held  to  be  too 


late. 


A.  ^  C.  Coml.  Co.  V.  Solner,  123  Fed.  855, 
C.  C.  A.  9th  Cir. 


3rd.  There  was  no  proof  of  notice  under  the  reso- 
lution. It  is  true  that  defendant's  secretary  testified 
that  he  mailed  the  notice  (Dfdt.  Ex.  3)  to  plaintiff 
postage  prepaid  and  properly  addressed;  he  admitted 
that  he  was  not  quite  sure  just  when  he  sent  that  letter, 
but  it  was  a  matter  that  was  very,  very  important  to 
them  and  that  notice  would  have  been  sent  just  as 
quickly  as  they  would  receive  Mr.  Hartman's  instruc- 
tions there;  but  there  was  no  further  proof  on  the 
subject,  as  to  when  or  where  he  mailed  it,  or  otherwise. 

4th.  Affirming  its  subscription  on  April  10,  1907, 
in  the  sum  of  $125,000  was  an  attempt  to  ratify  the 
subscription  in  suit  to  the  extent  of  $125,000  and  "no 
more,"  which  we  have  seen  could  not  be  done,  and 
which  in  effect  amounted  to  a  ratification  of  the  entire 
subscription. 

We  submit  there  was  no  repudiation  of  the  sub- 
scription in  suit  in  April,  1907. 

XIII. 

The  court  erred  in  entering  a  judgment  or  decree 
in  favor  of  defendant  and  in  not  entering  a  decree  in 
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favor  of  the  plaintiff  in  accordance  with  the  prayer  of 
its  amended  complaint. 

Twelfth,  thirteenth  and  fourteenth  specifications 
of  error. 

We  submit: 

(1st)  That  the  issuance  of  750,000  shares  of 
common  stock,  full  paid,  to  Rosene  as  a  part  consid- 
eration of  the  property  conveyed  by  him  to  plaintiff 
was  a  legal  and  valid  issue. 

(2nd)  That  the  defendant's  board  of  trustees  at 
its  April,  1906,  meeting,  when  the  subscription  in  suit 
was  reported  to  it,  failed  to  affirm  or  disaffirm  the  same 
and  by  its  silence  acquiesced  therein; 

(3rd)  That  even  if  defendant's  board  at  its 
April,  1906,  meeting  attempted  to  repudiate  the  sub- 
scription in  suit,  it  failed  to  do  so  in  failing  to  give 
notice  of  such  repudiation  to  plaintiff  and  by  consent- 
ing to  Rosene's  disposing  of  the  subscription  and  of 
stock  represented  by  that  subscription,  and  by  failing 
to  place  the  plaintiff  in  statu  quo; 

(4th)  That  even  if  the  defendant's  board  repu- 
diated the  subscription  in  suit  at  its  April,  1906,  meet- 
ing, it  failed  to  adhere  to  such  repudiation  at  its  Sep- 
tember, 1906,  meeting;  and  at  the  latter  meeting,  at  a 
time  v/hen   but  $75,000  had  been   credited   upon  the 
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subscription  in  suit  on  defendant's  books  and  at  a  time 
when  plaintiff  was  indebted  to  defendant,  as  shown 
by  the  latter's  books,  in  the  sum  of  $17,693  (not  tak- 
ing into  consideration  the  $75,000  credited  plaintiff 
as  above),  the  defendant  ratified  the  subscription  in  suit 
by  attempting  to  ratify  it  in  part,  to-wit:  to  the  extent 
of  $125,000,  that  being  for  $50,000  in  excess  of  what 
had  theretofore  been  credited  plaintiff  and  being  for 
$33,000  in  excess  of  what  plaintiff  then  owed  defend- 
ant, including  the  $75,000,  assuming  that  defendant 
was  entitled  at  that  time  to  charge  back  to  plaintiff 
the  $75,000  theretofore  credited  on  that  subscription; 

(5th)  That  between  April  4th  and  September 
25th,  1906,  defendant  paid  plaintiff  on  account  of  the 
subscription  in  suit  the  sum  of  $125,000  and  between 
April  4th,  1906,  and  November  9th,  1906,  plaintiff 
issued  to  defendant  and  defendant  accepted  certificates 
of  stock  for  25,000  shares  common,  full  paid,  and  for 
25,000  shares  preferred  of  plaintiff  therefor;  and  de- 
fendant had  notice  by  its  acceptance  of  said  certificates 
of  stock  as  to  its  rights  as  a  shareholder  of  plaintiff  and 
as  to  the  provision  and  terms  contained  and  specified 
in  the  charter  and  by-laws  of  plaintiff,  defendant  there- 
by consented  to,  as  in  said  certificates  of  stock  expressly 
provided ; 

(6th)     That  on  January  23,  1907,  at  a  meeting  of 
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plaintiff*'s  stockholders  at  Portland,  Maine,  at  which 
25,000  shares  common  and  25,000  shares  preferred  of 
plaintiff,  then  owned  and  held  by  defendant,  was  rep- 
resented and  voted  affirmatively,  the  purchase  of  the 
mining  properties  by  plaintiff  from  Rosene  for 
$250,000  cash  and  issuance  of  $3,750,000  common 
stock,  full  paid,  was  ratified  and  confirmed; 

(7th)  That  no  subscription  was  ever  made  to 
plaintiff's  preferred  shares  in  the  sum  of  $125,000  on 
behalf  of  defendant  and  no  payments  were  ever  made 
by  defendant  on  account  thereof; 

(8th)  That  the  plaintiff  at  no  time  released  the 
defendant  from  its  HabiHty  under  the  subscription  in 
suit; 

(9th)  That  the  attempted  repudiation  of  the 
subscription  in  suit  by  defendant  in  April,  1907,  a 
year  after  it  was  reported  to  defendant,  was  without 
legal  effect; 

(10th)  That  the  plaintiff's  right  of  action  ac- 
crued within  six  years  next  preceding  the  commence- 
ment of  this  action; 

(11th)  That  defendant  for  more  than  three  years 
next  preceding  the  commencement  of  this  action,  to- 
wit:  from  and  after  the  month  of  October,  1908,  had 
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knowledge  that  out  of  the  issue  of  plaintiff's  750,000 
common  stock,  full  paid,  as  part  consideration  for  said 
mining  properties  conveyed  to  it,  250,000  shares  were 
retained  by  Rosene  and  his  associates  as  a  personal 
profit  to  themselves. 

And  for  these  reasons  we  submit  that  the  twelfth, 
thirteenth  and  fourteenth  specifications  of  error  are 
well  taken. 

The  judgment  of  the  lower  court  should  be  re- 
versed and  a  judgment  or  decree  should  be  entered  in 
accordance  with  the  prayer  of  plaintiff's  amended  com- 
plaint and  for  costs  of  this  appeal. 

WILLIAM  H.  GORHAM, 

Attorney  for  Appellant. 
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STATEMENT. 


This  is  an  action  at  law  to  recover  from  the  ap- 
pellee upon  an  alleged  contract  of  subscription  to 
the  preferred  capital  stock  of  the  appellant.  Appel- 
lant was  organized  in  March,  1906,  under  the  laws 
of  the  State  of  Maine.  The  appellee,  which  is  a  cor- 
poration  organized  under   the   laws  of   the   State   of 


Washington,  had  been  engaged  in  business  in  Seattle, 
Washington,  and  Alaska  for  a  number  of  years  prior 
to  1906.  It  conducted  a  mercantile  business  in  Nome, 
Alaska,  and  owned  all  of  the  capital  stock  of  the 
Northwestern  Steamship  Company,  a  corporation  en- 
gaged in  carrying  freight  and  passengers  between 
Puget  Sound  and  Alaska,  and  also  owned  the  capital 
stock  of  the  North  Coast  Lighterage  Company,  engaged 
in  the  business  of  lightering  cargo  from  ships'  tackles 
to  shore  at  Nome,  Alaska.  John  Rosene  was  presi- 
dent of  the  appellee  company.  It  appears  from  his 
testimony  that  he  was  also  more  or  less  active  in  other 
business  lines  and  speculations  of  his  own.  In  No- 
vember or  December,  1905,  and  January,  1906,  Rosene 
had  been  approached  by  one  L.  H.  French  in  the  en- 
deavor to  interest  him  in  a  scheme  to  sell  a  large  num- 
ber of  so-called  mining  claims  in  Alaska,  in  which 
French  appears  to  have  been  interested,  and  also  to 
finance  some  railroad  schemes  in  Alaska  which  French 
was  trying  to  float.  It  appears  from  Rosene's  testi- 
mony that  he  did  become  interested  in  French's 
schemes  either  before  or  very  soon  after  he  reached 
New  York  in  January  or  February  of  1906.  Rosene 
took  the  matter  up  with  one  A.  A.  Hauseman,  who 
was  a  private  banker  on  Broad  Street,  New  York, 
being  the  head  of  the  firm  of  A.  A.  Hauseman  &  Co., 
and  who  was  apparently  an  intimate  acquaintance  and 
associate    of    Rosene.      Through    Hauseman,    certain 


parties  representing  or  purporting  to  represent  Eng- 
lish capital  were  interested  in  the  scheme,  and  it  was 
finally  agreed  that  a  corporation  would  be  organized 
by  Rosene  and  Hauseman  and  their  associates  to  take 
over  these  properties  and  construct  a  railroad.  In  the 
meantime,  it  had  been  agreed  by  the  owners  of  the 
mining  property  that  they  would  sell  the  property  to 
the  company  for  $245,000,  cash.  French,  apparently, 
had  some  interest  in  the  mining  property,  although 
the  record  does  not  make  it  very  clear  as  to  what  his 
interest  was.  Apparently,  he  was  representing  all  of 
the  mine  owners  in  an  endeavor  to  make  a  sale  of  the 
claims  as  a  whole,  probably  on  a  basis  of  a  commis- 
sion. At  any  rate,  it  was  agreed  between  all  the  parties 
that  the  new  company  to  be  organized  would  buy  the 
mining  properties  and  water  claims  for  a  considera- 
tion of  $245,000.  (Record,  pp.  127-8.)  Rosene  claims 
that  he  had  no  real  interest  in  the  mining  properties, 
although  it  appears  from  his  testimony  that  either  prior 
to  the  time  he  went  to  New  York  or  very  soon  after 
reaching  there  and  before  the  plan  for  organizing  the 
appellant  corporation  had  been  made,  he  had  paid 
French  $20,000,  either  for  an  interest  in  the  mining- 
claims  or  for  a  share  in  the  profits  which  French  was 
making  by  negotiating  the  sale.     (Record,  p.  162.) 

Rosene,  Hauseman  and  their  associates  thereupon 
proceeded  to  organize  the  appellant  corporation.  It 
was  organized  with  a  capital  stock  of  $6,250,000,  di- 


vided  into  $2,500,000  of  preferred  stock  and  $3,750,- 
000  of  common  stock.  Rosene  agreed  to  subscribe 
$250,000  on  behalf  of  the  appellee  corporation  to  the 
preferred  stock  of  the  appellant,  and  also  agreed  to 
subscribe  $50,000  upon  his  own  behalf,  personally. 
Hauseman  also  agreed  to  subscribe  for  $50,000  of  the 
preferred  stock.  Rosene,  Hauseman  and  French,  as 
promoters  of  the  appellant  corporation,  agreed  among 
themselves  that  they  would  divide  up  among  themselves 
$1,250,000  of  the  common  stock  as  a  bonus,  and  that 
the  balance  of  the  common  stock  would  be  placed  in 
the  treasury  and  issued  as  a  bonus  to  subscribers  to 
the  preferred  stock.  When  they  came  to  organize  the 
corporation,  according  to  Rosene's  testimony,  one  Mc- 
Connell,  who  seems  to  have  been  the  real  representa- 
tive of  the  majority  of  the  owners  of  the  mining  prop- 
erty, refused  to  accept  the  obligations  of  the  proposed 
corporation  for  the  $245,000,  but  was  willing  to  ac- 
cept Rosene's  personal  obligation;  and  Rosene  claims 
that  the  various  mine  owners  conveyed  all  of  the  in- 
terest in  the  mining  property  to  him,  and  that  he  im- 
mediately conveyed  it  to  the  corporation,  and  that  this 
was  done  because  of  the  insistence  of  McConnell  that 
he  must  have  Rosene's  personal  obligation  for  the 
$245,000.     (Page  129.) 

It  further  appears  from  the  testimony  of  Rosene 
that  the  lawyers  who  were  managing  the  organization 
of  the  appellant  corporation  advised  that  it  was  neces- 


sary  to  have  the  corporate  resolutions  recite  that  the 
consideration  for  the  mining  property  was  $245,000 
in  cash  and  $3,750,000  of  the  common  stock;  it  being 
explained,  as  Rosene  claimed,  that  this  was  necessary 
in  order  to  enable  them  to  distribute  the  common 
stock  as  a  bonus  in  the  manner  in  which  they  had 
agreed  among  themselves.     (Record,  pp.   128,   131.) 

A  resolution  was  passed  by  the  board  of  directors 
of  the  appellant  company  immediately  after  organiza- 
tion, authorizing  the  purchase  of  this  mining  property 
for  the  $245,000,  cash,  and  the  $3,750,000  common 
stock.  There  was  a  proposition  made  by  Rosene  to 
the  company  to  convey  the  mining  property,  which  was 
drawn  along  this  theory  that  the  purchase  price  of  the 
mining  property  was  $3,995,000,  Rosene  immediately 
gave  back  to  the  corporation  an  agreement  that  out  of 
the  $3,750,000  common  stock  received  by  him,  he  would 
turn  back  to  the  treasurer  of  the  company  $2,500,000 
thereof,  to  be  issued  as  a  bonus  by  the  company  there- 
after to  subscribers  to  the  preferred  stock,  and  this 
was  done.  (See  Exhibits  Plaintiff's  Minutes  in  March, 
1906.)  The  remaining  $1,250,000  common  stock  was 
deposited  with  A.  A.  Hauseman  or  A.  A.  Hauseman  & 
Co.,  who  held  it  under  some  kind  of  a  pooling  agree- 
ment between  Rosene,  Hauseman  and  French. 


It 
time  o 


t  is  shown  clearly  by  the  testimony  that  at  the 
>f  the  organization  of  the  appellant  company  and 


of  the  passage  of  the  resolution  by  its  board  of  direc- 
tors for  the  purchase  of  this  mining  property  for  a 
consideration  of  $3,995,000,  the  board  of  directors  was 
a  board  composed  of  Hauseman,  French,  Davis,  Pierce 
and  Rosene,  all  of  whom  either  shared  in  the  bonus 
or  were  representing  the  participants.  None  of  them, 
except  Rosene  and  French,  had  ever  been  to  Alaska 
and,  of  course,  had  not  seen  any  of  the  mining  prop- 
erty, and  never  in  fact  undertook  to  place  any  valua- 
tion upon  the  property.      (Record,  p.    132.) 

Soon  after  the  organization  of  the  appellant  cor- 
poration, Rosene  left  New  York,  going  first  to  San 
Francisco,  from  which  place  he  seems  to  have  forward- 
ed to  Hauseman  a  contract  of  subscription  to  the  pre- 
ferred stock  of  the  appellant,  signed  by  him  on  behalf 
of  the  appellee,  for  $250,000.  He  returned  to  Seattle 
soon  thereafter,  being  early  in  April,  1906.  The  board 
of  trustees  of  the  appellee  company  at  that  time  was 
composed  of  John  Rosene,  M.  Thomsen,  H.  W.  Treat, 
J.  D.  Trenholme,  Captain  D.  H.  Jarvis  (since  de- 
ceased), and  one  McLaren  (since  deceased).  A  few 
days  before  Rosene  reached  Seattle,  Mr.  Trenholme 
had  heard  from  some  friend  of  his  that  the  appellant 
corporation  had  been  organized  and  that  Rosene  had 
subscribed  for  $250,000  of  its  preferred  stock  on  be- 
half of  the  appellee.  Immediately  upon  the  arrival 
of  Rosene  in  Seattle,  Trenholme,  who  was  secretary  of 
the  appellee,  secured  a  meeting  of  the  trustees,  having 


in  the  meantime  discussed  the  matter  with  both  Thom- 
sen,  Treat  and  Jarvis.  They  had  agreed  among  them- 
selves that  they  would  not  permit  Rosene  to  commit 
the  appellee  to  any  such  subscription,  and  Mr.  Treat 
had  requested  Mr.  John  P.  Hartman,  who  was  then 
the  attorney  of  the  appellee,  to  be  present  at  this  meet- 
ing for  the  purpose  of  drawing  up  proper  resolutions 
repudiating  the  subscription.  When  the  meeting  con- 
vened, Rosene  reported  that  he  had  made  a  subscrip- 
tion to  the  appellant's  preferred  stock  on  behalf  of  the 
appellee  in  the  amount  of  $250,000,  and  had  paid  $50,- 
000  thereon.  Each  and  every  member  of  the  board 
of  trustees  present  expressed  dissatisfaction  at  this 
action.  Mr.  Hartman,  upon  the  request  of  Mr.  Treat, 
drew  up  a  resolution  repudiating  the  subscription,  and 
this  resolution  was  introduced  and  passed  unanimous- 
ly, Mr.  Rosene  himself  not  voting.  Rosene  thereupon 
importuned  the  board  not  to  place  the  resolution  upon 
its  records,  stating  that  the  applications  for  the  stock 
of  the  appellant  company  were  far  in  excess  of  the 
amount  of  stock,  and  that  he  would  immediately  place 
the  stock  with  other  subscribers  and  would  reimburse 
the  company  for  the  $50,000  which  had  been  already 
paid.  He  was  at  that  time  managing  director  of  the 
appellant  company.  He  claimed  that  if  the  resolution 
of  repudiation  was  actually  spread  upon  the  minutes 
of  the  appellee  company  it  would  discredit  him  in  the 
business  world.    Mr.  Treat  thereupon  asked  Mr.  Hart- 
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man,  the  company's  attorney,  whether  the  resolution 
as  passed  by  the  board  would  have  the  same  legal  effect 
if  it  was  left  off  the  records  as  if  it  were  recorded, 
and  Hartman  advised  that  the  legal  effect  would  not  be 
changed  by  omitting  the  resolution  from  the  records. 
Thereupon,  by  unanimous  consent  of  the  board,  the 
secretary  was  directed  not  to  record  the  resolution. 
(Record,  pages  80,  93,  104.)  The  exact  date  of  this 
meeting  does  not  appear  in  the  records,  for  the  reason 
that  no  minutes  of  the  meeting  were  made,  the  pas- 
sage of  this  resolution  repudiating  the  subscription 
being  the  only  business  transacted;  but  it  is  clear  from 
the  testimony  that  this  repudiation  by  the  appellee's 
board  took  place  some  time  early  in  April,  1906. 

Within  a  very  short  time  thereafter,  Mr.  H.  C. 
Davis,  who  was  a  partner  in  the  firm  of  A.  A.  Hause- 
man  &  Co.  of  New  York  and  president  of  the  appel- 
lant company,  was  in  Seattle,  and  Mr.  Trenholme,  the 
secretary  of  the  appellee  company,  reported  to  Mr. 
Davis  that  the  appellee  had  repudiated  this  subscrip- 
tion, and  that  Rosene  had  no  authority  to  make  it. 
Nothing  further  came  before  the  board  of  trustees 
of  the  appellee  respecting  this  subscription  until  Sep- 
tember 5,  1906.  It  then  transpired  that  Rosene  had 
not  returned  the  $50,000  which  had  been  paid  by  him 
out  of  the  appellee's  funds  to  the  appellant  and  that 
an  additional  $25,000  of  appellee's  funds  had  been 
applied  by  Rosene  wit^hout  the  knowledge  of  the  board 


toward  this  subscription.  It  appears  that  the  appel- 
lant was  shipping  large  quantities  of  merchandise  from 
Seattle  to  Nome  by  the  steamers  of  the  Northwestern 
Steamship  Company,  owned  by  appellee,  and  in  July 
was  largely  indebted  to  the  appellee,  either  upon  ac- 
count of  freights  or  upon  advances  made  by  Rosene 
on  behalf  of  the  appellee  to  the  appellant.  In  this 
condition  of  the  accounts,  Rosene,  without  the  knowl- 
edge of  the  board  of  appellee,  instructed  M.  M.  Perl, 
its  auditor,  to  credit  the  appellant  on  its  account  with 
the  appellee  with  the  sum  of  $25,000,  as  of  July  15, 
1906,  and  charge  to  the  account  of  the  subscription. 
This  direction  of  Rosene  to  Perl  is  shown  by  pages 
106  and  113  in  the  Record. 

In  the  transaction  of  its  business  in  Alaska  and 
Seattle,  Rosene,  who  was  the  managing  director  of  the 
appellant  as  well  as  the  president  of  the  appellee,  per- 
mitted the  representatives  of  the  appellant  in  Nome  to 
draw  either  on  him  or  on  the  appellee  at  Seattle  for 
large  sums  of  money  from  time  to  time  as  they  were 
needed  by  appellant,  and  the  auditor  Perl,  under  pri- 
vate instructions  from  Rosene,  would  pay  these  drafts 
out  of  the  funds  of  the  appellee,  and  charge  them  to 
the  appellant's  account.  On  August  31st,  1906,  when 
the  accounts  were  balanced,  the  appellant  was  indebt- 
ed to  the  appellee  in  the  sum  of  something  over  $57,- 
000,  in  addition  to  the  $50,000  which  Rosene  had  paid 
in  April,  and  the  $25,000  which  Perl,  under  his  instruc- 
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tions,  had  credited  to  the  appellant  on  July  15th.  (See 
Exhibits  "K"  and  "K-1.")  When  the  board  of  trus- 
tees of  the  appellee  met  on  September  5th,  1906,  this 
was  the  condition  of  the  accounts.  A  general  discus- 
sion of  the  situation  was  precipitated,  Rosene  insisting 
that  the  appellee  should  become  a  subscriber  to  some 
amount  of  stock  in  the  appellant  company,  while  the 
majority  of  the  board  were  opposed  to  taking  any 
stock.  The  board  finally  agreed,  in  order  to  compose 
all  of  these  disputes,  that  it  would  authorize  the  presi- 
dent to  make  a  subscription  to  the  preferred  stock  of 
the  appellant  in  the  amount  of  $125,000;  it  being  un- 
derstood and  agreed  that  the  moneys  previously  turned 
over  to  the  appellant,  that  is,  the  $50,000  paid  by 
Rosene  in  April,  and  the  $25,000  credited  in  July,  and 
$50,000  of  the  $57,000  still  owing  to  the  appellee  from 
the  appellant,  as  shown  by  the  accounts  as  balanced  on 
August  31st  (see  Exhibits  "K"  and  "K-1"),  should 
be  applied  in  payment  of  the  subscription  thus  author- 
ized by  the  board.  (Record,  pp.  81-2,  95,  105-6.)  It 
is  shown  by  the  testimony  that  Rosene,  who  was  chair- 
man of  the  board  of  directors  of  the  appellant,  assured 
the  board  of  trustees  of  the  appellee  at  that  time  that 
this  would  be  accepted  by  the  appellant  in  full  adjust- 
ment and  settlement  of  all  disputes  between  them. 
Soon  afterwards,  that  is,  early  in  October,  1906,  Ro- 
sene went  to  New  York  and  at  a  conference  with 
Hauseman,  Henderson,  Davis  and  Pierce   (who  with 
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Rosene  constituted  the  board  of  directors  of  the  ap- 
pellant at  that  time),  reported  that  he  had  practically 
forced  the  board  of  trustees  of  the  appellee  to  agree 
to  subscribe  to  $125,000  of  the  stock  of  the  appellant, 
to  be  paid  for  by  the  application  of  the  moneys  as 
above  set  out,  and  that  the  appellee  would  not  stand 
for  the  subscription  made  by  him  during  the  preced- 
ing March,  and  was  authorizing  this  new  subscription 
as  a  full  settlement  and  disposition  of  the  whole  mat- 
ter. Davis,  Hauseman  and  the  other  directors  of  the 
appellant  assented  to  this  arrangement,  stating  to  Ro- 
sene that  other  subscriptions  made  at  the  time  of  the 
organization  had  also  been  canceled  and  that  this  set- 
tlement was  acceptable  (Record,  p.  134-5).  While  this 
meeting  does  not  appear  to  have  been  a  formal  direc- 
tors' meeting,  it  does  appear  that  the  conference  took 
place  in  the  directors'  room  of  the  appellant  in  the 
office  of  A.  A.  Hauseman  &  Co.,  and  that  the  presi- 
dent and  treasurer  and  all  of  the  directors  of  the  ap- 
pellant (with  the  possible  exception  of  one  member) 
were  present  and  assented  to  this  adjustment. 

In  April,  1907,  the  appellee  received  a  notice  from 
the  secretary  of  the  appellant  of  an  assessment  of  10 
per  cent  upon  the  original  Rosene  subscription.  The 
appellee  board  of  trustees  thereupon  passed  another 
formal  resolution  directing  its  officers  to  notify  the 
appellant  that  the  appellee  had  never  made  any  sub- 
scription to  its  capital  stock,  except  in  the  sum  of  $125,- 
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000  (which,  of  course,  referred  to  the  subscription  au- 
thorized in  September,  1906),  which  had  been  fully- 
paid,  and  that  it  was  not  indebted  to  the  appellant  in 
any  sum  whatever  (Record,  p.  — ).  A  copy  of  this 
resolution  was  transmitted  by  the  secretary  of  the 
appellee  to  the  appellant  with  a  letter  fully  explaining 
appellee's  position  (Record,  p.  107;  Exhibit  No.  3). 
No  other  claim  was  ever  made  by  the  appellant  against 
the  appellee  on  this  subscription  until  the  summer  of 
1910,  after  the  death  of  both  Davis  and  Hauseman. 
At  that  time  the  appellant  made  an  assessment  against 
the  appellee  and  gave  notice  thereof.  The  appellee 
immediately,  through  its  attorneys,  by  letter  denied 
any  indebtedness  or  liability  to  appellant,  and  again 
notified  them  that  the  appellee  had  promptly  repudiat- 
ed Rosene's  subscription  (Exhibit  No.  2).  Soon  there- 
after the  appellant  commenced  suit  against  the  ap- 
pellee upon  the  alleged  Rosene  subscription  and  the 
appellee  denied  all  liability.  When  the  case  came  on 
for  trial,  after  introducing  some  of  its  testimony,  the 
appellant  took  a  non-suit.  Thereafter  new  proceedings 
were  taken  by  appellant  levying  an  assessment  on  the 
Rosene  subscription,  and  this  suit  was  instituted 
thereon. 

One  E.  J.  Matthews  became  the  president  of  the 
appellant  company  in  the  year  1908.  (Record,  p.  76.) 
He  testified  that  when  he  became  president  he  was 
informed  or   knew   that   the   appellee   had  or   claimed 
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that  it  had  repudiated  the  Rosene  subscription.     (Page 
76.) 

The  record  shows  clearly  and  beyond  any  ques- 
tion of  dispute  that  Rosene  had  no  authority  from 
the  appellee  to  make  the  subscription,  and  that  appellee 
immediately  upon  learning-  that  he  had  made  such  a 
subscription  repudiated  it  and  has  constantly  denied 
liability  from  that  time  down  to  the  present.  When 
the  case  was  tried  in  the  court  below,  the  trial  judge 
instructed  the  jury  in  substance  that  Rosene  had  no 
authority  to  make  the  subscription  and  submitted  to 
the  jury  the  question  whether  the  appellee  had  af- 
firmed or  repudiated  the  subscription  either  expressly 
or  by  its  conduct;  and  also,  in  case  they  found  that 
appellee  had  ratified  the  subscription,  he  submitted  to 
them  the  further  question  whether  the  common  stock 
which  appellant  had  tendered  in  court  to  appellee  had 
been  paid  in  cash  or  property  at  a  bona  fide  and  fair 
valuation,  as  required  by  the  Maine  statutes.  The 
verdict  of  the  jury,  of  course,  settles  these  questions 
of  fact  in  favor  of  the  appellee.  No  exception  was 
taken  by  the  appellant  to  these  instructions.  It  claims 
that  it  requested  a  special  instruction.  No.  16,  which 
was  in  part  inconsistent  with  the  general  charge.  The 
requested  instruction  is  not  brought  up  by  the  record, 
and  therefore  its  correctness  cannot  be  considered. 
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ARGUMENT. 

In  discussing-  the  questions  involved,  we  will  fol- 
low the  assignments  of  error  as  found  in  the  record^ 
rather  than  the  order  of  discussion  followed  by  appel- 
lant in  his  brief,  for  the  reason  that  we  think  appel- 
lant has  discussed  many  questions  that  were  not  raised 
by  his  assignment  of  errors. 

I. 

The  first  error  assigned  is  the  action  of  the  Court 
in  sustaining  the  objection  of  the  appellee  to  the  in- 
troduction in  evidence  by  appellant  of  its  Exhibits 
marked  "E4,"  "E6,"  "E8,"  "E9,"  and  "ElO,"  Exhibit 
*'E5"  is  also  mentioned  in  the  assignment  of  error,  but 
the  record  shows  that  that  exhibit  was  admitted  in 
evidence. 

The  ruling  of  the  Court  covered  by  this  assign- 
ment is  found  on  Record,  pp.  53  and  54.  The  exhibits 
referred  to  were  letters  passing  between  various  of- 
ficers of  the  appellant  corporation  transmitting  docu- 
ments or  records  from  one  to  the  other,  and  with 
which  appellee  was  in  no  wise  connected.  The  ruling 
was  manifestly  correct.  The  Court  will  also  observe 
that  no  exception  was  taken  by  appellant  to  the  ruling. 
Therefore,  error  cannot  be  predicated  thereon. 

11. 

The  appellant  offered  in  evidence  the  stipulation 
between  the  attorneys  for  the  companies,  dated  May 
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11,  1914,  relative  to  certain  proposed  amendments  to 
the  pleadings  as  they  then  stood  (Record,  pp.  69-70). 

It  will  be  noted  that  the  document  offered  in  evi- 
dence referred  to  the  pleadings  as  they  stood  in  1914. 
Subsequent  to  that  time,  the  complaint  was  amended 
and  the  amended  answer  was  filed  and  the  case  was 
tried  under  the  issues  as  made  in  these  amended  plead- 
ings. This  amended  answer  denied  the  issuance  of 
this  stock  by  the  plaintiff  to  the  defendant  between 
the  dates  mentioned  in  the  stipulation.  The  document 
offered  in  evidence,  therefore,  was  not  the  pleading 
on  which  the  case  was  tried,  but  a  stipulation  by  coun- 
sel relating  to  previous  pleadings,  and  at  most  amount- 
ed to  merely  an  admission  by  counsel  of  a  fact  denied 
by  the  defendant  in  its  subsequent  pleadings. 

It  will  be  noted  that  the  pleading  as  amended 
under  the  stipulation  was  not  offered  in  evidence,  and 
there  is  nothing  in  the  record  to  indicate  that  the 
pleading  of  the  defendant  was  in  fact  ever  amended  so 
as  to  contain  the  admission  claimed  to  be  contained 
in  the  stipulation. 

It  is  true  that  admissions  made  by  attorneys  for 
their  clients  are  sometimes  admissible  against  the 
client  where  they  are  made  by  the  attorney  for  the 
express  purpose  of  waiving  or  obviating  the  necessity 
of  formal  proof  and  the  other  party  has  relied  upon 
the  admission.     In  this  case,  however,   the  amended 
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answer  subsequently  denied  the  delivery  of  this  stock 
within  the  dates  mentioned,  so  that  it  cannot  be  claimed 
that  plaintiff  was  in  any  wise  misled  by  any  supposed 
concession  or  admission  previously  made  by  attorneys 
for  the  defendant;  and  we  think  it  is  generally  true 
that  a  formal  stipulation  or  admission  made  by  at- 
torneys for  a  party  for  some  collateral  purpose  is  not 
admissible  as  proof  of  any  fact  therein  stated  upon 
the  trial  of  the  case,  particularly  where  the  issues  are 
made  up  subsequently  thereto. 

Murray  v.  Chase,  134  Mass.  92. 

We  believe  the  rule  is  also  settled  in  the  Federal 
Courts  that  prior  pleadings  in  a  case  which  are  not 
sworn  to  by  the  party  but  signed  only  by  the  attorneys, 
are  not  admissible  on  the  trial  as  evidence  against  the 
client,  upon  the  issues  made  by  the  amended  pleadings. 

In  the  case  of  Delaivare  County  v.  Diehold  Safe 
Co.,  133  U.  S.  473,  487,  a  former  complaint  in  the  ac- 
tion, not  under  oath  or  signed  by  the  parties  themselves, 
but  by  the  attorneys,  was  offered  in  evidence  as  an 
admission  of  certain  facts  therein  contained,  and  in 
sustainig  the  ruling  of  the  Court  below  in  rejecting  the 
evidence,  the  Court  said: 

"The  former  complaint,  not  under  oath,  nor  signed 
by  the  plaintiff,  but  only  by  its  attorneys,  was  clearly 
incompetent  to  prove  an  admission  by  the  plaintiff  that 
upon  those  facts  it  had  not  a  cause  of  action  against 
this  defendant.     Combs  v.  Hodge,  21  How.  397;  Pope 
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V.  Allis,  115  U.  S.  363;  Dennie  v.  Williams,  135  Mass. 
28." 

In  all  of  these  cases  it  is  expressly  held  that  plead- 
ings in  another  case  or  original  pleadings  in  a  case 
where  pleadings  are  subsequently  amended,  are  not 
admissible  as  admissions  against  the  party  unless  they 
are  sworn  to  or  signed  by  the  party  himself  or  there 
is  other  evidence  to  show  that  the  client  in  some  way 
approved  the  admission  made  by  the  attorneys  in  the 
pleading. 

The  stipulation  offered  in  evidence  in  the  present 
case  relating  to  former  pleadings  is  not  sworn  to,  but 
signed  by  attorneys  only,  and  there  was  no  offer  of  any 
evidence  to  show  that  the  client  had  any  knowledge  that 
the  stipulation  was  ever  entered  into  by  the  attorneys; 
nor  is  there  any  evidence  that  the  matters  contained 
in  the  stipulation  were  ever  actually  embodied  in  any 
former  pleading  filed  in  the  case.  Under  the  Statutes 
of  Washington  all  pleadings  must  be  verified,  and  the 
matters  contained  in  this  stipulation  could  not  have 
been  embodied  into  any  pleading  so  as  to  become  a 
formal  pleading  in  the  case  without  the  verification  re- 
quired by  the  statute. 

We  insist  further,  however,  that  even  if  this  docu- 
ment was  technically  admissible,  it  had  no  material 
bearing  upon  the  issues  in  the  case.  The  board  of 
trustees  of  the  defendant  company,   on   September   5, 
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1906,  authorized  a  subscription  to  be  made  by  that 
company  for  $125,000  preferred  stock  of  plaintiff. 
This  stock  was  paid  for  by  applying  the  $75,000  pre- 
viously turned  over  to  plaintiff  by  Rosene,  or  under  his 
instructions,  and  by  the  additional  credit  of  $50,000 
made  upon  the  account  of  the  plaintiff  with  the  defend- 
ant on  September  5,  1906.  When  Rosene  was  in  New 
York  in  October  thereafter,  this  arrangement  was  ex- 
pressly assented  to  by  the  president  and  treasurer  of 
the  plaintiff  and  by  all  of  its  directors,  with  the  pos- 
sible exception  of  one.  The  defendant  thereupon  be- 
came immediately  entitled  to  receive  from  the  plaintiff 
$125,000  of  its  preferred  stock.  An  admission,  there- 
fore, that  it  did  receive  that  amount  of  stock  from 
the  plaintiff  prior  to  November  9,  1906,  had  no  ten- 
dency to  show  a  ratification  of  the  Rosene  subscription 
of  April,  1906,  for  $250,000.  This  is  particularly  true 
in  view  of  the  statement  in  the  stipulation  that  the 
25,000  shares  of  stock  of  plaintiff  which  defendant  re- 
ceived represented  the  stock  which  had  been  paid  for 
by  the  $125,000  which  Rosene  had  paid  out  of  defend- 
ant's funds  to  plaintiff.  The  testimony  shows  that 
$50,000  of  that  amount  was  paid  after  the  board  meet- 
ing of  September  5,  1906,  showing  conclusively  that 
any  admission  of  the  receipt  of  stock  paid  for  by  that 
money  must  have  referred  to  a  receipt  subsequent  to 
September  5,  1906. 
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The  testimony  introduced  upon  the  trial  of  the 
cause  shows  conclusively  that  the  admission  which 
the  attorneys  for  the  defendant  proposed  to  make  in 
this  stipulation  was  inadvertent  and  not  true  in  fact. 
The  original  certificates  received  by  the  defendant  were 
introduced  in  evidence.  They  are  tabulated  on  page 
7Z  of  appellant's  brief.  They  were  apparently  issued 
at  various  times  to  A.  A.  Hauseman  &  Co.  and  were 
not  assigned  to  the  defendant  until  September  24,  1907. 
Therefore,  the  statement  in  the  stipulation  that  be- 
tween April  4,  1906,  and  November  9,  1906,  "plaintiff 
issued  to,  and  defendant  accepted,  25,000  shares  of  the 
preferred  capital  stock  of  plaintiff"  is  manifestly  in- 
correct. 

In  this  connection,  the  appellant  in  his  brief  refers 
to  Exhibit  "N,"  being  a  letter  dated  April  18,  1906, 
from  Rosene  to  Henderson,  requesting  Henderson  to 
obtain  12,000  shares  of  the  preferred  stock  from  the 
plaintiff  company  and  send  to  Rosene.  Rosene  ap- 
parently contemplated  that  the  shares  of  stock  would 
be  issued  to  him,  crediting  the  amount  thereof  on  the 
$245,000  due  him  for  the  mining  property.  There  is 
nothing  to  indicate  that  this  stock  was  issued  to  Rosene 
as  requested,  and,  in  any  event,  Rosene  testified  that 
this  letter  was  written  without  the  knowledge  of  the 
defendant's  board  of  trustees.     (Record,  p.  69.) 

The  certificates  themselves  which  were  produced 
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on  the  trial  show  that  they  were  not  issued  to  the 
defendant  or  to  Rosene.  Reference  is  also  made  by 
appellant,  on  page  75  of  his  brief,  to  Exhibit  Number 
3,  which  was  a  letter  from  Hartman,  attorney  for  de- 
fendant, to  the  company,  giving  form  of  letter  to  be 
sent  by  the  secretary  of  the  company  to  the  plaintiff, 
notifying  the  plaintiff  of  the  action  of  the  defendant's 
board  on  April  10,  1907,  reaffirming  its  repudiation 
of  Rosene's  subscription.  Mr.  Hartman  in  writing 
the  letter  was  apparently  under  the  impression  that 
the  $125,000  of  stock  authorized  by  the  resolution 
of  the  board  of  trustees  on  September  5,  1906,  and 
paid  for  in  full  at  that  time  by  the  arrangement  then 
made,  had  actually  been  issued  to  the  defendant  com- 
pany. In  this  matter  he  was  apparently  in  error,  but 
in  any  event,  the  stock  he  refers  to,  whether  it  had 
been  issued  or  not,  was  the  stock  authorized  by  the 
resolution  of  September  5,  1906.  In  the  same  connec- 
tion, in  appellant's  brief,  reference  is  made  to  a  reso- 
lution of  defendant's  Executive  Committee  on  Sep- 
tember 18,  1907,  directing  that  proxies  be  sent  to  Mr. 
Eccles  to  represent  the  company  and  to  have  the  stock 
owned  by  the  company  re-issued  in  its  name.  Evi- 
dently this  also  refers  to  the  stock  authorized  in  the 
September  5th  resolution. 

Taking  the  record  as  a  whole,  it  is  manifest  that 
all  references  made  in  any  of  the  minutes  of  the  com- 
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pany  to  any  stock  owned  by  it  in  the  plaintiff,  and 
all  references  made  in  either  the  letter  dictated  by 
Hartman  or  in  the  stipulation  relating  to  the  amend- 
ment of  the  pleadings,  had  in  mind  the  stock  authorized 
by  the  board  in  September,  1906.  Whether  that  stock 
was  actually  issued  to  the  defendant  prior  to  Novem- 
ber 9,  1906,  is  immaterial.  Any  admission  that  it  was 
so  issued  would  have  no  probative  force  in  proving 
ratification  by  the  defendant  company  of  the  Rosene 
subscription  of  April,  1906,  for  $250,000. 

We,  therefore,  submit,  first — that  the  stipulation 
offered  in  evidence  was  not  admissible  because  not 
sworn  to  or  signed  by  the  defendant;  and,  second — 
that  even  if  it  was  admissible,  its  rejection  was  not 
prejudicial  to  the  plaintiff. 

III. 

Error  is  assigned  upon  the  ruling  of  the  Court  sus- 
taining the  objection  of  appellee  to  the  introduction 
of  evidence  of  the  minutes  of  the  Executive  Commit- 
tee of  appellee  of  October  23,  1907  (Record,  p.  63). 
The  record  does  not  set  out  these  minutes  and  it  is, 
of  course,  impossible  for  the  Court  to  determine  wheth- 
er the  ruling  of  the  Court  in  excluding  them  was  cor- 
rect or  not.  The  appellant  in  his  brief  and  in  his  as- 
signment of  error  (p.  198)  sets  forth  what  purports 
to  be  a  copy  of  these  minutes.  We  submit,  however, 
that  neither  the  assignment  of  error  nor   the  appel- 
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lant's  brief  can  be  used  to  supplement  defects  in  the 
record. 

Jones  V.  Biickell,  104  U.  S.  556. 

The  record  itself  should  have  shown  the  evidence 
if  he  contemplated  assigning  error  thereon. 

If  the  minutes  were  as  set  out  by  appellant  in  his 
brief,  however,  it  is  perfectly  manifest  they  were  wholly 
irrelevant  and  immaterial  to  any  issue  in  this  case. 
The  fact  that  the  Executive  Committee  requested  that 
Mr.  Rosene  be  asked  to  resign  his  office  as  president 
in  October,  1907,  can  have  no  possible  bearing  upon 
his  authority  to  make  this  subscription,  or  upon  the 
question  of  ratification  or  repudiation  thereof  by  the 
board  in  1906. 

IV. 

Error  is  assigned  upon  the  action  of  the  Court  in 
over-ruling  the  objection  of  appellant  to  the  question 
alleged  in  the  assignment  to  have  been  put  by  the  ap- 
pellee to  the  witness  H.  W.  Treat,  the  question  and 
answer  being  copied  in  the  assignment.  No  such  ques- 
tion or  answer  appears  in  the  record.  On  page  93  of 
the  record,  in  the  testimony  of  Treat,  appears  the  fol- 
lowing : 

"That  the  defendant's  board  of  trustees,  at  any 
meeting  attended  by  witness,  did  not  authorize  Mr. 
Rosene  to  subscribe  for  stock  in  plaintiff  company, 
prior  to  the  board  meeting  of  September  5,  1906." 
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That  is  the  only  reference  found  in  the  record  to 
the  matter  referred  to  in  this  assignment  of  error.  The 
Court  will  observe  that  the  record  shows  that  no  ob- 
jection was  made  by  the  appellant,  nor  ruling  of  the 
Court  invoked,  nor  any  exception  reserved.  There  is 
manifestly  nothing  in  this  testimony  upon  which  the 
appellant  can  base  an  error. 

V. 

Error  is  assigned  upon  the  action  of  the  Court 
over-ruling  the  objection  of  appellant  to  the  following 
question  put  by  appellee  to  the  witness  Treat  on  direct- 
examination,  to-wit: 

"State  what  took  place  before  the  board  at  the 
time  when  those  resolutions  were  adopted." 

The  matter  referred  to  is  found  on  page  95  of  the 
record.  Objection  was  made  to  the  question  upon  the 
ground  of  incompetency  alone.  Appellant  has  not  dis- 
cussed this  assignment  of  error  in  his  brief,  and  we, 
therefore,  assume  that  he  is  not  relying  upon  it.  The 
meeting  of  the  board  referred  to  was  the  meeting  of 
September  5,  1906,  at  which  a  resolution  was  passed 
authorizing  the  president  to  subscribe  for  $125,000  of 
stock  of  the  company.     The  resolution  recites  that: 

'The  question  of  Mr.  Rosene's  subscription  to  the 
stock  of  the  Northwestern  Development  Company  was 
fully  discussed  and  Mr.  Thomsen  introduced  the  fol- 
lowing resolution,  etc." 
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The  appellant  himself  had  previously  interrogated 
his  witness  Thomsen  as  to  what  had  occurred  at  this 
meeting  (Record,  pp.  73-74).  It  was,  therefore,  com- 
petent for  the  appellee  by  its  own  witnesses  to  show  its 
version  of  what  occurred  at  the  meeting.  Aside  from 
this,  however,  the  resolution  itself  recites  that  a  gen- 
eral discussion  took  place,  which  resulted  in  the  resolu- 
tion offered  by  Mr.  Thomsen  and  adopted  by  the 
board. 

It  was  manifestly  competent  for  the  appellee  to 
show  the  facts  and  circumstances  connected  with  this 
resolution.  The  testimony  was  not  offered  to  contra- 
dict the  record,  but  to  explain  the  nature  of  the  dis- 
cussion referred  to  in  the  record,  and  the  circumstances 
surrounding  the  action  of  the  board. 

Tibballs  vs.  Company,  10  Wash.  329. 

Even  if  the  ruling  was  technically  incorrect,  it  is 
manifest  that  the  answer  of  the  witness  was  in  no  wise 
prejudicial  to  the  appellant.  He  stated  in  substance 
what  had  previously  been  stated  by  appellant's  own 
witness  Thomsen  on  direct  and  cross-examination  and 
without  objection  by  either  side. 

VI. 

Error  is  assigned  upon  the  action  of  the  Court  in 

over-ruling  the  objection  of  appellant  to  the  question 

put  by  appellee  to  its  witness  Trenholme  (Record,  pp. 
103-4).    The  witness  was  asked: 
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"Did  the  board  of  trustees  at  any  time  ratify  any 
subscription  made  by  Mr.  Rosene  to  the  capital  stock 
of  plaintiff  outside  of  the  subscription  authorized  at 
that  meeting  of  September  5,  1906?'' 

The  witness  had  already  testified  that  he  had  at- 
tended all  of  the  meetings  of  the  board  between  the 
middle  of  March  and  the  5th  of  September,  1906.  It 
had  also  already  appeared  that  at  one  of  these  meet- 
ings, held  in  April,  no  minutes  were  made  of  the  pro- 
ceedings. The  minutes  of  the  appellee's  board  were 
in  Court  at  the  time  this  question  was  asked,  and  it 
had  been  shown  that  there  was  no  entry  upon  the 
minutes  of  the  board  showing  any  ratification  or  in 
any  wise  referring  to  this  Rosene  subscription,  except 
the  minutes  of  September  5,  1906,  and  the  minutes  of 
April  10,  1907.  The  appellee  desired  and  evidently 
was  entitled  to  show  that  the  board  of  trustees  of  the 
appellee  company  had  not  at  any  time  ratified  the 
subscription  of  Rosene.  It  already  appeared  that  the 
board  had  not  ratified  by  any  resolution  appearing  upon 
its  minutes.  The  question  was  intended  to  show  fur- 
ther that  the  board  had  not  ratified  the  subscription 
at  any  time.  Appellant  makes  this  admission  (page  71 
of  Brief) : 

"What  the  board  did,  whether  of  record  or  not, 
was  a  pertinent  inquiry;  but  the  question  as  framed 
called  for  the  conclusion  of  the  witness  and  was  ob- 
jectionable on  that  ground  alone;  further  it  was  ob- 
jectionable on  the  ground  of  not  being  the  best  evi- 


26 

dence;  for  the  minutes  are  the  record  of  the  transac- 
tions of  the  board  and  the  best  evidence  of  those 
transactions." 

Whether  the  board  had  in  fact  ratified  the  sub- 
scription was  a  question  of  fact.  There  might  be  a 
course  of  conduct  on  the  part  of  the  appellee  in  its 
business  dealings  and  transactions  with  the  appellant 
which  would  be  held  in  law  to  be  an  acquiescence  in 
or  ratification  of  the  subscription,  and  be  binding  as 
such  upon  the  appellee;  but  the  question  put  to  this 
witness  was  whether  the  board  of  trustees  had  ratified 
the  subscription.  As  stated  above,  the  minutes  were 
present,  and  it  affirmatively  appeared  that  no  such  rati- 
fication appeared  upon  the  minutes.  There  was  no  way- 
open  to  the  appellee  to  prove  affirmatively  that  the 
board  of  trustees  had  not  ratified  the  subscription 
except  to  prove  it  by  some  competent  witnesses  who 
had  been  present  at  all  of  the  meetings  of  the  board. 
The  question,  manifestly,  did  not  call  for  any  conclu- 
sion of  the  witness,  but  for  the  fact.  If  the  question 
had  been  whether  the  appellee  had  by  affirmative  action 
or  otherwise  ratified  the  subscription,  the  question 
might  have  been  open  to  the  objection  now  raised; 
but  as  the  question  related  to  action  by  the  board  of 
trustees,  who  can  only  act  when  meeting  as  a  board, 
the  objection  was  manifestly  untenable.  The  board 
could  act  only  when  in  session  as  a  board.  The  wit- 
ness had  testified  that  he  was  present  at  all  of  these 
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meetings.  Any  action  by  the  board  would  be  a  positive 
action  either  ratifying  or  repudiating  the  subscription, 
and  whether  it  had  done  the  one  or  the  other  at  any 
of  these  meetings  attended  by  the  witness  was  a  ques- 
tion of  fact. 

VII. 

Error  is  assigned  upon  the  action  of  the  Court 
over-ruHng  the  objection  of  appellant  to  the  question 
put  by   the   appellee   to   its   witness   Trenholme   as   to 
whether  he  had  notified  the  president  of  the  appellant 
of  the  action  of  the  board  of  trustees  of  the  appellee 
company  at  its  April  meeting  in  repudiating  the  Rosene 
subscription   (Record,  p.   105).     The  contention  made 
by  the  appellant  is  that  notice  to  Davis  under  the  cir- 
cumstances   was    ineffective,    for   the   reason,   as    it   is 
claimed,  that  the  main  office  of  the  appellant  company 
was  in  New  York,  and  Davis,  its  president,  being  in 
Seattle  at  that  time,  was  presumably  not  here  on  the 
business  of  his  company,  and  that  notice  to  him  under 
those  circumstances  would  not  be  notice  to  the  com- 
pany.     The  objection  made  by  appellant  to  the  ques- 
tion was  upon  the  sole  ground  that  it  was  incompetent. 
We  do  not  think  that  the  objection  is  sufficiently  definite 
to  raise  the  question  discussed  by  appellant  in  his  brief 
(p.  41). 

It  appears  from  the  record  that  the  appellant  com- 
pany was  organized  under  the  laws  of  the  State  of 
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Maine  and  that  its  board  of  directors  had  an  office 
and  place  of  meeting  in  New  York:  that  the  appellant 
also  had  an  office  in  Seattle,  where  a  large  part  of  its 
business  was  transacted,  consisting  of  the  purchase  of 
goods  and  the  shipments  to  Alaska;  and,  further,  that 
its  main  business  transactions  were  carried  on  in  Alas- 
ka. Davis  was  president  of  the  company  and  resided  in 
New  York.  He  was  in  Seattle  at  the  time  of  this 
interview  and  had  been  here  for  some  little  time.  It 
was  certainly  competent  for  the  appellee  to  prove  that 
the  president  of  appellant  company  was  notified  of  the 
action  of  the  board  of  trustees  of  the  appellee  company 
in  repudiating  the  Rosene  subscription.  If  the  objec- 
tion to  the  question  was  intended  to  be  based  upon  the 
claim  that  Davis,  although  president  of  the  appellant 
company,  was  in  Seattle  at  the  time  on  personal  busi- 
ness not  connected  with  his  company,  and  therefore 
the  notice  to  him  would  not  be  notice  to  the  appellant, 
the  objection  should  have  disclosed  that  ground.  The 
objection  to  the  question  on  the  ground  of  incompetency 
does  not  raise  that  question  at  all.  If  appellant  had 
indicated  that  his  objection  was  based  upon  that 
ground,  the  appellee  could  or  might  have  been  able 
to  meet  the  objection  by  proof  that  Davis  was  here 
on  business  of  his  company. 

Choctow  etc.  Co.  v.  McDade.  191  U.  S.  64; 

Moore  v.  Bank,  13  Pet.  302; 

U.  S.  V.  McM asters,  4  Wall.  680; 
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Evanston  v.  Gunn,  99  U.  S.  660; 
Atkins  V.  Elwell,  45  N.  Y.  753; 
Nofts  V.  Smith,  32  N.  E.  1024; 
McKaisie  v.  Association,  53  S.  W.  1107. 

If  notice  to  Davis  was  not  notice  to  his  company 
because  of  the  fact  that  he  was  disassociated  from  his 
company  at  the  time,  an  objection  would  be  upon  the 
ground  of  the  materiaHty  of  the  evidence  rather  than 
upon  the  ground  of  its  competency. 

It  is  manifest,  however,  that  the  objection,  even 
if  made  upon  the  ground  now  argued  by  appellant  in 
his  brief,  was  not  well  taken.  It  was  not  a  case  where 
an  agent  of  a  company,  when  away  from  the  place  of 
business  of  the  company,  and  on  his  own  business  or 
pleasure,  incidentally  acquired  knowledge  of  some  fact, 
which  he  might  or  would  forget  before  he  could  report 
it  to  his  company.  On  the  contrary,  Davis  was  pre- 
sumably in  Seattle  on  the  business  of  his  company, 
because  a  large  part  of  the  company's  business  was 
transacted  in  Seattle.  There  is  nothing  in  the  record 
indicating  that  he  was  in  Seattle  on  any  other  busi- 
ness. The  notice  given  to  him  was  direct  notice  of 
the  action  of  the  board  in  repudiating  this  subscription. 
He  was  the  proper  officer  to  receive  such  notice.  It 
appears  from  other  parts  of  the  record  that  Davis 
communicated  this  knowledge  to  other  officers  of  the 
appellant  company,  and  Rosene  testified  that  when  he 
held  his  conference  with  the  officers  and  directors  of 
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the  appellant  company  in  the  succeeding  October,  he 
found  that  they  all  had  notice  prior  to  that  time  of  the 
repudiation  of  this  subscription   (Record,  pp.   134-5). 

VIII. 
Error  is  assigned  upon  the  refusal  of  the  Court 
to  give  instruction  Number  16,  as  requested  by  appellee. 
This  error  cannot  be  considered  by  this  Court,  for  the 
reason  that  this  alleged  instruction  Number  16,  as 
requested  by  appellant,  does  not  appear  in  the  record 
at  all.  The  record  (p.  191)  shows  that  after  the  Court 
had  given  his  general  instructions,  the  appellant's  at- 
torney requested  him  to  give  instruction  Number  16, 
as  filed  by  the  appellant.  Whereupon,  the  proceedings 
as  shown  by  the  record  were  as  follows: 

"THE  COURT:  The  plaintiff  requests  me  to  give 
this  instruction.  This  is  in  substance  what  I  have 
stated  to  you,  but  I  will  read  it. 

The  plaintiff  had  the  legal  right  to  issue  all  of 
its  common  stock  to  John  Rosene  in  part  considera- 
tion of  the  conveyance  by  Rosene  to  it  of  certain  min- 
ing properties  and  water  rights,  provided  that  all  of 
its  then  stock  subscribers  concurred  therein.  And  if 
you  find  that  all  of  plaintiff's  common  stock  was  issued 
to  John  Rosene  for  such  properties,  with  the  concur- 
rence of  all  its  then  stock  subscribers,  and  all  of  the 
holders  of  its  capital  stock  then  outstanding — I  will 
modify  that — provided  they  acted  in  good  faith  in  the 
matter  and  were  not  guilty  of  actual  fraud  in  the  trans- 
actions as  I  have  already  instructed  you,  then  such  is- 
sue was  legal. 

MR.  GORHAM:  We  desire  now  to  note  an  ex- 
ception if  the  Court  please,  for  the  failure  to  give  par- 
ticularly instruction  number  16  as  among  the  requests 
of  the  plaintifif." 
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That  is  the  entire  record.  It  is  inferable  from  the 
language  used  by  the  Court  that  a  part  of  the  instruc- 
tion as  there  given  by  him  was  instruction  number  16, 
requested  by  appellant,  and  that  the  Court  modified  the 
instruction  as  requested  in  some  respect;  but  it  is  im- 
possible to  say  that  that  modification  was  error,  or 
that  there  was  some  other  part  of  the  instruction  which 
should  have  been  given,  in  the  absence  of  any  show- 
ing in  the  record  as  to  what  the  instruction  requested 
was. 

Appellant  has  sought  to  incorporate  the  supposed 
requested  instruction  Number  16  into  the  record  by 
including  it  in  his  assignment  of  error  Number  VIII 
(Record,  p.  199).  Manifestly,  however,  this  assign- 
ment of  error  is  no  part  of  the  record  of  the  proceed- 
ings before  the  Court  and  the  Court  cannot  consider 
the  propriety  of  a  requested  instruction  which  does  not 
appear  in  the  record,  but  is  shown  only  in  the  assign- 
ment of  errors. 

Dunlop  V.  Monroe,  7  Cranch  242, 
Jones  V.  Buckcll,  104  U.  S.  556. 

IX. 

The  remaining  assignments  of  error  numbered  IX 
to  XVII,  inclusive,  seek  in  various  forms  to  raise  the 
question  whether  there  was  substantial  evidence  to  sus- 
tain the  verdict  of  the  jury. 
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We  respectfully  submit  that  these  assignments 
present  no  question  of  law  for  review  by  this  Court. 
There  was  no  exception  taken  by  the  appellant  to  the 
instructions  of  the  Court  to  the  jury.  There  was  no 
challenge  of  the  sufficiency  of  the  evidence  to  establish 
these  defenses  by  a  request  for  a  peremptory  instruc- 
tion for  a  verdict  in  favor  of  the  appellant  or  by  either 
request  for  an  instruction  or  a  motion  to  take  either 
of  the  affirmative  defenses  from  the  jury.  The  record 
shows  no  motion  for  a  new  trial  based  upon  the  evi- 
dence. 

In  the  recent  case  of  Dunsmuir  v.  Scott,  217  Fed. 
200,  this  Court  held  that  in  the  absence  of  some  chal- 
lenge as  to  the  sufficiency  of  the  evidence  by  a  motion 
to  withdraw  the  case  from  the  jury,  or  for  a  peremp- 
tory instruction,  the  Appellate  Court  was  limited  to  a 
review  of  the  rulings  of  the  Court  to  which  exceptions 
were  reserved  during  the  progress  of  the  trial,  and 
could  not  consider  whether  as  a  matter  of  law  the 
evidence  was  sufficient  to  sustain  the  verdict  of  the 
jury.  We,  therefore,  submit  that  these  assignments 
of  error  present  no  question  for  this  Court. 

X. 

The  appellant  (Brief,  p.  94)  has  submitted  a 
rather  elaborate  argument  justifying  the  issuance  of 
bonus  stock  by  corporations,  and  contends  that  the 
case  of  the   Old  Dominion  Copper  M.   &  S.   Co.   v. 
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Lewisohn,  210  U.  S.,  holds  that  such  issues  are  legal 
when  consented  to  by  the  corporation  itself  and  all 
of  its  stockholders  at  the  time  the  stock  was  issued. 
That  case  holds  that  where  a  corporation  issues  stock 
in  payment  for  property,  with  the  knowledge  and  con- 
sent of  all  of  its  officers  and  stockholders,  the  corpora- 
tion itself  cannot  subsequently  maintain  a  bill  in  equity 
to  rescind  the  transaction  upon  the  ground  that  the 
property  was  not  of  a  value  equal  to  the  par  value  of 
the  stock,  even  though  there  has  been  a  change  in  the 
personnel  of  the  stockholders  between  the  time  of  the 
issuance  of  the  stock  and  the  time  of  the  commencement 
of  the  action.  In  other  words,  the  Court  holds  that 
where  a  corporation  and  all  of  its  stockholders  entered 
into  a  contract  for  the  purchase  of  property  to  be  paid 
for  by  the  issuance  of  its  stock,  the  transaction  is  valid 
as  between  the  parties  and  that  a  subsequent  change 
in  the  personnel  of  the  stockholders  does  not  vest  the 
corporation  with  the  right  to  rescind  what  it  had 
previously  assented  to. 

A  corporation  unquestionably  derives  its  powers 
from  the  laws  of  the  state  in  which  it  is  incorporated. 
If  the  laws  of  the  State  of  Maine  had  denied  corpora- 
tions organized  under  the  laws  of  that  state  the  power 
to  issue  capital  stock  in  payment  for  property,  we 
apprehend  that  no  one  would  claim  that  an  executory 
contract  made  by  a  corporation  with  a  third  party  to 
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issue  stock  to  that  party  in  payment  for  property  would 
be  enforceable  by  the  corporation. 

Section  50  of  Chapter  47  of  the  Statutes  of  Maine 
of  1904  authorizes  a  corporation  to  purchase  property 
and  to  issue  stock  "to  the  amount  of  the  value  thereof 
in  payment  therefor." 

Section  87  of  the  same  statute  imposes  a  restric- 
tion or  limitation  upon  the  power  of  a  corporation  to 
issue  stock  in  payment  of  property,  by  declaring  that 
the  capital  stock  shall  be  and  stand  for  the  security 
of  all  creditors  and  "no  payment  upon  any  subscription 
to  or  agreement  for  the  capital  stock  of  any  corpora- 
tion shall  be  deemed  a  payment  within  the  purview  of 
this  chapter  unless  bona  fide  made  in  cash,  or  in  some 
other  matter  or  thing,  at  a  bona  fide  and  fair  valuation 
thereof." 

The  power  of  a  Maine  corporation  to  issue  stock 
in  payment  for  property,  so  that  the  stock  will  not  be 
liable  thereafter  at  the  instance  of  the  creditors  of  the 
corporation,  is  qualified  and  limited  by  these  statutes. 

Glenn  v.  Liggett,  135  U.  S.  523, 
Giesen  v.  Company,  102  Fed.  584. 

There  is  nothing  in  the  decision  in  the  Old  Domin- 
ion Copper  case  indicating  a  purpose  to  over-rule  Glenn 
V.  Liggett,  and  the  many  cases  subsequently  decided 
following  that  decision. 
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The  subscription  contract  sued  on  in  this  case 
was  treated  by  both  the  appellant  and  the  Court  as 
requiring  the  appellant  to  issue  to  the  appellee  full 
paid  and  non-assessable  common  stock  for  each  share 
of  preferred  stock  paid  for  by  the  appellee.  In  the 
amended  complaint,  appellant  alleged  that  it  was  able, 
ready  and  willing  to  issue  and  deliver  to  the  appellee 
full  paid,  non-assessable  shares  of  common  stock.  In 
order  to  emphasize  this  offer,  the  complaint  alleges 
facts  tending  to  show  that  500,000  shares  of  the  com- 
mon stock  were  issued  to  Rosene  in  payment  for  prop- 
erty, upon  a  bona  fide  and  fair  valuation  by  the  board 
of  directors,  and  that  after  the  stock  had  been  thus 
paid  for  in  good  faith,  as  required  by  the  Maine 
Statute,  the  stock  was  returned  by  Rosene  to  the  treas- 
ury of  the  appellant  company,  and  was  available  for 
issuance  to  the  appellee  in  compliance  with  the  sub- 
scription contract. 

The  fifth  affirmative  defense  in  meeting  these  al- 
legations of  the  complaint  denied  that  the  shares  of 
common  stock  referred  to  had  been  paid  for  as  required 
by  the  Maine  Statute,  and  alleged  that  the  board  of 
directors  of  the  appellant,  at  the  time  the  stock  was 
issued  to  Rosene,  did  not  make  any  bona  fide  and  fair 
valuation  of  the  property,  and  that  the  property  in 
fact  was  not  of  a  value  equal  to  the  par  value  of  the 
stock  so  issued.     Appellant  did  not  raise  any  question 
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of  law  as  to  the  sufficiency  of  this  answer,  but  replied 
by  general  denials,  and  pleaded  certain  facts  by  way 
of  estoppel. 

When  the  case  came  on  for  trial  before  the  jury, 
the  evidence  as  to  all  of  these  transactions  thus  pleaded 
in  both  the  complaint  and  fifth  affirmative  defense  was 
introduced  without  objection,  and  the  Court  instructed 
the  jury  fully  on  the  issue  therein  involved,  and  no 
exception  was  taken  by  the  appellant  to  these  instruc- 
tions. If,  as  is  now  contended  by  the  appellant,  it  was 
his  theory  that  the  issuance  of  this  stock  to  Rosene 
under  the  facts  alleged  in  the  fifth  affirmative  defense 
amounted  to  a  payment  for  the  stock,  irrespective  of 
the  question  of  the  good  faith  of  the  directors  in  the 
valuation  of  the  property,  and  that  the  appellee  should 
legally  be  required  to  accept  such  stock  under  the  terms 
of  the  last  clause  of  the  subscription  agreement,  he 
should  have  presented  these  legal  propositions  in  the 
Court  below  in  some  form,  and  reserved  an  exception 
to  any  adverse  ruling  of  the  Court  thereon.  He  is  now 
virtually  asking  this  Court  to  review  the  correctness 
of  the  instruction  of  the  Court  below  on  the  question 
of  the  bona  fides  of  the  payment  of  this  stock,  without 
having  made  any  objections  to  the  instruction  or  re- 
served any  exceptions  thereto. 

It  seems  manifest  that  the  question  as  presented 
in  this  case  is  an  entirely  different  question  from  that 


Z7 

presented  in  the  Old  Dominion  Copper  case.  The 
specific  question  involved  in  the  case  at  bar  was  in- 
volved in  the  case  of  Trent  Import  Co.  v.  Wheelwright, 
84  Atl.  543.  In  that  case,  the  subscription  contract  to 
preferred  stock  provided  that  an  equal  amount  of  com- 
mon stock  should  be  issued  by  the  corporation  to  the 
subscribers.  All  of  the  common  stock  was  issued  by 
the  corporation  to  one  of  its  promoters,  ostensibly  in 
payment  for  certain  property  conveyed  by  him  to  the 
corporation.  He  thereupon  turned  over  the  requisite 
amount  of  the  common  stock  to  the  treasurer  of  the 
corporation  to  be  issued  to  the  preferred  subscribers 
as  a  bonus.  The  corporation  was  organized  under  the 
laws  of  New  York.  The  statutes  of  that  state  pro- 
vided that  corporations  shall  issue  stock  only  for 
money,  or  in  payment  for  labor  done,  or  for  property 
actually  received  for  the  lawful  purposes  of  the  cor- 
poration. A  subscriber  for  the  preferred  stock  upon 
being  sued  in  Maryland  upon  a  subscription  contract, 
pleaded  as  a  defense  facts  substantially  identical  with 
the  facts  pleaded  in  the  fifth  defense  in  the  present  case. 
The  trial  Court  submitted  the  case  to  the  jury  to  de- 
termine whether  the  common  stock  tendered  by  the 
corporation  in  fulfillment  of  the  subscription  contract 
had  been  paid  for  to  the  corporation  in  property  fairly 
valued  by  the  corporation  board  at  the  face  value  of 
the  stock.  The  jury  returned  a  verdict  in  favor  of 
the  defendant.     The  Supreme  Court  of  Maryland  held 
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that  the  defense  was  a  good  defense  and  upheld  the 
judgment  of  the  trial  Court. 

XL 

Appellant  has  submitted  an  argument  upon  the 
question  of  ratification  by  appellee  and  estoppel  (Brief, 
p.  108),  which  does  not  seem  to  be  based  upon  any 
assignment  of  error.  As  we  have  previously  stated, 
the  Court  below  submitted  to  the  jury  the  question 
whether,  upon  all  the  evidence,  the  appellee  had  ratified 
the  Rosene  subscription  either  expressly  or  by  acquies- 
cence and  conduct.  No  exception  was  taken  to  this 
instruction,  and  of  course  no  question  of  law  is  present- 
ed for  review. 

On  pages  Zl  to  50  of  appellant's  brief,  there  is 
submitted  an  argument  upon  the  facts  in  an  attempt 
to  show  that  the  Rosene  subscription  was  not  disaf- 
firmed or  repudiated  by  the  appellee. 

We  do  not  deem  it  necessary  to  trouble  the  Court 
with  an  elaborate  discussion  of  the  evidence.  The  wit- 
nesses, Hartman,  Treat  and  Trenholme,  testified  posi- 
tively that  the  board  did  specifically  and  expressly  re- 
pudiate the  subscription  by  resolution  offered  and 
unanimously  passed  by  the  board  in  April,  1906.  Any 
finding  of  the  jury  to  the  contrary  would  have  been 
set  aside  because  not  supported  by  the  evidence.  The 
question  of  the  weight  or  sufficiency  of  the  evidence 
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as  matter  of  law  was  not  reserved  by  any  objection 
or  exception  in  the  Court  below. 

XII. 

Finally,  we  submit  that  upon  the  undisputed  facts 
in  the  record  the  appellant  was  not  entitled  to  recover. 
The  capital  stock  of  the  appellant  was  fixed  by  its 
Articles  of  Incorporation  at  $6,250,000,  being  $2,500,- 
000  preferred  stock  and  $3,750,000  common  stock.  The 
testimony  shows  that  out  of  the  $2,500,000  of  preferred 
stock,  only  approximately  $1,600,000  par  value  was 
ever  subscribed  for.     (Record,  p.  62.) 

We  think  it  is  settled  by  the  overwhelming  weight 
of  authority  that  no  recovery  can  be  had  either  upon 
a  subscription  contract  or  upon  an  assessment  by  the 
corporation  itself  for  an  unpaid  subscription  unless  all 
of  the  stock  has  been  subscribed  for.  It  is  an  implied 
condition  in  all  subscriptions  to  the  capital  stock  of 
corporations  that  a  subscription  agreement  shall  not 
become  binding  until  the  full  amount  of  capital  stock 
has  been  subscribed. 

In  the  case  at  bar,  the  subscription  agreement, 
which  is  made  an  exhibit  to  the  complaint,  recites  that 
the  capital  stock  of  the  corporation  consists  of  $2,500,- 
000  preferred  stock  and  $3,750,000  common  stock. 
Manifestly,  anyone  signing  this  subscription  agreement 
contemplated  becoming  a  member  of  a  corporation  hav- 
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ing  a  capital  stock  of  $6,250,000.  He  might  conceiv- 
ably be  willing  to  take  stock  in  a  corporation  providing 
itself  with  ample  capital  to  carry  on  its  contemplated 
business,  when  he  would  not  be  willing  to  become  a 
stockholder  in  a  corporation  whose  articles  provided 
for  a  less  capital  than  he  deemed  to  be  ample  for  the 
success  of  the  business.  The  rule  that  it  is  an  implied 
condition  in  all  subscription  agreements  that  the  full 
amount  of  the  capital  stock  must  be  subscribed,  is  laid 
down  by  the  following,  among  other,  authorities: 

Converse  v.  Gardner  G.  Co.,  174  Fed.  31, 
Masonic  Temple  etc.  v.  Channcll,  43  Minn.  353, 
Eaton  V.  Pacific  National  Bank,  144  Mass.  260, 
2  Clark  &  Marshall  on  Corporations,  Sec.  505, 
2  Thompson  on  Corporations,  Sec.  1724, 
26  A.&  E.  Ency.  of  Lazu,  934, 
10  Cyc,  399. 

Rockland  etc.  Co.  v.  Sewall,  14  Atl.  (Me.)  934, 
Penobscot  Ry.  Co.  v.  Dummer,  40  Me.  172, 
Morgan  v.  Landstreet,  109  Md.  558. 

In  this  latter  case,  the  court  stated  the  rule  as  fol- 
lows: 

''Where  the  capital  stock  and  the  number  of  shares 
are  fixed  by  the  act,  or  certificate,  of  incorporation  as 
in  the  present  case,  no  assessment  can  be  lawfully  made 
on  the  share  of  any  subscriber  until  the  whole  number 
of  shares  has  been  taken." 

We  quote  from  the  opinion  also  the  following 
statement : 

"It  is  sufficient  that  the  Maryland  rule  is  as  stated, 
but,  as  indicating  its  soundness  and  universality,  it  may 
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be  stated  that  it  prevails  in  New  York,  Missouri,  Con- 
necticut, New  Hampshire,  Wisconsin,  Iowa,  Georgia, 
California,  Illinois,  Maine,  Tennessee,  Ohio,  and  gen- 
erally throughout  the  United  States." 

In  an  annotation  to  this  case,  reported  in  16  A.  & 
E.  Ann.  Cases,  1253,  the  rule  is  stated  as  follows: 

'The  general  principle  is  settled  by  the  American 
authorities  that  where  the  amount  of  the  original  stock 
of  a  corporation  is  specified  in  the  charter,  articles  of 
association,  or  contract  of  subscription,  and  there  is 
nothing  disclosing  a  dififerent  intention,  a  subscription 
to  such  stock  is  made  upon  the  condition  that  the  whole 
amount  thereof  shall  be  subscribed  by  bona  Me  sub- 
scribers," 

and  among  the  large  number  of  cases  cited  from  all 
of  the  states  by  the  annotator  in  support  of  this  state- 
ment of  the  rule,  he  gives  the  following  from  Maine: 

Oldtown  etc.  R.  Co.  v.  Veazie,  39  Me.  571, 
Lewey's  Island  R.  Co.  v.  Bolton,  48  Me.  451, 
Somerset  R.  Co.  v.  Clarke,  61  Me.  379, 
Belfast  R.  Co.  v.  Cottrell,  66  Me.  185, 
Skowhegan  etc.  R.  Co.  v.  Kinsman,  77  Me.  370, 
Rockland  etc.  Co.  v.  Scwall,  80  Me.  400. 

It  is  shown  by  Kellogg,  appellant's  witness,  that 
the  total  subscription  to  the  preferred  stock  aggregated 
approximately  one  million  six  hundred  odd  thousand 
dollars,  and  that  the  entire  preferred  stock  had  never 
been  subscribed  for  (Record,  p.  62).  If  the  rule  which 
we  contend  for  applies  to  Maine  corporations,  then  it 
is  apparent  from  appellant's  own  showing  that  he  is 
not  entitled  to  recover. 
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It  is  due  to  the  Court  to  state  that  the  Court  below 
had  held  in  his  rulings  settling  the  pleadings  (which 
rulings  are  not  brought  up  in  this  record)  that  the  rule 
contended  for  did  not  apply  to  Maine  corporations. 
Of  course,  we  are  not  appealing  from  that  ruling;  but 
if  the  case  is  to  be  tried  as  an  appeal  in  equity,  and 
is  to  be  disposed  of  upon  its  merits,  we  submit  that 
the  appellant  is  not  entitled  to  recover,  where  the  record 
affirmatively  shows  that  the  entire  capital  stock  had  not 
been  subscribed  for,  and  there  has  been  no  waiver  of 
that  implied  condition. 

Respectfully  submitted, 

W.  H.  BOGLE, 
CARROLL  B.  GRAVES, 
F.  T.  MERRITT, 
LAWRENCE  BOGLE, 

Attorneys  for  Appellee. 
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Reply  Brief  of  Appellant. 
While  the  exhaustive  Statement  of  Case  by  appel- 
lant in  its  opening  brief  is  not  complained  of  or 
criticized  by  appellee  in  its  answering  brief,  appellee 
attempts  there  to  re-state  the  case,  which  re-state- 
ment, because  of  its  inaccuracies,  appellant  cannot 
let  go  unchallenged,  but  will  refer  to  those  inaccu- 
racies in  the  order  in  which  they  occur  in  appellee's 
brief,  as  follows: 

1.  At  page  3',  lines  5-8,  appellee's  brief,  it  states 
that 

''It  had  been  agreed  by  the  owners  of  the 
mining  property  that  they  would  sell  the  prop- 
erty to  the  company  for  $245,000i  cash"; 

2.  At  page  3,  lines  14  and  17,  appellee's  brief,  it 
states : 

"At  any  rate  it  was  agreed  between  all  the 
parties  that  the  new  company  to  be  organized 
would  buy  the  mining  properties  and  water 
claims  for  a  consideration  of  $245,000  (Record, 
pages  127-28)." 


Both  of  these  statements  are  incorrect  and  not 
supported  by  the  record.  The  sum  of  $245,000  was 
the  price  agreed  upon  as  between  McConnell,  rep- 
resenting the  owners  of  the  property,  and  French 
(Record,  p.  129). 

But  those  owners  never  had  any  business  relations 
with  the  appellant  company. 

3.  At  page  3,  lines  19  to  25,  appellee's  brief,  it 
states  that  it  appears  from  Rosene's  testimony  that 

"He  had  paid  French  $20,000  either  for  an 
interest  in  the  mining  claims  or  for  a  share  in 
the  profits  which  French  was  making  by  nego- 
tiating the  sale.     (Record,  p.  162.)  " 

The  latter  part  of  this  statement  as  to  a  share  in 
the  profits  is  purely  gratuitous  on  appellee's  part, 
as  there  is  nothing  in  the  record  at  page  162,  or  else- 
Avhere,  from  which  the  slightest  inference  can  be 
drawn  that  Rosene  ever  had  any  share  in  whatever 
profit  French  made  by  negotiating  the  sale. 

4.  At  page  4,  lines  15  to  25,  appellee's  brief,  it 
states  that  McConnell  refused  to  accept  the  obliga- 
tions of  the  proposed  corporation  for  $245,000; 
and  that  Rosene  took  title  from  the  owners  and  in 
turn  conveyed  the  same  to  the  company  "because 
of  the  insistence  of  McConnell  that  he  must  have 
Rosene's  personal  obligation  for  the  $245,000  (page 
129)." 

Both  of  these  statements  are  incorrect.  There  is 
no  evidence  that  McConnell  refused  to  accept  the 
proposed  company's  obligations  or  that  he  was  in- 
sistent upon  having  Rosene 's  personal  obligation  for 
$245,000.     The  record  shows  that  McConnell  did  not 


want  to  take  anything  but  $245,000  cash  (page  129, 
line  29),  and  that  in  addition  to  the  payment  of 
$20,000  to  French  on  February  7,  1906  (on  account 
of  the  properties),  on  March  15,  1906,  Rosene  paid 
McConnell  $93,000  (Record,  p.  163),  and  gave  him 
his  own  personal  note  for  $100,000  (Record,  p.  130). 
5.     At  page  6,  line  6-10,  appellee's  brief,  it  states: 
"None   of   them    (appellant's   directors)  ex- 
cept Rosene  and  French  had  ever  been  to  Alaska 
and  of  course  had  not  seen  any  of  the  mining 
property,  and  never  in  fact  undertook  to  place 
any    valuation    upon    the    property    (Record, 
p.  132)." 

The  record  shows  that  French  furnished  Rosene 
certain  written  reports  of  mining  experts  on  the 
properties,  which  report  showed  $50,000,000  in 
gold  in  the  mining  ground  (Record,  p.  152) ;  that 
Rosene  informed  himself  as  to  and  was  satisfied  with 
the  competency  and  reliability  of  the  experts  (Rec- 
ord, pp.  138,  152)  ;  that  Rosene  believed  their  state- 
ments as  to  values  (Record,  p.  152),  and  that  the 
board  of  directors  on  March  20,  1906,  voted  that  in 
their  judgment  $3,995,000  was  a  fair  and  reasonable 
value  of  the  properties  (Min.  of  Appellant's  Board 
Meeting  March  20,  1906,  Ex.  Dl,  Record,  p.  43). 

The  statutes  of  Maine  provide  that  the  judgment 
of  the  directors  as  to  the  value  of  the  property  pur- 
chased where  stock  is  issued  for  the  same,  in  the 
absence  of  actual  fraud,  shall  be  conclusive  (Record, 
p.  2S). 

It  was  not  necessary  for  the  directors  to  person- 


ally  view  the  properties  before  forming  a  judgment 
as  to  values;  and  luiless  they  were  mining  experts 
themselves,  a  personal  survey  on  their  part  would 
not  have  helped  them  form  a  judgment  as  to  values. 
They  not  only  had  a  right,  but  it  was  the  practical, 
common  sense  thing  to  do,  to  rely  upon  the  opinion 
of  experts,  as  to  whose  character,  competency  and 
reliability  they  were  satisfied.     That  thing  they  did. 

6.  At  page  8,  lines  11,  13,  appellee's  brief,  it 
states  that  the  subscription  was  the  only  business 
transacted  at  the  April,  1906,  meeting  of  appellee's 
board  when  the  alleged  repudiation  took  place. 
Appellee 's  witness,  Hartman,  testifies  that  he  thought 
there  were  other  matters  transpiring  at  that  meeting 
at  that  time  (Record,  p.  84,  lines  6,  7). 

7.  At  page  9,  lines  5,  8,  appellee's  brief,  it  states: 

"And  in  July  (appellant)  was  largely  in- 
debted to  appellee,  either  upon  account  of 
freights  or  upon  advances  made  by  Rosene  on 
behalf  of  appellee  to  appellant.  In  this  condi- 
tion of  accounts"  Rosene,  without  the  knowl- 
edge of  the  board,  instructed  M.  M.  Perl,  its 
auditor,  to  credit  appellant  $25,000  on  the  sub- 
scription. 

Appellee's  witness,  Trenholme,  admits  that,  on 
July  15,  1906,  appellant  had  a  credit  with  appellee 
on  the  latter's  books  of  $75,000  (Record,  p.  114,  line 
22,  23). 

8.  At  page  9,  lines  15  to  24,  appellee's  brief,  it 
states  that  appellant's  representatives  in  Alaska, 
through  permission  of  Rosene  as  its  managing  direc- 
tor, drew  on  him  or  appellee,  at  Seattle,  for  large 


sums  of  money  from  time  to  time  as  they  were 
needed,  and  auditor  Perl,  under  private  instructions 
from  Rosene,  would  pay  these  drafts  out  of  appel- 
lee's funds  and  charge  them  to  appellant's  account. 
Such  a  statement  is  so  gross  in  inaccuracy  and  so 
wide  of  fact  as  disclosed  by  the  record,  that  it  is  dif- 
ficult to  understand  why  appellee  makes  it.  The 
method  of  keeping  appellant  in  funds  in  Alaska  and 
the  handling  of  appellant's  drafts  drawn  at  Nome  on 
Seattle,  in  Seattle,  are  fully  explained  by  appellee's 
witness  Trenholme,  who,  in  describing  the  relations 
between  the  two  companies  at  Seattle,  characterizes 
the  appellee  as  the  "clearing-house"  for  appellant. 
(Record,  pp.  108,  118.)  The  statement  in  appellee's 
brief  that  these  drafts  were  paid  by  auditor  Perl 
under  private  instructions  from  Rosene,  thereby  in- 
timating that  the  transactions  were  tainted  with  ir- 
regularity, is  not  even  suggested  at  any  place  in  the 
record.  The  only  "private  instructions"  to  Perl 
from  Rosene  were  in  reference  to  the  $25,000  credit 
of  July  15, 1906  (Defendant's  Exhibit  No.  1,  Record, 
p.  68),  and  this  item  had  no  relation  to  any  draft 
whatever.  Trenholme  testifies  that  all  drafts  of 
appellant  originated  at  Nome,  were  paid  by  appellee 
at  Seattle,  and  that  appellee  in  every  case  covered 
itself  by  drawing  drafts  for  similar  amounts  on  ap- 
pellant at  New  York  and  taking  credit  for  the 
amounts  thereof  in  its  Seattle  bank.  (Record, 
pp.  108,  114.) 

9.  At  pages  9,  lines  24—28  and  10,  lines  1-4,  appel- 
lee's brief,  it  states  that  on  August  31,  1906,  appel- 
lant was  indebted  to  appellee  in  a  sum  of  something 
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over  $57,000  (in  addition  to  $75,000  theretofore  paid 
on  the  subscription),  and  that  on  September  5,  1906, 
this  was  the  condition  of  the  accounts.     Again  ap- 
pellee's  witness,   Trenholme,   contradicts   appellee. 
Trenholme,  on  cross-examination,  reluctantly  admits 
that  on  September  5,  1906,  the  "condition  of  the 
accounts"  was  that  appellant  was  indebted  to  appel- 
lee in  the  sum  of  $17,692.00.     (Record,  pp.  118, 119.) 
10.     At  pages  10,  lines  26-28,  and  11,  lines  1-9, 
appellee's  brief,  it  states  that  Rosene  early  in  Octo- 
ber, 1906,  reported  to  appellant's  board  at  New  York 
that  he  had  forced  appellee's  board  of  directors  to 
agree  to  subscribe  for  the  $125,000  of  stock  to  be 
paid  for  by  the  application  of  moneys  "as  above 
set  out"  (that  is,  by  the  application  of  $125,000  in- 
debtedness of  appellant  to  appellee  on  the  "new 
subscription,"  appellee's  brief,  p.  10),  and  appellee 
was  authorizing  this  new  subscription  as  a  full  set- 
tlement and  disposition  of  the  whole  matter. 
Again,  the  record  fails  to  show  any  such  evidence. 
Rosene,  as  appellee's  witness,  at  pages  134,  135, 
165,  167  and  168  of  Record,  testifies  as  to  the  New 
York  conference  between  himself  and  appellant's 
directors  as  individuals,  but  nothing  there  is  found 
to  sustain  appellee 's  statement  above  as  to  the  appli- 
cation of  the  moneys. 

Appellee  admits  in  brief,  page  11,  that  this  meet- 
ing of  appellant's  directors  in  New  York  in  October, 
1906,  was  not  a  "formal  directors'  meeting,"  but 
would  have  it  implied  as  a  directors'  meeting,  be- 
cause the  conference  "took  place  in  the  directors' 
room  of  appellant"  in  the  office  of  A.  A.  Hausman 


&  Co.,  and  because  all  the  directors  but  one  were 
present  and  assented,  notwithstanding  the  testi- 
mony of  Rosene,  as  appellant's  witness,  that  the 
meeting  was  not  a  board  meeting  (Record,  p.  165), 
and  notwithstanding  his  further  qualification  that 
''Pierce  (one  of  appellant's  directors)  understood  it 
if  he  was  not  present,  he  understood  it  within  a  very 
short  time."     (Record,  p.  176.) 

At  page  26,  lines  27,  28,  of  its  brief,  appellee  has 
invoked  the  rule  in  its  own  behalf  that  "the  board 
could  act  only  when  in  session  as  a  board."  We  in- 
voke the  same  rule. 

11.  On  page  12,  lines  25-28,  appellee's  brief,  it 
states  that  E.  J.  Mathews,  president  of  appellant  in 
the  year  1908,  testified  "that  when  he  became  presi- 
dent he  was  informed  or  knew  that  the  appellee  had, 
or  claimed  that  it  had  repudiated  the  Rosene  sub- 
scription (page  76)." 

The  record  at  page  76  is:  "Never  considered  that 
defendant  had  repudiated  it  before  he  had  any  con- 
nection with  plaintiff;  knew  that  defendant  claimed 
they  had  repudiated  it." 

Appellee  contends  that  the  verdict  of  the  jury 
"settles  the  questions  of  fact  in  favor  of  appellee. 
No  exception  was  made  by  the  appellant  to  these 
instructions.  It  claimed  that  it  requested  Special 
Instruction  No.  16,  which  was  in  part  inconsistent 
with  the  general  charge.  The  requested  instruction 
is  not  brought  up  by  the  record  and,  therefore,  its 
correctness  cannot  be  considered."  (Brief,  p.  13.) 
The  requested  instruction  is  found  in  the  record 


under  the  certificate  of  the  clerk  of  the  trial  court  at 
page  194. 

Furthermore,  the  verdict  of  the  jury  does  not  set- 
tle any  questions  of  fact  in  this  case,  unless  accord- 
ing to  law  and  justice;  as  this  court,  under  the  Act 
of  March  3,  1915,  Chapter  90,  38  Statutes  at  Large, 
956,  has  power  to  render  judgment  upon  the  record 
as  law  and  justice  shall  require. 

ARGUMENTS. 

Appellant  in  its  Specifications  of  Error  (brief  29- 
35)  departed  from  the  order  of  its  Assignment  of 
Errors  as  filed  at  the  time  of  taking  this  appeal 
(Record,  p.  197),  and  by  omitting  in  the  Specifica- 
tion the  first,  fourth,  and  fifth  assignment  of  errors, 
waived  those  assignments. 

In  replying  to  appellee's  argument,  we  will  dis- 
cuss these  points  in  the  order  in  which  they  are  there 

arranged : 

I. 

The  first  assignment  of  error  (Record,  p.  197)  is 

not  included  in  the  Specifications  of  Error  asserted 

and  intended  to  be  urged,  and  is  therefore  waived. 

n. 

Delivery  of  Stock. 

Appellee  cites  Delaware  County  vs.  Safe  Co.,  133 
U.  S.  473,  in  support  of  the  rejection  of  the  stipula- 
tion offered  in  evidence  by  appellant.  (Record, 
p.  69.) 

The  pleading  in  that  case  was  not  a  former  com- 
plaint in  the  action,  as  appellee  states  in  his  brief, 
p.  16,  but  was  the  complaint  in  an  action  brought  by 
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the  plaintiff  therein  against  its  assignors.  And  of 
the  cases  cited  in  Delaware  County  vs.  Safe  Co., 
supra,  in  the  case  of  Combs  vs.  Hodge,  21  Howard, 
397,  the  parties  to  the  suit,  a  pleading  of  which  was 
relied  upon  as  evidence,  were  different  from  the  par- 
ties to  the  suit  in  which  it  was  sought  to  be  intro- 
duced as  evidence;  and  in  the  case  of  Pope  vs.  Allis, 
115  U.  S.  363,  there  was  introduced  in  evidence  a 
deposition,  to  which,  as  an  exhibit,  was  attached  a 
copy  of  the  complaint  between  the  plaintiff  in  Pope 
vs.  Allis  and  a  stranger,  relating  to  the  same  subject 
matter  which  the  court  held  was  competent  evidence. 
It  appears  the  complaint  thus  introduced  was  sworn 
to,  but  there  is  no  consideration  by  the  court  of  the 
admissibility  of  a  statement  not  under  oath. 

In  Murray  vs.  Chase,  134  Mass.  92,  cited  by  ap- 
pellee, the  evidence  offered  and  rejected  was  an  affi- 
davit for  a  continuance  by  an  attorney;  and  in  the 
case  of  Dennie  vs.  Williams,  135  Mass.  28,  the  evi- 
dence was  an  answer  in  a  formal  suit  against  only 
one  of  the  defendants  in  the  suit  where  the  pleading 
was  offered  as  evidence. 

It  is  true  as  appellee  states,  brief,  p.  17,  that  with 
the  offer  of  the  stipulation  in  question  there  was  no 
offer  of  any  evidence  to  show  that  the  client  had  any 
knowledge  that  the  stipulation  was  ever  entered  into 
by  its  attorneys,  but,  in  our  opinion,  the  burden  is 
on  the  appellee  to  show  that  the  admission  and  the 
stipulation  were,  in  fact,  erroneous  by  inadvertence 
or  otherwise.  The  stipulation  was  within  the  pro- 
fessional function  of  the  attorney,  and  binds  the 
client  in  the  case  where  it  is  filed.     It  was  a  matter 
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of  waiving  proof  of  an  allegation  of  the  amended 
complaint,  the  truth  of  which  was  easy  of  ascertain- 
ment by  the  attorney  so  stipulating. 

Chamberlain's  Modern  Law  of  Evidence,  sec. 
1262. 

But  it  is  not  material  whether  there  was  any  evi- 
dence that  the  matters  contained  in  the  stipulation 
were  ever  actually  embodied  in  any  formal  pleading 
(brief,  p.  17),  because  under  the  terms  of  the  fourth 
paragraph  of  the  stipulation  "the  second  amended 
answer  as  thus  amended  shall  he  considered  and 
stand  as  defendant's  answer  to  said  amended  com- 
plaint as  so  amended."  It  is  clear  that  it  was  never 
the  intention  of  the  parties  even  that  the  answer  so 
amended  should  be  amended  by  interlineations. 

We  submit  the  stipulation  was  competent  and 
should  be  considered  by  this  Court  in  review  on  ap- 
peal as  part  of  the  record  evidence. 

Arguing  against  its  materiality,  appellee  states  as 
premises : 

(1)  That  the  $125,000  stock  authorized  by  the 
resolution  of  September  5,  1906,  was  paid  for  by 
applying  the  $75,000  credited  appellant  prior  to  that 
date  and  by  an  additional  credit  made  on  Septem- 
ber 5, 1906  (brief,  p.  18).  No  such  credit  was  shown 
— the  additional  credit  or  credits  on  account  of  ap- 
pellant's stock  were,  September  6,  1906,  $25,000,  and 
September  15,  1906,  $25,000;  (2)  that  the  stock  of 
plaintiff  received  by  defendant  represented  stock 
which  had  been  paid  for  by  the  $125,000  Rosene  had 
paid  out   of  defendant's   funds.     There    was    only 
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$75,000  paid  by  Rosene  out  of  defendant's  funds; 
the  balance  was  authorized  by  appellee's  board. 

Appellee  argues  that  the  testimony  shows  con- 
clusively that  the  admission  of  defendant's  attorney 
in  the  stipulation  was  inadvertent  and  not  true  in 
fact  (brief,  p.  19).  No  offer  was  made  by  appellee 
at  the  trial  to  show  any  inadvertence,  and  the  record 
fails  to  show  conclusively,  or  otherwise,  that  the  ad- 
missions of  the  stipulation  were  not  true  in  fact. 

Appellee  argues  that  Hartman  in  admitting  in  his 
letter  (Defendant's  Ex.  3)  that  the  subscription  of 
stock  authorized  had  been  fully  paid  "as  evidenced 
by  the  certificate  of  capital  stock  now  held  by  the 
Northwestern  Commercial  Co.,"  was  apparently  in 
error.  The  letter  speaks  for  itself.  The  appellee 
produced  it.  Hartman,  as  appellee's  witness,  iden- 
tified it,  and  was  interrogated  as  to  it  (Record,  p. 
82),  and  did  not  attempt  to  claim  any  incorrect  re- 
citals therein. 

The  evidence,  including  the  stipulation,  overcomes 
the  presumption  of  the  assignment  of  stock  to  ap- 
pellee on  the  day  of  its  dating,  September  24,  1907; 
and  the  evidence,  including  the  Rosene  letter  of 
April  18,  1906,  with  its  marginal  notes  ("Exhibit 
N"),  addressed  to  appellant's  secretary,  asking  for 
the  stock  under  payments  made  by  appellee  on  the 
subscription,  tend  to  show  at  least  that  the  stock  was 
demanded  as  payments  were  made  on  the  subscrip- 
tion. 

And  if  demand  was  made  for  stock  upon  pajnuent, 
is  it  not  fair  to  presume  that  the  demand  was  com- 
plied with,  in  accordance  with  the  terms  of  the  sub- 
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scription  agreement  that  upon  payment  full  paid 
shares  should  be  delivered  therefor  ? 

The  marginal  notes  on  Rosene's  letter  of  April  18, 
1916  (Ex.  "N"),  are  all  that  survive  Henderson — he 
is  dead  and  could  not  be  called  to  show  when  he  com- 
plied with  the  demand  of  that  letter. 

If  the  stipulation  taken  in  connection  with 
Rosene's  letter  to  Henderson  of  April  18,  1906 
(Ex.  "N"),  has  any  probative  force  tending  to  show 
a  delivery  to  and  acceptance  of  appellant's  stock  by 
appellee,  from  time  to  time,  as  payments  were  made 
on  the  subscnption,  then  the  rejection  of  that  stip- 
ulation was  prejudicial  to  appellant  for  the  reason 
that  if  appellee  accepted  stock  under  the  subscrip- 
tion as  payments  were  made  under  it  in  April  and 
July,  1906,  that  fact  would  have  a  direct  bearing  on 
appellee's  alleged  repudiation  of  April,  1906,  if  there 
were  such  a  repudiation. 

III. 

The  record  shows  that  the  minutes  of  appellee's 
Executive  Committee's  meeting  of  October  23,  1907, 
were  identified  by  appellee's  secretary  and  read  in 
evidence  and  afterwards  stricken  by  order  of  Court. 
Those  minutes  are  part  of  the  supplemental  record, 
consisting  of  the  exhibits,  and  are  easy  of  identifica- 
tion. 

The  only  bearing  this  evidence  could  have  would 
be  to  show  the  continued  relations  between  appellee 
and  Rosene,  in  connection  with  appellee's  contention 
that  Rosene  had  misappropriated  so  large  a  sum  of 
appellee 's  money  as  $75,000. 

If,  because  the  minutes  of  this  meeting  were  not 
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marked  and  thus  identified,  after  being  read  in  evi- 
dence, they  are  not  now  available,  though  present, 
then  appellant  must  confess  the  second  specification 
of  error  (third  assignment  of  error). 

IV. 
The  fourth  assignment  of  error  is  not  included  in 
the  specifications  of  error  intended  to  be  urged,  and 
is  therefore  waived. 

V. 
The  fifth  assignment  of  error  is  not  included  in  the 
specifications  of  error  intended  to  be  urged  and  is 
therefore  waived. 

VI. 
The  Third  Specirfication  of  Error. 
Trenholme,  witness  for  appellee,  was  asked:  Did 
the  board  of  trustees  at  any  time  ratify  any  subscrip- 
tion, etc.  % 

This  obviously  called  for  the  conclusion  of  the  wit- 
ness; appellee  admits  as  much  when  it  states: 

''There  might  be  a  course  of  conduct  on  the  part 
of  the  appellee  in  its  business  dealings  and  transac- 
tions with  the  appellant  which  would  be  held  to  be 
an  acquiescence  or  ratification  of  the  subscription 
and  be  binding  as  such  upon  the  appellee"  (brief, 
26,  lines  4,  9). 

It  does  not  follow,  as  appellee  argues  (brief,  27), 
that  any  action  by  the  board  would  be  a  positive  ac- 
tion, either  ratifying  or  repudiating  the  subscrip- 
tion. A  course  of  conduct  of  appellee  which  would 
be  held  in  law  an  acquiescence  or  ratification,  might 
have  been  on  the  part  of  appellee's  board  of  trustees 
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as  of  any  of  its  other  officers  or  agents ;  it  could  only 
act  vicariously. 

VII. 
Notice  of  Repudiation  to  Appellant. 

Appellee  argues  that  the  objection  of  appellant  to 
the  question  put  to  Trenholme,  whether  he  informed 
the  president  of  appellant  of  the  action  of  appellee's 
Board  of  Trustees'  meeting  of  April,  1906,  in  repu- 
diation, on  the  ground  of  incompetency,  was  not  well 
taken,  and  that  the  objection  should  have  been  on 
the  ground  of  its  materiality. 

Appellee  was  attempting  to  prove  notice  of  the 
repudiation, — whether  or  not  legal  notice  was  given 
was  a  very  material  point  in  the  case.  The  mate- 
riality of  legal  notice  could  not  be  questioned,  but 
whether  a  certain  statement  of  facts  was  sufficient  to 
show  notice  depended  upon  whether  competent  evi- 
dence was  offered,  that  is,  relevant,  fit  and  appropri- 
ate; not  that  the  witness  Trenholme  was  incompe- 
tent to  state  facts,  but  that  the  facts  stated  or  sought 
to  be  adduced  were  not  competent  to  prove  the  no- 
tice required  by  law. 

Appellee  further  argues  that  because  a  large  part 
of  appellant's  business,  consisting  of  the  purchase 
and  shipment  of  goods  to  Alaska,  was  transacted  at 
Seattle,  and  because  appellant's  president  was  pres- 
ent in  Seattle  for  some  little  time  in  the  spring  of 
1906,  therefore  he  was  presumably  in  Seattle  on  the 
business  of  his  company;  that  there  was  nothing  in 
the  record  indicating  that  he  was  in  Seattle  on  other 
business.  But  it  overlooks  the  fact  that  by  resolu- 
tion of  appellant's  Board  of  Directors  of  March  21, 
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1906,  Rosene  was  appointed  managing  director  with, 
full  power  and  authority  to  take  charge  of  the  opera- 
tion of  appellant  company  (Minutes  of  appellant's 
Board,  March  21,  1906,  Exhibit  D-2,  Eecord,  p.  43). 
This  would  preclude  any  presumption  that  the  presi- 
dent of  that  company  was  here  on  the  company's 
business.  It  had  a  managing  director  on  the 
ground,  with  full  power  and  authority  in  the  matter 
of  its  operations,  and  that  was  at  least  prima  facie 
evidence  that  the  president  had  no  business  here  con- 
nected with  the  company,  at  least  with  its  opera- 
tions. If  there  was  any  other  business  of  appellant 
here  at  that  time  in  which  the  president  could  have 
been  engaged,  it  does  not  appear  in  the  record,  nor 
was  it  necessary  to  show  that  the  president  was  not 
here  on  other  business.  He  had  a  right  to  be  here  as 
a  traveler  in  transit.  We  submit  that  he  was  en- 
tirely disassociated  with  the  company's  business 
while  at  Seattle,  3,500  miles  from  New  York,  where 
the  appellant  had  its  principal  office  outside  the 
State  of  Maine,  and  where  its  board  held  its  meet- 
ings, and,  therefore,  notice  to  the  president  at 
Seattle  as  testified  to  by  Trenholme  was  not  notice 
to  the  appellant. 

VIII. 
Instruction  No.  16. 

This  instruction  is  properly  of  record  as  an  "ex- 
cerpt from  plaintiff's  request  for  instructions"  filed 
with  the  Clerk  of  the  court  below,  December  1,  1915, 
and  is  found  on  pages  194,  195  of  the  Record. 

Though  called  for  in  appellant's  praecipe  for  rec- 
ord on  appeal  served  on  appellee  and  included  in 
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the  record,  appellee  has  evidently  overlooked  it. 

IX. 

Assignments  of  Errors  9  to  17,  inclusive,  being 
Specifications  of  Error  6  to  14',  inclusive,  are  urged, 
under  Act  of  Congress  of  March  3,  1915,  Ch.  90,  38 
St.  L.  956,  which  provides  that  in  cases  where  an 
equitable  defense  has  been  interposed,  on  review  the 
appellate  court  shall  have  power  to  render  such  judg- 
ment upon  the  record  as  law  and  justice  shall  require. 

The  case  of  Dunsmuir  v.  Scott,  217  Fed.  200,  cited 
by  appellee,  has  no  application  here  as  that  was  an 
action  at  law. 

We  seek  a  review  and  judgment  on  the  law  and 
facts  as  disclosed  by  the  record. 

X. 

We  are  content  to  rest  the  validity  of  the  issuance 
of  appellant's  common  stock  on  the  record  and  the 
cases  cited  by  appellant  in  its  opening  brief  (under 
Point  ''Bonus  Stock,"  p.  94). 

The  amended  complaint  alleges  the  issuance  of  the 
stock  strictly  within  the  provisions  of  the  statutes  of 
Maine,  to  wit,  that  the  mining  properties  purchased 
and  paid  for  by  the  issue  of  that  stock  were,  in  the 
judgment  of  appellant's  directors,  necessary  for  its 
business  and  the  purchase  price,  $3,995,000,  in  the 
honest  and  bona  fide  judgment  of  appellant's  direc- 
tors, the  fair  and  reasonable  value  thereof  (Par.  IV 
of  Am.  Complaint,  Record,  pp.  17, 18). 

Appellant,  as  appellee  would  have  it  appear  (br. 
36),  is  not  now  contending  that  the  issuance  of  the 
stock  to  Rosene  was  under  the  facts  as  alleged  in  the 
fifth  affirmative  defense,  and  amounted  to  a  pajnnent 
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for  tlie  stock  irrespective  of  the  question  of  good 
faith  of  the  directors  in  the  valuation  of  the  prop- 
erty. 

A  recital  of  the  proofs  in  the  record  in  support  of 
the  allegations  of  the  amended  complaint  are  found 
in  appellant's  opening  brief,  at  pages  1  to  14,  inclu- 
sive. The  judgment  of  appellant's  directors  as  set 
out  in  the  record  was  not  impeached  for  fraud,  actual 
or  constructive,  by  appellee  on  the  trial.  An  attempt 
was  made  by  appellee  to  show  by  its  witness  Rosene 
that  he  objected  to  the  arrangement  for  the  issuance 
of  the  common  stock  (Record,  page  131),  but  on 
cross-examination  he  admitted  that  he  acquiesced  in 
the  method  of  procedure  concerning  the  issuance  of 
this  stock  to  him  for  the  mining  properties,  that  is, 
the  three  and  three-quarter  million  of  common  stock, 
that  it  was  agreeable  to  him,  and  it  was  certainly 
agreeable  to  the  rest.     (Record,  p.  148,  lines  18,  24.) 

Any  objections  by  Rosene  at  that  time  were  merged 
in  the  Agreement  and  Supplemental  Agreement  of 
Rosene  entered  into  pursuant  to  authority  of  appel- 
lant 's  board  of  March  20,  1906. 

There  was  no  attempt  on  appellee's  part  to  show 
that  in  the  issuance  of  the  common  shares  there  was 
fraud,  either  actual  or  constructive,  except  so  far  as 
that  issue  might  be  a  constructive  fraud  on  subse- 
quent subscribers. 

But  when  all  the  directors  and  stockholders,  at  the 
time  of  such  issuance,  all  concur,  there  can  be  no  con- 
structive fraud  to  future  subscribers,  then  or  relating 
back,  nunc  pro  tunc,  upon  such  future  subscription 
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taking  place.     (See  Old  Dominion  Copper  M.  &  S. 
Co.  Case,  210  U.  S.  28.) 

XI. 

The  questions  of  ratification  and  estoppel  in  appel- 
lant's  opening  brief  (p.  108),  are  urged  under  the 
new  procedure  under  Act  of  Congress  of  March  3, 
1915,  above  referred  to. 

In  seeking  by  this  appeal,  a  review  and  judgment 
on  the  law  and  facts  as  disclosed  by  the  record,  it  is 
proper  to  urge  all  questions  arising  on  that  record, 
questions  both  of  law  and  fact.  That  we  have  at- 
tempted to  do. 

XII. 

Appellee  raises  the  question  that  in  all  subscriptions 
to  capital  stock  it  is  an  implied  condition  that  it  shall 
not  be  binding  until  all  of  the  capital  stock  has  been 
subscribed;  that  the  full  amount  of  appellant's  cap- 
ital stock  has  never  been  subscribed,  and  therefore 
the  subscription  in  suit  is  not  binding  on  appellee 
(br.  p.  30)  ;  and  states  that  the  court  below  in  its  rul- 
ing settling  the  pleadings  held  that  the  rule  con- 
tended for  did  not  apply  to  Maine  corporations 
(br.  42). 

Appellant 's  contention  is  that  the  rule  as  contended 
for  by  appellee  does  not  apply  to  a  subscription  con- 
taining an  unconditional  promise  to  pay  and  that  the 
subscription  in  suit  contains  an  unconditional  prom- 
ise to  pay. 

We  reply  to  appellee 's  contention  and  statement  by 
adopting  as  our  own  and  submitting  the  language  of 
the  court  below  in  the  ruling  on  this  question  referred 
to  on  page  42  of  appellee 's  brief : 
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**It  is  contended  by  the  defendant  that  its  sub- 
scription was  upon  the  implied  condition  that  the 
entire  amount  of  the  capital  should  be  sub- 
scribed, and  hence  that  the  defense  set  up  should 
prevail  against  demurrer.  This  contention 
necessitates  a  construction  of  the  subscription 
contract  with  special  reference  to  the  laws  of 
Maine,  the  state  in  which  the  plaintiff  corpora- 
tion was  created. 

Glenn  v.  Liggett,  135  U.  S.  533. 
The  doctrine  of  the  Maine  cases  seems  to  be 
that  a  bare  subscription  to  the  stock  of  a  corpo- 
ration is  subject  to  the  implied  condition  that  the 
entire  capital  stock  of  the  corporation  shall  be 
subscribed  before  the  liability  of  the  subscriber 
to  pay  therefor  arises ;  but  that  where  an  uncon- 
ditional promise  to  pay  is  made,  it  is  not  neces- 
sary that  the  entire  capital  stock  should  be  sub- 
scribed before  the  subscriber  can  be  held. 
Penobscot  R.  R.  Co.  v.  Dummer,  40  Me.  172, 

63  Am.  Dec.  654; 
Penobscot  R.  R.  Co.  v.  White,  41  Me.  512,  66 

Am.  Dec.  257; 
Old  Town  &  Lincoln  R.  R.  Co.  v.  Veazie,  39 

Me.  571; 
Somerset  &  Kennebec  R.  R.  Co.  v.  Cushing,  45 

Me.  524; 
Rockland  Mt.   etc.    Co.  v.  Sewall,  3  Atl.  181 

(Me.); 
Id.,  14  Atl.  939; 

Kennebec  etc.  R.  R.  Co.  v.  Jarvis,  34  Me.  360; 
Skowhegan  &  A.  R.  R.  Co.  v.  Kinsman,  77  Me. 
370. 
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These  holdings  are  hased  upon  the  principle 
that  when  a  subscription  is  made  without  an  ex- 
press promise  to  pay,  the  promise  to  pay  is  im- 
plied by  law,  and  is  subject  to  all  the  conditions 
which  the  law^  considers  must  have  been  con- 
templated by  the  parties  in  making  the  subscrip- 
tion. Likewise  when  the  promise  is  to  pay  legal 
assessments,  it  is  considered  that  the  parties 
contemplated  the  performance  of  all  of  the  usual 
conditions  to  the  levying  of  assessments  before 
liability  should  attach. 

Somerset  &  Kennebec  R.  R.  Co.  v.  Gushing, 
supra; 

Oldtown  &  Lincoln  R.  R.  Co.  v.  Veazie,  supra. 

The  condition  that  the  entire  capital  stock 
should  be  subscribed  before  the  subscriber  should 
be  held  liable  is  but  an  implied  provision  of  the 
contract  of  subscription,  which  the  law  considers 
must  have  been  the  intention  of  the  parties,  in 
the  absence  of  expressions  to  the  contrary. 
There  is  nothing  to  prevent  a  subscriber  from 
agreeing  to  pay  his  subscription,  even  though  the 
entire  capital  stock  of  the  corporation  be  not 
subscribed. 

Skowhegan  &  Athens  R.  R.  Co.  v.  Kinsman, 
supra. 

Where  it  appears  from  a  reading  of  the  sub- 
scription agreement  that  such  was  the  intention 
of  the  parties  the  Court  should  enforce  the  con- 
tract which  the  parties  have  made,  and  not 
undertake  to  make  another  for  them. 
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The  contract  here  in  question  leaves  no  room 
for  inserting  therein  an  implied  provision  that 
the  capital  stock  of  the  corporation  should  be 
first  subscribed  before    liability    should    arise. 
The  subscriber  promised  to  pay  207o  of  his  sub- 
scription on  signing.     This  certainly  negatives 
an  intention  as  to  that  portion  of  his  subscrip- 
tion, at  least,  that  his  promise  was  conditioned 
upon  the  entire  capital  stock  being  subscribed. 
He  then  promises  to  pay  10%  of  the  subscription 
on  July  15,  1906.     There  is  no  room  for  any 
construction  as  to  this    amount;    the    liability 
arose  when    the  day    came.     The    party    then 
promised  to  pay  the  residue  as  called  for  by  the 
directors  upon  30  days'  notice,  the  only  condi- 
tion being  that  not  over  50%  of  the  subscription 
should  be  payable  during  the  year  1906.     If  this 
last  promise  stood  alone,  there  might  be  some 
ground  for  contending  that  the  parties  intended 
that  no  calls  should  be  made  by  the  directors 
until  all  of  the  stock  had  been  subscribed;  but 
the  contract  must  be  considered  as  a  whole  in 
ascertaining  the    meaning    of  a  part    thereof. 
Having  made  an  unconditional  promise  to  pay 
30%  of  his  subscription,  a  part  of  which  was 
paid  in  cash,  the  subscriber  can  hardly  contend 
that  his  promise  to  pay  the  residue  upon  calls 
was  based  upon  the  implied  condition  that  the 
entire  capital  stock  should  first  be  subscribed. 
Such  a  condition  would  go  to  the  question  of 
whether  or  not  he  washed  to  embark  on  the  en- 
terprise,— ^whether  he  wished  to  be  liable   at 
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all, — and  if  he  waived  such  condition  as  to  a  part 
of  his  subscription,  he  cannot  claim  that  he  in- 
tended to  preserve  it  as  to  another  part,  with- 
out an  express  stipulation  to  that  effect.  The 
court  will  not,  under  the  guise  of  effectuating 
the  intention  of  the  parties,  read  into  this  con- 
tract a  provision  which  the  parties  have  by  their 
own  words  shown  was  not  intended. 

All  of  the  Maine  cases  cited  are  in  harmony 
with  the  conclusions  here  reached.     In  Penob- 
scot R.  R.  Co.  V.  Dummer,  supra,  there   is   no 
mention  of  any  express  promise  to  pay,  and  it 
does  not  appear  but  that  the  action  was  upon 
the  promise  implied  by  law  from  the  fact  of  sub- 
scription.    The  same  may  be  said  of  Penobscot 
R.  R.  Co.  V.  White,  supra.     In  Old  Town  &  Lin- 
coln R.  R.  Co.  V.  Veazie,  supra,  the  promise  was 
to  pay    'legal  assessments.'      In    Somerset    & 
Kennebec  R.  R.  Co.  v.  Cushing,  supra,  the  by- 
laws provided  for  a  capital  stock  of  7,000  shares, 
and  the  promise  was  to    'pay  to  the  treasurer 
of  said  company  all  assessments  that  shall   be 
made  on  said  shares,  in  pursuance  of  the  by-laws 
and  charter   of  said  company.'      In   Rockland 
Mt.  etc.  Co.  V.  Sewall,  supra^  it  was  agreed  that 
the  capital  stock  of  the  corporation  should  be 
$40,000,  divided  into  shares  of  $100  each,  and  the 
promise  was  that  the  "parties  to  the  agreement 
shall  contribute  toward  the  capital   stock   such 
sums  as  they  may  severally  place  against  their 
names.'      In  the  absence  of  an  expression  of 
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the  parties,  the  law  implied  that  this  promise 
was  upon  the  usual  condition  that  all  of  the 
$40,000  should  be  subscribed  before  liability  at- 
tached. The  later  report  of  the  case  in  14  Atl. 
939,  necessarily  involved  the  same  contract. 

The  fact  that  this  is  an  action  upon  an  assess- 
ment cannot  vary  the  principles  above  stated. 
The  liability  to  pay  the  subscription  having  at- 
tached, the  assessment  and  notice  thereof  was 
but  a  formal  demand  for  payment." 

In  the  case  of  Showhegan  &  Atkins  R.  R.  Co.  v. 
Kjiisman,  77  Me.  370,  the  subscription  read: 

"We,  the  undersigned,  hereby  agree  to  take 
and  hereby  subscribe  for  the  number  of  shares 
of  stock  in  said  railroad  company  hereimto  by 
each  of  us  placed  opposite  our  names  in  the  fol- 
lowing list,  said  shares  to  be  fifty  dollars  each. 
And  we  agree  to  pay  the  par  value  of  the  same. 
And  all  who  shall  subscribe  for  as  many  shares 
in  the  following  subscription  as  they  have  sub- 
scribed for  in  the  former  lists,  are  hereby  re- 
leased from  all  former  subscriptions  to  said 
Company." 

Suit  was  brought  on  that  subscription  and  the  de- 
fense was  that  the  minimum  number  of  shares 
named  in  the  charter  were  not  subscribed  for.  The 
Court  said: 

"A  person  by  simply  subscribing  for  shares 
in  a  corporation  without  words  of  promise  to 
pay  assumes  obligations  imposed  by  law  on  such 
subscriber.    He  is  understood  to  have  agreed  to 
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assume  a  certain  percentage  of  the  responsibil- 
ity of  the  enterprise  on  condition  that  the 
amount  of  the  responsibility  be  made  certain 
and  the  remaining  percentage  be  assumed  by 
responsible  parties.  He  can  require  that  the 
full  amount  of  the  capital  stock  agreed  upon  or 
established  by  the  charter  as  necessary  for  suc- 
cess shall  be  engaged  before  he  pays  in  his  part. 
He  is  only  obliged  to  pay  legal  assessments  and 
where  the  capital  stock  has  not  been  fixed  or 
when  fixed  has  not  been  subscribed  for,  there 
can  be  no  legal  assesssment  unless  the  charter 
otherwise  provide.  Som.  &  K.  Co.  v.  Cuching, 
45  Me.  524;  Somerset  R.  Co.  v.  Clarke,  61  Me. 
379. 

But  a  person  msij  in  his  subscription  volun- 
tarily assume  any  other  obligation  not  forbid- 
den by  law.  He  may  waive  any  and  all  of  the 
conditions  implied  by  law  in  a  naked  subscrip- 
tion. He  may  impose  other  conditions,  or  he 
may  promise  payment  for  his  shares  without 
any  condition.  His  promise,  once  made,  will 
be  binding,  there  being  in  such  cases  sufficient 
consideration  in  the  obligation  of  the  company 
to  deliver  the  shares.  K.  &  P.  R.  R.  Co.  v.  Jar- 
vis,  34  Me.  360;  Bucksport  &  B.  R.  R.  Co.  v. 
Buck,  65  Me.  537;  City  Hotel  v.  Dickinson,  6 
Gray,  586;  Lexington  &  W.  Cam.  R.  R.  Co.  v. 
Chandler,  13  Met.  311;  Pen.  &  K.  R.  R.  Co.  v. 
Bartlett,  12  Gray,  244;  Boston  B.  &  G.  R.  R.  Go. 
V.  WelUngton,  113  Mass.  79. 
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In  such  cases  the  express  promise  is  to  be  en- 
forced by  an  action  thereon,  and  not  by  an  ac- 
tion on  a  promise  implied  by  law  only.     *     *     * 

The  defendant  claims  he  is  not  liable  to  pay 
for  the  shares  he  thus  subscribed  for,  because 
the  amount  of  the  capital  stock  was  not  fixed 
and  the  minimum  number  of  shares  in  the  char- 
ter were  not  subscribed  for.  He  might  not  be 
liable  to  pay  in  such  case,  if  he  were  a  mere 
subscriber  for  stock  or  if  this  action  were  for 
legal  assessments ;  but  he  in  addition  to  his  sub- 
scription for  shares  expressly  promised  to  pay 
$50  each  for  them  and  this  action  is  on  his  ex- 
press promise  to  pay  and  not  on  any  promise 
merely  implied  by  law. 

His  promise  was  unconditional  and  he  cannot 
invoke  new  conditions.  In  Ken.  &  P.  R.  R.  Co. 
V.  Jarvis,  34  Me.  360,  above  cited  the  capital 
stock  was  fixed  by  the  directors  at  12,000  shares 
with  right  of  increase  to  20,000  shares.  The 
shares  subscribed  for  were  never  so  many  as 
12,000,  and  the  defendant  invoked  that  omission 
in  defense.  The  court  expressly  overruled  that 
defense  and  held  his  liability  on  the  ground  he 
had  expressly  promised  to  pay  (not  legal  assess- 
ments, but)  'at  such  times,  to  such  persons  and 
in  such  installments  as  shall  be  hereafter  re- 
quired by  a  vote  of  said  company.'  The  case 
is  decisive  of  this.  In  the  cases  cited  by  the  de- 
fendant it  will  be  found  there  was  no  express 
promise  to  pay,  or  only  a  promise  to  pay  legal 
assessments  or  that  the  action  was  only  on  an 
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implied  promise  as  for  legal  assessments.  In 
such  cases  the  conditions  implied  by  law  must 
be  shown  to  have  been  fulfilled.  In  this  case 
those  conditions  were  waived  by  the  express 
promise  to  pay  absolutely." 

We  submit  that  appellee  is  liable  on  the  subscrip- 
tion in  suit,  notwithstanding  the  fact  that  the  full 
amount  of  appellant's  capital  stock  has  never  been 
subscribed  for. 

Respectfully  submitted, 

WILLIAM  H.  GORHAM, 
Attorney  for  Appellant. 
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NORTHWESTERN    COMMERCIAL    COMPANY, 
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APPELLEE'S  REPLY  BRIEF  ON   MOTION  TO 
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I. 

(a)  Among  the  cases  cited  by  appellant  is  that 
of  American  Sign  Co.  v.  Electro  etc.  Sign  Co.,  211 
Fed.  196,  wherein  Judge  Van  Fleet  held  that  the  rule 
applied  in  Hartshorn  v.  Day,  19  How.  211,  and  George 
V.  Tate,  102  U.  S.  564,  was  applicable  only  to  actions 
at  law  upon  sealed  instruments. 


We  have  assumed  that  the  decision  in  Hill  v.  N.  P. 
Ry.  Co.,  113  Fed.  914,  and  Standard  Portland  Cement 
Corporation  v.  Evans,  205  Fed.  1,  committed  this  Court 
to  the  doctrine  that  the  same  rule  appHed  in  actions 
at  law  upon  unsealed  instruments. 

Assuming,  therefore,  that  the  defense  of  fraud 
in  inducing  the  execution  of  an  instrument  is  an  equit- 
able defense  under  the  rulings  of  this  Court  in  the 
cases  cited,  the  rule  has  no  application  to  the  facts 
pleaded  in  this  case. 

In  the  Portland  Cement  case,  this  Court  used  the 
following  language  in  defining  what  defenses  based 
upon  fraud  are  legal  and  what  are  equitable  within 
this  rule: 

"The  facts  alleged  do  not  show  that  the  notes  were 
not  executed  by  the  corporation,  or  that  the  execution 
thereof  was  procured  by  any  trick  or  fraud  so  as  to 
render  them  void,  and  thus  present  a  defense  that 
might  be  made  under  a  plea  of  non  est  factum.  They 
show  that  the  notes  were  executed  understandingly 
and  intentionally,  but  that  the  assent  of  the  plaintiff- 
in-error  to  the  execution  of  the  same  was  procured 
by  fraud  and  deceit,  and  that  the  action  of  one  of 
the  officers  of  plaintiff-in-error  was  influenced  by 
fraudulent  motives." 

In  the  case  at  bar,  the  facts  pleaded  do  show  that 
the  instrument  sued  on  was  not  executed  by  appellee 
nor  assented  to  by  it,  and  that  the  appellee,  immediate- 
ly upon  ascertaining  that  such  an  instrument  had  been 
executed  in  its  name  by  Rosene,  repudiated  it  and  gave 


notice  thereof  to  the  appellant.  The  defense  further 
shows,  as  a  part  of  the  related  facts  and  in  explana- 
tion of  the  signature,  that  the  appellee's  name  was 
signed  to  the  instrument  by  Rosene  without  its  author- 
ity, and  that  Rosene  was  procured  to  sign  the  name  of 
the  appellee  to  the  instrument  by  the  promise  and  agree- 
ment of  appellant  to  buy  his  mining  property  and  pay 
over  to  him  any  collections  appellant  might  make  from 
appellee  on  this  instrument.  This  defense  comes 
squarely  within  the  first  statement  of  the  rule  as  given 
by  this  court  in  the  above  quotation.  All  of  the  facts 
pleaded  could  have  been  proven  under  a  plea  of  non 
est  factum  at  common  law.  Under  the  system  of  plead- 
ing prevailing  in  the  State  of  Washington,  however, 
there  is  no  such  plea  as  non  est  factum,  and  the  plead- 
er is  required  to  state  the  facts  constituting  the  de- 
fense. 

In  its  last  analysis,  the  defense  referred  to  is  in 
substance  that  the  instrument  was  never  executed  by 
the  appellee,  nor  by  its  authority,  nor  assented  to  by 
it,  but  was  promptly  repudiated  by  it;  that  its  name 
was  signed  thereto  by  Rosene,  its  president,  without 
its  authority,  and  that  Rosene  was  adversely  inter- 
ested at  the  time  and  signed  the  appellee's  name  to 
the  contract  pursuant  to  the  agreements  and  under- 
standings between  Rosene  and  the  appellant  set  out 
in  the  plea.  The  plea  would  have  been  good  and  suffi- 
cient without  any  recital  of  the  facts  which  induced 


Rosene  to  sign  the  name  of  the  appellee  to  the  instru- 
ment. 

The  fact  that  the  defense,  after  alleging  that 
Rosene  had  no  authority  to  execute  the  instrument  on 
behalf  of  the  appellee,  also  alleges  that  Rosene  was 
disqualified  by  reason  of  his  adverse  interest  from 
acting  as  the  agent  of  the  appellee  in  this  matter  does 
not  convert  the  defense  from  a  legal  to  an  equitable 
one.  Whether  the  plea  is  double  or  not  is  immaterial 
on  this  issue. 

All  of  the  facts  pleaded  go  to  show  that  at  the 
time  this  action  was  instituted  there  was  no  legal  con- 
tract in  existence.  The  contract  was  never  authorized 
by  the  appellee,  and  was  never  executed  by  anyone 
authorized  to  act  for  the  appellee,  and  was  repudiated 
by  the  appellee;  its  name  was  signed  thereto  by  one 
who  was  both  unauthorized  and  disqualified  to  act 
on  its  behalf.  It  is  not  a  case  of  the  execution  of  a 
contract  understandingly  and  intentionally  by  the  ap- 
pellee under  the  influence  of  fraudulent  misrepresen- 
tations; but,  on  the  contrary,  is  a  case  where  no  con- 
tract ever  came  into  existence,  because  the  instru- 
ment was  never  executed  by  anyone  authorized  to  con- 
tract for  the  appellee. 

(b)  The  appellee  further  contends  that  the  fifth 
affirmative  defense  is  also  equitable  (page  19,  Brief). 
The  contract  sued  on  was  an  alleged  subscription  to 


the  preferred  shares  of  appellant's  stock.  The  sub- 
scription agreement  provided  that  each  subscriber  to 
preferred  stock  should,  upon  payment,  receive  as  a 
bonus  an  equal  amount  of  common  stock  (Record,  p. 
22).  That  was  a  material  part  of  the  contract  of 
subscription,  and  it  was  necessary  for  plaintiff  to  show 
a  readiness  and  ability  to  perform  this  part  of  the  con- 
tract, as  a  pre-requisite  to  recovery  against  the  de- 
fendant. The  amended  complaint  alleges  that  the 
capital  stock  of  the  company  consisted  of  $2,500,000 
of  preferred  stock  of  the  par  value  of  $5  per  share, 
and  $3,750,000  of  common  stock  of  the  par  value  of 
$5  per  share;  that  the  corporation  purchased  from 
Rosene  171  mining  claims  and  water  rights  in  Alaska, 
and  agreed  to  pay  therefor  $3,995,000,  consisting  of 
$245,000  in  cash,  and  $3,750,000,  par  value  of  fully 
paid  non-assessable  shares  of  the  common  stock,  be- 
ing the  full  amount  of  the  common  stock;  that  the 
mining  claims  and  water  rights  were,  in  the  judgment 
of  the  appellant's  directors,  necessary  for  its  busi- 
ness, and  that  said  sum  of  $3,995,000  was  ''in  the  hon- 
est and  bona  fide  judgment  of  plaintiff's  directors  the 
fair  and  reasonable  value  of  said  mining  claims  and 
water   rights." 

It  further  alleges  that  after  this  common  stock 
had  been,  in  good  faith,  issued  to  Rosene  in  payment 
for  the  mining  property,  he  deposited  499,989  shares 
thereof  with  A.  A.  Hauseman  &  Co.,  to  be  issued  as 


a  bonus  to  subscribers  to  the  preferred  stock  under 
the  terms  of  the  subscription  agreement.  These  allega- 
tions were  intended  to  show  that  plaintiff  was  pos- 
sessed of  the  necessary  number  of  common  shares  to 
enable  it  to  perform  its  part  of  the  agreement  with 
all  subscribers  to  preferred  stock,  and  that  such  com- 
mon shares  had  been  already  paid  for  in  property  and 
were  therefore  free  from  liability  to  assessments  un- 
der the  Maine  laws. 

The  fifth  affirmative  defense  is  in  effect  merely 
a  traverse  of  the  allegations  of  the  amended  com- 
plaint in  this  respect.  The  defense  sets  out  the  Maine 
statute,  Section  87  of  which  provides  that: 

"The  capital  stock  subscribed  for  any  corporation 
is  declared  to  be  and  stands  for  the  security  of  all 
creditors  thereof;  and  no  payment  upon  any  subscrip- 
tion to  or  agreement  for  the  capital  stock  of  any  cor- 
poration shall  be  deemed  a  payment  within  the  pur- 
view of  this  chapter,  unless  bona  fide  made  in  cash, 
or  in  some  other  matter  or  thing  at  a  bona  fide  and 
fair  valuation  thereof." 

The  defense  then  shows  that  this  common  stock 
had  not  been  paid  in  cash,  nor  in  any  other  thing  at 
a  bona  fide  valuation.  To  that  end  the  defense  alleges 
that  prior  to  the  organization  of  the  appellant  com- 
pany, the  owners  of  the  mining  property,  that  is, 
Rosene  and  his  associates,  agreed  to  sell  the  mining 
property  to  the  corporation  to  be  organized  for  $245,- 
000.    That  Rosene  and  certain  other  associates,  chiefiv 


A.  A.  Hauseman,  promoted  the  appellant  corporation 
and  as  a  means  to  enable  them  to  get  bonus  stock  in 
the  corporation  contrary  to  the  Maine  statute,  devised 
the  scheme  of  having  the  mine  owners  place  the  en- 
tire title  in  Rosene,  who  would  then  convey  the  prop- 
erty to  the  appellant  corporation  for  the  ostensible 
consideration  of  $3,995,000,  consisting  of  $245,000 
cash  and  $3,750,000  common  stock,  it  being  distinctly 
understood  and  agreed  that  the  real  consideration  for 
the  property  was  $245,000  in  cash,  and  that  the  com- 
mon stock  so  pretended  to  be  issued  as  a  part  of  the 
purchase  price  of  the  mining  property  was  not  to  be 
issued  or  delivered  to  the  owners  of  the  mining  prop- 
erty, but  that  $1,250,000  thereof  was  to  be  divided 
between  Rosene,  Hauseman  and  French,  the  promoters 
of  appellant,  and  the  other  $2,500,000  was  to  be  issued 
as  a  bonus  to  subscribers  to  preferred  stock.  The 
plea  further  alleges  that  the  mining  property  was  not 
worth  to  exceed  the  $245,000  cash  which  was  paid 
therefor;  that  the  directors  of  the  appellant  corpora- 
tion never  in  good  faith  valued  it  at  any  sum  in  ex- 
cess of  that  amount;  and  that  the  shares  of  common 
stock  issued  ostensibly  as  part  of  the  purchase  price  of 
the  mining  stock  were  never  intended  by  the  directors 
of  the  corporation,  or  any  parties  connected  with  the 
transaction,  as  a  payment  on  the  mining  property. 

The  whole  purpose  and  object  of  this  fifth  defense 
was  to  show  that  the  payment  for  this  common  stock 
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was  not  made  either  in  cash  or  property  "at  a  bona 
fide  and  fair  valuation  thereof,"  so  as  to  free  its  holder 
from  liability  to  creditors,  and  that  therefore  appellant 
was  not  in  a  position  where  it  could  issue  to  this  ap- 
pellee shares  of  fully  paid  non-assessable  common 
stock  in  accordance  with  the  terms  of  the  subscription 
agreement;  and  it  being  unable  to  perform  the  con- 
tract on  its  own  part,  it  was  not  entitled  to  enforce 
performance  against  this  appellee. 

The  defense  is  identically  the  same  as  that  made 
in  the  case  of  Trent  hnport  Co.  v.  Wheelwright,  84 
Atl.  545,  where  the  Court  held  that  this  defense  was 
legal,  and  not  equitable. 

With  respect  to  both  of  these  defenses,  a  fair  test 
as  to  whether  they  are  legal  or  equitable  would  be — 
Would  a  bill  in  equity  lie  in  aid  of  the  defense  at  law? 
If  a  bill  in  equity  had  been  filed  by  the  defendant, 
alleging — as  is  done  in  the  first  defense — that  the  sub- 
scription contract  was  never  executed  by  defendant, 
nor  assented  to  by  it,  but  was  signed  by  its  president 
without  authority  from  defendant  and  in  furtherance 
of  his  own  personal  interests  adverse  to  defendant; 
that  plaintiff  had  full  knowledge  of  these  facts  when 
it  accepted  the  contract;  and  that  defendant  gave  plain- 
tiff timely  notice  that  it  repudiated  the  contract:  The 
court  would  have  dismissejd  the  bill  for  the  very  ob- 
vious  reason  that,   as   defendant  had  never  executed 


the  contract,  it  needed  no  equitable  relief.  As  to  the 
fifth  defense,  if  the  plaintiff  is  unable  to  deliver  to 
defendant  full-paid  common  stock,  in  compliance  with 
the  contract  sued  on,  no  aid  of  a  court  of  equity  is 
required  to  enable  the  defendant  to  avail  itself  of  that 
defense. 

We  respectfully  submit  that  neither  the  first  nor 
fifth  defenses  are  equitable  defenses,  and  therefore 
that  this  Court  has  no  jurisdiction  to  review  the  case 
by  appeal. 

Respectfully  submitted, 

W.  H.  BOGLE, 
CARROLL  B.  GRAVES, 
F.  T.  MERRITT, 
LAWRENCE  BOGLE, 

Attorneys  for  Appellee. 


t.K. 
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